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MADRAS ABKARI ACT (I of 1886). 

^Complaint—Procedure. 

t or complaints under the Abkari Act or under the 
pium Act (I of 1878), the ordinary Criminal Proce- 
ure Code, is not applicable, but the procedure con¬ 
amed in those Acts is to be strictly followed ; and as 
complaints by private persons are not provided for by 
the procedure in those Acts, they must be treated as 
^ Property instituted : A. I. R, 1923 Mad. 339 and 
“ 5 M. L. J. 577, Rel. on. (Odgers, J.) Lazar Fer¬ 
nando v. Amirtham Fernando. 119 I. C. 174 = 

2 M. Cr. C. 168 = 52 Mad. 613*-30 M. L. W. 112 = 

1929 M.W.N. 507 = 30 Cr. L. J. 1011 = 1929 Cr, C. 78 
= A. I. R. 1929 Mad. 604 = 57 M. L. J. 214. 

Abkari Act and Opium Act. 

There is no essential difference between the proce- 
™ re under the Abkari Act and the Opium Act. 
f Odgers, J,) L. Fernando v. A. Fernando. 

_ „ 119 I. C. 174 = 52 Mad. 613 = 2 M. Cr. C. 468 - 

30 M.L.W. 112«= 1929 M.W.N. 507-30 Cr. L. J. 1011 = 
1929 Cr. C. 78 = A. I. R. 1929 Mad. 604- 

57 M. L. J, 214. 

Offences both under Abkari Act and Penal 

Code. 

Where the accused has committed in addition to an 
offence under the Abkari Act a non-cognizable offence, 
under the Penal Code, the Police Officer would proba- ! 
bly be correct in taking up the more serious offence as 
the principal offence, that is, the one in which lie 
could arrest without a warrant, namely, S. 55 of the 
Abkari Act, and in following the provisions of that 
Act, so far as it can be done, rather than of the Cri- 
nyinal Procedure Code and, if he can follow the pro¬ 
visions of both by ensuring that the accused should 
Appear before the Magistrate it is obviously his duty 
*0 do so. The same procedure would be the proper 
procedure for a Police Officer to adopt when he is 
confronted with an offender whose offences are both 
Under S. 55 of the Abkari Act and a cognizable offence 
under the Indian Penal Code. (Wallace and Madhavan 

JJ-) Y. Venkanna, In re. 90 I. C. 436 = 

22 M. L. W. 98 = 1925 M. W. N. 386 = 
26 Cr. L. J. 1556 = A. I. R. 1925 Mad. 856 = 

48 M.L. J. 605. 


MADRAS ABKARI ACT (1886), S. 31—Procedure. 

■—Possession. 

- Meaning of. 

In the absence of any indication to the contrary in 
the Abkari Act, the word “ possession ” has its ordi¬ 
nary meaning. ( Wallace , /.) Jayachandra Chetty 

In re. 100 I.C. 355 = 50 Mad. 745 = 25 M.L.W. 277 = 

38 M. L. T. 116 = 1927 M.W.N. 158- 
28 Cr. L. J. 275 = A.I.R 1927 Mad. 413- 

52 M.L.J. 226. 

Seizure or detention of liquor—By whom. 

Private individual has no authority to seize or 
detain liquor which he believes to be liable for.con¬ 
fiscation under the Act. Only Officers of a certain 
rank of the Revenue, Police and Abkari Departments 
are empowered to enter places where liquor is illicitly 
sold or stored. {Spencer, J,) Narayana, In re. 

82 I.C. 149 = 20 M.L.W. 239 = 25 Cr.L.J. 1221 = 

A.I.R, 1924 Mad. 816. 
•—S. 12—Lease to unlicensed person. 

The Abkari Act does not make a lease for tapping 
to an unlicensed person illegal. 43 Mad. 141, Dist. 
{Odgers, J.) Santhanarama Mudaliar v. Sami 
Karuppandar. 61 I.C. 537 = 14 M. L. W. 226 = 

A.I.R. 1921 Mad. 455. 

—S. 15—Partnership. 

It is not illegal for persons to enter into a partner¬ 
ship for the purpose of carrying on a toddy shop 
business, for which they hope at a future date to 
obtain a license. 24 Mad. 401 ; 26 Mad. 430; and 
43 Mad. 141 ; Dist. {Reilly, J.) Narayana Murti v. 
Mallapupi Subram an yam. 114 I. C. 655 = 

A. I. R. 1928 Mad. 1197. 

—S. 3C—Arrest. 

Though an officer armed with his own report can 
arrest a person under S. 31 an officer armed with a 
search warrant from the Collector under S. 30 is not 
authorized under that or any other section to arrest, 
(Jackson, J.) Public Prosecutor v. Munusami 

Mudali. A. I. R. 1930 Mad. 448. 

—S- 31—Procedure. 

An offender arrested under S. 31 may be bailed to 
appear before either a Magistrate or an Abkari Ins¬ 
pector, while one arrested under S. 34 can be sent 
only before an Abkari Officer. If the offender is sent 
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MAD. ABKAR1 ACT (1886), S. 55.—Breach under. 

under either section before an Abkari Officer, there is 
an enquiry under S, 40 (3) and the offender is sent 
under S. 50 with a report to the Magistrate for trial. 
But there is nothing in the Act to indicate what is the 
procedure to be followed when the offender is sent 
under S. 31 direct to a Magistrate, (Wallace and 
Madhavan Nair, JJ.) Y. Venkanna, In re. 

90 I. C. 436 = 22 M. L. W. 98 =1925 M.W,N. 396 = 
26 Cr. L. J. 1556 = A. I. R. 4925 Mad. 856 = 

43 M. L. J. 605. 

—S. 55—Rreach under. 

A breach under S. 56 (b> is a breach distinct from 
those provided for in S. 55. Breaches under S. 56 are, 
from the fact that they do not entail liability to 
arrest, are of a less heinous kind than those under 
S. 55. Possession of an illicit quantity of arrack in 
breach of the license or permit or rule under the Act 
comes under S. 5; a) and therefore does not come 
under S. 56 (b). (Wallace, J.) Jayachandra Chetty 
In rc ■ 100 I.C. 355 = 50 Mad. 745 - 

25 M. L. W. 277 = 38 M.L.T. 116 = 
1927 M.W.N. 158 = 28 Cr. L. J. 275 = 
0 __ A. I. R. 1927 Mad. 413 = 52 M. L. J. 226 
—S. 55—Possession—Meaning of. 

In S. 55 (a) the 'word possession’ does not mean 
constructs e possession but actual possession. It is 
only people who are actually in possession of contra¬ 
band liquor without license that can be punished 
under the section. (Krishuatt, ji) Jayaramul® Naidu 
v. Kmperor. 71 1.c. 504=45 Mad. 842 = 

16 M. L, W. 496 = 1922 M. W. N, 570 = 
31 M. L. T. 310 = 24 Cr. h. J 152 = 

-« V* R * 1923 Mad ' 50 = 43 M. L. J. 553. 

8 . 55- ^ocedure—Applicability of Cr. P. C. 

r Abkan Act is not self-contained in the matter 

under^^wll 1 ^ l°* the investi K a tion of offences 
■ 1 5 - 5 i’i h a case tbe Procedure to be fol- 

Code d *n hf d n Wn f S - 5 W of tlie Criminal Procedure 

wtwm'v Cckfe ' MadZ 

22 M r. w 7« V .1 E , NKANMa ' In ™ 90 1. C. 436 = 

R 396=26 Cr. L. J. 1556 

-S. SS-Sa.e-Wefcomt.eti"* 48 M L ' J ' 605 ' 

agr^d to’TTm'a'fS S °° n *? " le Paid or 

necessary for a co now 1 asc . e «t iBed g ooda - 1' ® not 
actual delivery of -the tV Sa 6 riiere should be an 

•he money aS brmg.ng".’^ bo de T'”' 1 J*** 
the purpose of handiiw 4 e of liquor out for 

under S. 55 (1) of the ‘ , over - constitutes offence 

Public Prosecutor v tA v ^ 1 Acl * ^ Devad oss, J), 
106 I C 7115 - « i^ UBBAYYA Chetty. 

29 Cr T^ 8 ?;, 335 ^ 1 “• Ct - c - S- 
A 1 R tah »T 12 . 4 = 27 M - L - W. 84 = 
-S. 55 -Transpoftiig-Wh?; 179 “ 54 M ' L - ■'12- 

Ordering S erv P ant ," g cam vnS 0 r n ‘ S to ; 

amounts to transnnrt;n. /r Ua . to another place 
Badsha Rowthcr v. Empekor^ 0 ”’ ^ ^ UADlAR 

1927 M. W, N„212 = 38 M. L, T. 138 = 

- 9 . 56 Constructive off enc f—p 1 o‘' 1 | 927 Mad * 470 ’ 

. A constructive offence uSSer s P ^ nishm l ent for - 

is not punishable with im l". r b> 56 rea ^'vith S. 64 
visotos. 64. (Jackson , under the pro- 

iher v. Emperor. * J ' ADIAK Badsha Row. 

-S. 66-3co 3 pe”'f L ’ T ' 138=A> *• R. 192*Mad?470. 

otber'^cdmT^^TITjT'T not P™'ided for in 
In re. ;,m v i J n't CHA,,DRa Chetty 

25 M. L. W 2?7-a8~»°r Mad ‘ 745 = 
1927 M. VI it im L M- L> T - 116= 

A> * *' 1927 « ad - «3=52 S .L J > 27 2 5 £ 


MAD. BOARD OF REY. STANDING ORDERS S. 17. 

—Restoration of order. 

—S. 56—Partnership. 

A partnership formed prior to taking license to trade 
in tody is not illegal where there is no evidence that 
business was not begun before taking license. 
(Anantakrishna Ayyar, J.) VAZHNUNI v. Natha- 
muni. 122 I. C. 342 = A. I. R. 1930 Mad. 361. 

—S. 64—Transportation. 

Persons transporting intoxicating drugs to shop not 
covered by license are guilty under S. 64 where their 
action was not hona fide. (Deyadosp, J.). Yfnkayya 
v. Emperor. Ill I.C. 849 = 28 M.L.W. 511 = 

1928 M.W.N- 788 = 1 M. Cr. C. 293 = 29 Cr. L. J. 929 = 

A.I.R. 1928 Mad. 1130 = 55 M.L.J. 712. 

MADRAS ABKARI (AMENDMENT) ACT. 

(1 of 1315). 

—Unauthorised Seizure. 

Ordinance JX of 1914, Ss. 7 and 6—Seizure of rice 
not on payment or understanding of payment of com¬ 
pensation but to prevent its export to Godavari Dis¬ 
trict is unauthorized under the Notification issued 
under S. 7 of the Ordinance, (Oldfield and Hughes, 
JJ). Vazir Beg, In re. 13 M. L. W. 314 = 

A. I. R. 1921 Mad. 569. 

MADRAS ADMINISTRATION OF ESTATES 
REGULATION (3 of 1802). 

—Extent of repeal. , ? J J ’ l fli i nM 

All the set tions ot the regulation have been repeal¬ 
ed except S. 16, CIs. 2 to 7. ( Vcnkaiasuhba Rao and 
Jackson JJ.) M. Ma rutiiavanaswami v. Subka- 
mania 1 hambi ran. 85 I. C. 414-48 Mad. 716- 

21 M. L- W. 130 = 1925 M- W. N- 466- 
A. I. R. 1925 Mad. 240-47 M. L. J. 770. 
—S. 16—Several Claimants. 

\\ lien more than one claimant appears and claims 
proper y the Judge has no jurisdiction to give any 
eubion acting under the Regulation. In such a case 

1 , tbe J u dge to refer the parties to a 

( Vcnkatasiibbn Rao and Jackson, JJ.) 

su M r au V iW MIV * Subramania Thambiran. 

JA Z 1 w 716e=21 M ' W. 430 = 

1--5 M. W. N. 166 = A. I. R. 1925 Mad. 240- 

« 47 M.L.J. 770. 

? 0ARD , °f REVEHUE ACT (1 of 1894) 
S. ^ Power to decide. 

m-~Pow!r*n F^ tes . Lan * Act (1908), si. 171 and 
1 f Uiy °f a aicmber under the Acts 

A smgle member of the Board nf t? 
power to df./'.'ri. ,. J^oata ot Revenue 

i i cecit * e questions under Ss I7i i 

Madras Estates Land Act if ti,~ » / Y , , 

(PAi 7/!>, S3« tog * 

OI KAt 24 K M 01 L VfcTT""' 37 ^ 

• W. 416-a. I, R. 1926 Mad. 104 

MADRAS BOARD OF RFv/mitp L ‘ J ' S0 ° (F ' 
ORDERS.-Scc abo m F ? UE STANDING 
Standing orders. & ° Madras Revenue Boai 

Civil Court eSt ° latl0n of ortler ~~Interference 

tte Boar?o d Rev^ e n bi n° WerS are condi ^ 6nal 

was passed owing to the Satis ® ed tlia t the decis 
or other causes m > J? lsre P rese ntation, or fra 

Board merely-directed thl 3 °°’ D ^)- Where 

made at one stage of the ty* w hich had b* 

competent authority sho, 11 proceedings b 

10 a Civil Court to 5 etntl 6 leSt0red ' d ^ »°t b, 
case and to pronounce 9 bat tb» tC> i merits of 1 

" aS " ron a Uvling and a/* 6 de . c f“" of the Bo 

“jers, jj Srinivasa R 
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0RDEES - 0 »• 

V. Rangaswami. 76 I, c, 789 = 18 M. L. W. 523 = 

_ n iQ . „ x . , A. I. R. 1924 Mad. 326. 

O. 19 —Cancellation of patta. 

Cancellation of tree patta under O. 19 (1) has effect 

^, SU T , er . ° f G , overnment ' s right and pattahdar 
Tn* vj“ lu n r 's hls to trees. (Wallace J.) Sivanu 

i iil\ a k ik Omaiyourubhagam* 31 MX.W 312 = 

... „ AIR-1930 Mad 560. S8M.L.J. 437. 

0. 52—Unenfranchised mam lands—if inaliena¬ 
ble. 

I ncnfrancbised inam lands granted not for the per¬ 
formance of future services either public or private, 
but as a pure matter of favour for the maintenance of 
the donee and his heirs are not incapable of alienation, 
f he prohibition of alienation mentioned in the stand¬ 
ing orders as merely intended to indicate that the 
’0\ernment had the right of resumption in conse¬ 
quence of the prohibited alienation though it would 
not exeicise that right if the alienees agreed to en¬ 
franchisement and to pay the ordinary rent or to pay 
a quit rent without the option of refusal, f Sadasiva 
Anjtr and Coutts-Trotter, JJ.) T. S. Venkatakama 
AlYAR v. V. CllANDRASEKAKA AlYAR. 62 I, C. 625 = 
44 Mad. 632 = 13 M. L, W. 383 = 1921 M. W. N. 204 = 

. A. I. R. 1921 Mad. 292 = 40 M- L. J. 344. 

MADRAS BOUNDARY-MARKS ACT (28 of I860.) 

' Ss. 2 & 25—Fixing of boundaries. 

• -Si. 2 and 25—Survey Officer can fix boundary 
between Zannndari village and Dharniasanam 
village if he thinks it necessary to hr event dis- 
putes. 


A Survey Officer acting under Act XXVIII of 1860 
has jurisdiction to fix the boundaries between a 
Dharmasanam village and a Zamindari village and the 
only pre-requisite for the exercise of jurisdiction is 
that the officer should be of opinion that such demar¬ 
cation is necessary, for the prevention of disputes, etc. 
The fact that the funds for the survey of the Zemin- 
dari are furnished from the coffers of the Zemindari 
will not reduce the authority of an Officer, who is 
empowered by Government to act under the Act, to 
the level of a private surveyor employed by the 
Zamindarini. (Sadasiva Aiyar and Spencer, JJ.) 
Nachiyappan v. Alugapfa Chetty. 62 I-C. 87 — 
13 M. L. W. 172 = A. 1. R. 1921 Mad. 107. 

MADRAS CANALS AND PUBLIC FERRIES ACT 

(2 of 1890.) 

—Construction. 

Madras Canals and Public Ferries Act gives the 
Government powers very seriously to restrict the 
liberty of people and these powers must be strictly 
construed. ( Reilly , J,), Abdul Wahab Saheb v. 
Emperor, 117 I.C. 728 = 28 M-L-W. 699= | 

1 Mad. Cr. C. 269 = 30 Cr. L.J. 827 = 
AIR. 1929 Mad. 50 = 56 M L.J. 277. 

| "7S. 8—Validity of notification. 

Government Notification declaring ferry extendin g 
over both banks of a river for twelve miles— 
Notification mentioning five places as limits of ferry— 
^uch notification is not ultra vires and Government 
| must be presumed to declare five different ferries and 
not to prevent up and down navigation. (Reilly, J). 
Abdul Wahab Saiieb v. Emperor. 

28 M.L.W 699 = 1 Mad-Cr. C. 269 = 117 I.C. 728 = 

30 Cr. L. J. 827 = A. I.R. 1929 Mad. 50 = 
i 56 M L.J. 277. 

5 MADRAS CITY CIYIL COURTS ACT (7 of 1892). 

—S. 3—Ejectment suit. 

— In City Civil Court*— If Presidency Small 
Cause Courts Act, S, 41 is a bar . 

A suit to eject a tenant is not ,cognizable by the J 


| MAD. CITY MUN. ACT, S- 59 —Delegation of 

Powers. 

Small Cause Court and therefore S. 3 of the City 
Civil Courts Act does not prohibit its being filed 
before the City Civil Court. (Coutts-T rotter and 
Ramesatn, JJ.) M. Doraiswami v. K. Narayana. 

68 I. C. 983 = 16 M. L. W. 137 = 1922 M. W. N. 462 = 

32 M.L.T. 288 = A.I.R. 1922 Mad. 445 = 

43 M. L. J. 288. 

| —S. 5 (2)—Powers of High Court to transfer 

case>—Limits of. 

Though under S. 24 of the Civil Procedure Code, 
the Chief Justice has jurisdiction to transfer matters 
other than suits to a subordinate Court, e.g., the City 
Civil Court, he can only transfer them to a Court 
which has jurisdiction to try them. The jurisdiction 
to try a summary application in ejectment is one ex¬ 
clusively Vested in the Small Cause Court and the 
Chief Justice has no power to transfer it to the City 
Civil Court, i Coutts-T rotter, C. ,/.) J. Manicka 
Chettiar v. Kuppuswami Naicker. 

98 I.C. 371 = 25 M.L.W. 115 = 38 M.L.T. 35 = 

A. I. R. 1927 Mad. 321. 

MADRAS CITY MUNICIPAL ACT (4 of 1919) 

—’ GoYernor-in-Council ’—Meaning of. 

The expression Covernor-in-Council in the Act 
should since Government of India Act, 1919, be read 
as the Governor acting with ministers as provided in 
S. 16. (Srinivasa Iyengar , J.) Ekambara Naicker v. 
Commissioner or Madras Corporation. 

1926 M. W. N. 842 = 99 I. C. 18 = 

' * 1 ” , • A. I. R. 1927 Mad. 22. 

■—Powers of Commissioner. 

Commissioner whether invested with general powers 
of inquiring into disqualification of a candidate for 
election or whether he is to decide objections only— 
(Quaere), (Coutts-Trotter , C. J. Jackson and Sunda- 
ram Chetty , JJ.) O. A. O. K. Lakshmanan Chettiar 
v. J. S. Kannappar.30 Mad. 121 = 24 M. L. W. 773 = 

1926 M. W. N- 986 = 99 I. C. 148 = 

A. I. R. 1927 Mad. 93 = 51 M. L. J. 738 (F.B.) 

—Reduction of tax. 

Rule 23 for the conduct of business does not make 
it irregular to move a resolution for the reduction of a 
tax by a percentage and not by a specific figure, 
(Kumaraswamy Sastry, J.) In the matter of 
Thanikaciiallam Chettiar. 84 I. C. 842 = 

20 M. L. W. 589 = A. I. R. 1924 Mad. 868. 

—S. 49-—Nature of Provisions. 

- Rr. 2, 3 and 4 —Provisions are substantive. 

-"' The provisions in Rr. 2, 3 and 4 are substantive 
provisions.(Sr/m'msa Iyengar,J.) Ekambara NaickeR 
v. Commissioner of Madras Corporation. 

1926 M. W. N. 842 = 99 t C. 18 = 

A- I. R. 1927 Mad. 22. 

—S. 55—Nature of provisions—If directory or 
mandatory. 

-It is merely directory and not mandatory S. 55 

cannot be construed as prescribing as a condi¬ 
tion for the validity and legality of an election, that 
it should be held only in the months of August or 
September. (Srinivasa Iyengar, J.) Ekamabra 
Naiker v. Commissioner op Madras Corpora¬ 
tion. 1926 M.W.N. 842 = 99 I.C. 18 = 

A I R 1927 Mad. 22. 

—S- 59,—Delegation of powers. 

The requirement of K. 5 that the dispensing with 
shall be by the special order of the Governor with 
the ministers must be strictly carried out. It is not 
power that can be delegated or that can be exercised 
under any departmental rules by any persons other 
than the persons constituted as the proper authority ; 

42 Mad . 885, Rel. on, (Srinivasa Iyengar, J.) 
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MAD. CITY MUN. ACT, S. 59—Discretion. 

T. Ekambara Naiker v. Madras Corporation. 

99 I.C.18-1926M.W.N. 842 = A.I.R. 1927 Mad. 22. 
—S. 59—Discretion, 

* Rules 5, 2, 3 and 4 —Process not being repeat¬ 
ed Meaning of' — Discretion under S. 5— Interference 
by Court. 

When the legislature speaks of the process not 
being repeated, it should be understood as indicating 
that the authority may, in its discretion in certain 
cases, direct that the entire process of nominations 
etc., need not be gone through again and that the elec- 

• tion may be held taking it up at the point at which its 
further progress became checked. When the autho¬ 
rity has exercised its discretion under R. 5, may be 
rightly or wrongly, the Court has no power to inter¬ 
act e nor when under R, 5 the date is altered the pro¬ 
cess contemplated by R. 1 is to be repeated. (Srini¬ 
vasa Iyengar, J .) Ekambara Naicker v. Commis- 
MissioNER of Madras Corporation. 

I 9 L C * MWN - 842=AT.R. 1927 Mad. 22. 

"Elections—Meaning of. 

„ T ' EteMions ” means completed elections. 
Elections i within the meaning of S. 59 (2) (b) 
means completed elections which have resulted in 

C] * eat 3u° of a councillor, and does not cover dis¬ 
putes arising before such election. (Coutts-Trotter, 

\K^us!{TL a r d Sttndaram Chetty, JJ.) O. A. O. K. 
LA K SI I MAN AN CHETTIAR, v . J. S . KaNNAPPER. 

o, T 99 1 c -148 = 50 Mad. 121 = 
« t L * W ' 773 65 1926 M. W. N. 986 = 

-S 5q-F ?• 93 = 51 M * L - J* ^38 (F. B.) 

thP 5 - sbould be construed as one providing for 

Council nf/r Winstance by the Governor-in- 

recoonL?/ i* 1 , " ndoubted P owe r vested in him and 

elect!Sf\ftf£ y Sv ruIe ’ of fixin S a f resh date for the 

bUpeninc^t 1 ^ he . C ° ntmgeI1Cy mentioned in the rule 

date being fixed bv th^ r contem P late onl y on e fresh 
may fix- i tr r7 ^ Govern or-in.Council and he 

aSfiF °& da ‘“ f .™.“ tim V° >ime or as 

Ekambara Nucirl. r~ (S>rtmvasa *ye»S«r, J.) 

C °“ rott at.on. Mi. C 18" 1926 M R $?. g*? 

»?i Uc c^r 

the election felg 1 ' VItbou ‘ notif y“g the date of 
rule isle : TllLclca r and indisputable object of the 

'%■ °* the *“’4 and 

dates for tl.e^ ctaim lt"- re 8ard to the candi- 
Ek witi t 4 Ll( - Ctl0n - {Srtnivasa Iyengar I) 

tOKPOU^i' ' alCKEa COMMtSStONER OF MADKai 

- S 59-X M I. C. 18 = 1926 M. W. N. 842 = 

t&ed&w wa is. 

KAiioh. 991. C. 18 = 1926 M. W. N. 842 = 

-S. 65 -Off ent;c undcr *■ L R 1927 Mad. 22 

ilherea S I al * e and !ur slip. 

officer ™f,, pa \^ ppcars betore th e identifying 

used lor amlyffi/fOT S the T n aPP ’ ieS f0r a b ® 
enter pollml^ffiri’, v L™ ba ot Paf* 1 . but does not 

apply tor ballot pacer is ’ » * m f, kes Preparation to 

(f^oss. as#, 65 «■ 

3» c, i 3. £ 48V* W; 

‘-S. 110—Interpretation. ’ 1929 Mad - 489. 


MAD. CITY MUN. ACT, S. Ill—Pension- 

Meaning of* . , . , „ 

Gross income received m or front the City 


of Madras— Meaning of. 

The expression ‘ ‘ gross income received in or from 
the City” in the proviso to Rule 7 of Sch. IV does not 
include income arising out of business transacted out¬ 
side Madras though the proceeds are transmitted to 
and received by the Madras agents of company in 
England. (Spencer , Offg, C.J, and Devadass, J.) Best 
and Co., Ltd. v. Corporation of Madras, 

84 I. C. 107 = 20 M.L.W. 347 = 
A. I. R. 1924 Mad. 754 = 46 M. L. J. 505 
—S. 110—Life Assurance Company. 

- Taxable income—Onus of proof. 

The Taxable income of an Assurance Company is 
the aggregate of the Interest, dividend and rents recei¬ 
ved by it during the year. 

Where the interest on the premia actually received 
even without deducting the assumed rate of interest 
therefrom is less than Rs. 25,000 held that the Com¬ 
pany has discharged the onus that lay upon it under 
Rule 7, proviso of the Taxation Rules by showing that 
its income would not have exceeded Rs. 25,000 and the 
circumstance that it has not been able to state positi¬ 
vely what its actual gross income was would not 
disentitle it to the benefit conferred under the said 
proviso. (Ayling and Venkatasubba Rao, JJ.) Sun 
Life A. Co. of Canada v. Corporation of 
Madras. 66 I.C. 800 = 46 Mad. 10 = 

1922 M.W.N. 155 = 15 M.L.W. 330 = 31 M-L.T. 271 = 

A.I.R. 1922 Mad. 85 = 42 M.L.J. 283. 
—S. 110—Taxes and license fee— 

— - Distinction. 

There is a great diflerence between taxes and license 
fee. That a tax is not the same as a license fee, is 
clear from the fact that no permission has to be obtain¬ 
ed before the tax becomes payable and the tax is not 
paid for such permission, whereas the license fee is 
payable in respect of a permission which is granted by 
the Corporation. So the taxes cannot be treated as 
being in the same category as license fees under the 
Act. (Phillips and Reilly, JJ.) Corporation of 
Madras v. Spencer and Co. ±2i I.C. 849 = 

52 Mad. 764 = 30 M.L.W. 372 = 1929 M.W.N* 431- 

A.I.R. 1930 Mad. 55 = 57 M L.J. 71. 

- S. Ill—Deduction of profession tax. 

Profession tax paid under S. Ill of the Madras 
City Municipal Act cannot be allowed as proper 
deduction from the taxable income as an expenditure 
incur red solely for the purposes of the profession of 
tiie assessees within the meaning of S. 11 of the 

;Y ' i Co,,its r T rotter, C. J, Utishnan and 
Beasley, JJ.) Commissioner of Income-Tax 

v ' King and Partridge. 92 I.c. 243 — 
49 Mad. 296 = 1926 M.W.N. 478 = 24 M. L. W. 566 = 

_o 1925 Mad. 363 = 50 M. L. J. 176 (F. B). 

S. Ill—Incorporated Company. k ; 

Incorporated Company having its paid up capital in 

—S Hi p Mad. 4z0-46 M L. J. 217 (F. B ) 

S. ill—Pension—Meaning of. ; 

qualffi C catot P ^rm i L? e he 8 h n .IH a ''f ** WithoUt 
pensions as well as pensions rn^he n t0 ,. C0Ver Poetical 

consequently a nerinHirat lD tbe ordmar y sense and 
for th q e sup Lt otZt 1 made by the State 

the definition of •• Lr,.^ ™>* comes within 
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MAD. CITY MUN. ACT, S. ill.-—Retirement - 

Liability to tax. 

—S 111—Retirement—Liability to Tax. 

Any person engaged in active pursuit of a profession 
art, trade or calling or holding any appointment is 
liable to pay profession tax if the income he enjoys 
therefrom brings him within any of the clauses 
specified in the schedule. If and when he retires he 
ceases to be liable. (Waller and Pandalai , Jj.\ 
Gulam Mu. Ali. v. Corporn, of Madras 
122 I. C. 360 = 52 Mad. 866 = 30 M. L. W. 261 = 

A. I. R. 1930 Mad. 200 = 57 M-L.J. 536. 
—S- 113—Tax when due. 

Profession tax cannot be said to be due till the 
proper authority has assessed the same by the name 
of assessee being placed in the proper class. (Waller 
and Pandalai, JJ.). Gulam Md. Ali v. Corpora¬ 
tion of Madras. 122 I.C. 360 = 52 Mad. 866 = 

30 M.L.W. 261 = A.I.R. 1930 Mad. 200 = 
—S- 113—Time of assessment. 57 M.L.J. 536. 

Assessment of taxes payable by each individual is a 
contemporaneous operation within the period of 
taxation (year or half year) and the power of assess¬ 
ment conferred by R. 88. Taxation rules, to be pro¬ 
perly exercised must be exercised within the half year 
to which the assessment relates and not retrospectively 
for several periods together and period of limitation 
for any suit for such tax begins to run from such date 
of assessment. (Waller and Pandalai, JJ .) Gulam 
Md. Ali v. Corporation of Madras. 122 I.C. 360 = 

52 Mad. 866 = 30 M.L.W. 261 = 
A.I.R. 1930 Mad. 200 = 57 M.L.J. 536. 
—S. 129—Bye-laws. 

—- By-law inconsistent with S. 125(1) if ultra 

vires. 

By-laws made in pursuance of a delegated authority 
to that effect must be consistent with the statute 
under which they came to be made and since a bye¬ 
law abridges the right to refund conferred by S. 129 
(!) it is inconsistent with it and is ultra vires : 
18 Mad. 236 Appr. (Reilly and Cornish, JJ.) 
V. M, Raghaval ' Naidu & Son v. Corporation of 
Madras. 31 M.L.W. 721 = 1930 M-W.N. 427 = 

A.I.R. 1930 Mad. 648. 

—S. 129—Corporation, powers of. 

■- Refund of timber tax on export—Notice prior 

to export—Penalty for failure—Validity of bye-law. 

Bye-law 8 provides that 48 hours notice prior to the 
export of timber must be given. A claim to enforce it 
by refusing refund is unreasonable and the Corporation 
has no authority to promulgate a bye-law enforceable 
by a penalty and so as to curtail the statutory right of 
the exporter to obtain a refund ; the bye-law is there- 1 
fore ultra vires on these grounds and also on the 
ground that it effects to impose a penalty of forfeiture 
without any express power to do so : Kruse v. 
Johnson, 2 Q. B. D. 91 ; Queen v. Pawlett, 

8 Q. B. 491/ Queen V. Bird, 2 Q. B. 340 ; Kirk v. 
Nowill, 1 T. R . 118 , Appr. (Reilly and Cornish, JJ.) 
V. M. RAGHAVALU NAIDU & SON. V. CORPORATION 

of Madras. 31 M. L. W. 721 = 1930 M. W. N. 427 = 

A. I. R. 1930 Mad. 648. 
—8.129 —Penalty for breach—Bye-law 14. 

The ouly penalty fixed by the bye-laws for a breach 
of them is that contained in bye-law 14, namely liabi- j 
lity to pay a fine of Rs. 50 on conviction and power of 
forfeiture of the right to refund is not conferred by any 
bye-law for breac)?of bye-law 8. (Reilly and Cornish, 
JJ ) V. M. Raguavalu Naidu and Son. v. Corpora¬ 
tion of Madras. 31 M. L. W. 721 = 

1930 M. W. N. 427 = A. I. R. 1930 Mad. 648. 

—S. 155—Fixing of rates. 

Resolution for reduction of tax postponed by Presi¬ 
dent for discussion after budget discussion is in order 


MAD. CITY MUN. ACT, S. 288.—Exemptions. 

when coupled with a resolution for reduction of expen¬ 
diture though it might reduce statutory minimum 
balance since budget expenditure must not be deemed 
to be finally voted and also because there may be other 
modes of taxation. {Ku maraswatni Sastry, J.) 
In the matter of O. THANIKACHALAM CHE1 OAR. 
84 I. C. 842 = 20 M. 1 1 . W. 589 = A.I.R. 1924 Mad. 868* 

—S. 169 —Scope of power. 

- Fixing limit of free supply of water. 

On the language of S. 169 (5> the Standing Com¬ 
mittee has power to determine what should be the free 
supply of water under varying conditions, and the 
very fact of the word “a'’ in the section having been 
used before ‘ maximum'’ shows that there was not 
intended to be one and only one maximum. ( Phillips, 
J.) Kuppuswami Aiyer v. Corporation of 
Madras. 22 M. L. W. 877=91 I.C. 7 = 

A. I. R. 1926 Mad. 281. 

—S. 226—Scope. 

- Section does not apply to licenses for keeping 

ice depot. 

S. 226 deals with temporary obstructions, which 
would be an offence unless permission is granted for 
making them. It has nothing whatever to do with 
giving licenses for keeping an ice depot. {Phillips, J.) 
Kesavalu Naicker v. Corporation of Madras. 

23 M. L W. 233 = 92 I.C. 1053 = 
A. I. R. 1926 Mad. 381 = 50 M. L. J. 301. 

—S. 233—Essentials for offence. 

The essence of the offence under S. 233 is the act 
of constructing or reconstructing and not merely that 
of maintaining an already constructed building in 
existence. (Curgenven, J.) M. A. Razak v. King- 
Emperor. 50 Mad. 760 = 26 M. L. W. 613 = - 

38 M. L- T. 336 = 102 I. C. 218=28 Or- L. J. 522 = 

8 A. I. Cr. R. 174 = A. I. R. 1927 Mad. 501 = 

52 M. L. J. 620. 

—S. 288—Erection and use- 

- License fee—Machinery dangerous to the pub¬ 
lic or a nuisance '—Onus of proof—Appeal to Stand¬ 
ing Committee. 

A license fee should be paid both for erection of 
machinery as well as for its use, under S. 288. For 
erection one has to pay only once while for use every 
year. When machinery is removed from one place to 
another and set up at the latter place erection fee must 
be paid anew. Under S. 288 license is necessary only 
for machines causing public nuisance or danger. The 
onus of proving the existence of danger or nuisance 
lies on the prosecution. An accused’s failure to appeal 
to the Standing Committee against the imposition of 
the licence fee does not bar him from contending that 
his case does not fall under the liability imposed by 
S. 288. (Krishnan, J.f A. E. Smith, In re . 
81 I. C. 72 = 18 M. L W. 879 = 33 M. L. T. 185 = 
25 Cr. L. J. 584 = A. I- R, 1924 Mad. 389 = 

45 M. L. J. 731. 

—S. 288—Exemptions. 

- Licenses granted under special Acts . 

By virtue of the special Acts under which the 
Madras Electric Tramways Ltd. and the Madras 
Electric Supply Corporation Ltd, have been granted 
licenses by the Government, they are exempt from 
the operation of Ss. 288 and 289 of the City Municipal 
Act empowering the Municipality to issue licenses, the 
said sections being inconsistent with the powers granted 
by the Government under the Special Act : City and 
Southern London Railway Company v. London 
County Council , (1891) 2 Q, B. 513, Foil. (Waller, J.) 
Corporation of Madras v. Madras Electric 
Tramways Ltd. 101 I. C. 396 — 

A. I. R. 1927 Mad. 522=52 M. L. J. 474. 
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MAD. CITY MUN. ACT, S. 288.—Permission— 
When necessary. 

“S. 28£—Permission—When necessary. 

— - Whether machinery is or is not nuisance is 

immaterial—Permission has to be obtained. 

The question u hether the machinery is or is not a 
nuisance is one for the Commissioner alone, and if he 
finds that it is, a nuisance he may refuse permission 
altogether. Whether it is a nuisance or not is imma¬ 
terial, permission has to be obtained in either case 
and may be withheld in the former case. [Wallace 
and Madhavan Hair , JJ .) P. Natesa Mudaliar 
In re. 99 I. C. 324 = 50 Mad. 733 = 1927 M- W. N- 6 = 
28 Cr. L- J. 116 = 38 M. L. T. 166=7 A.l Cr. R. 263= 
26 M. L. W. 890 = A. I. R. 1927 Mad. 156 = 

51 M. L. J. 704. 

—S. 347—Construction of Rule 5. 

l<ule 5 should be construed as one providing for 
the exercise in a specific instance by the Governor-in- 
Council of the undoubted power v ested in him and 
recognized by that rule, of fixing a fresh date for the 
election without the contingency mentioned in the rule 
happening. It does not contemplate only one fresh 
date being fixed by the Governor-in-Council and he 
may fix a series of fresh dates from time to time or as 
occasion may require. (Srinivasa Iyengar, J.) T. 
Ekambaka Nalcker v. Commissioner of Madras 
Corporation. 99 I. C. 18 = 1926 M- W. N. 842 = 
—S- 349—Scope. A. I. R. 1927 Mad. 22. 

The words " for carrying out all the purposes of 
this Act ” are not controlled by the earlier words in 
that sub-section and include the making of refunds of 
timber ; the sub-section is a general and residual 
provision conferring by-law-making power for all the 
purposes of the Act which have not been specifically 
mentioned in the Act, (Reilly and Cornish, JJ.) 
V. hi. Raghavalu Naidu & Son v. Corporation 
of Madras. 31 M.L.W. 721=1930 M.W.N. 427 = 

AIR. 1930 Mad. 648. 
—S. 349—Validity of Bye*Iaw. 

Subsidiary legislation, by bye-law if it is to be valid 
must come clearly within the powers given to the body 
making it by their controlling statute and neither 
S. 110(1) nor S. 349 (2) empowers the Corporation to 
make bye-laws in regard to the refund of taxes, 
(Rctlly and Cornish, JJ.) V. M. Raghavalu Naidu & 
Son v. Corporation of Madras. 31 M.L.W. 721 = 

1930 M.W.N. 427 = A.I.R. 1930 Mad. 648. 
—S. 365—Levy of license fee. 

— Limitations on power . 

A power given to council to levy license fees cannot 
be used as power of taxation. The fee income 
must be more or less proportionate to the trouble 
and expense incurred by the Corporation in issuing 
license and in controlling trades and other matters 
for which licenses are issued. But roughly speak¬ 
ing if the fees bring in much more than the 
cost of necessary operations, or if the fees are so 
fixed that the whole cost incurred by the Corporation 
m connexion with all the licenses or a grossly dispro¬ 
portionate part of it was imposed on one particular 
trade or a few particular trades, then the Courts can 
interfere on grounds of unreasonableness. Hence 

fees forslorin g spirits was raised 
frornRs. -5 to Rs. 200, the Courts interfered : Kruse 

r J° hmon * j 1 ® 98 ) 2 Q ■ 91 and 2 Rang, 215 ; Foil 

I'll'pef 0/ v - Lo <*wcod, 1894 A. C. 

sy. Ref. (Phillips and Reilly , 7 7. J Corpora 

tion of Madras v. Spencer & Co. 121 1, c. 849 = 

2 Mad. 764 = 30 M. L. W 372 = 1929 M. W. N. 431 = 

—Sch 4 R 19 a° Mad ^55 = 57 M.L.J. 71. 

n. i, k. 7 Benefit under proviso. 

gross inc0i >w and not on Capitals 
Applicability of Proviso—Onus of proof, P * 


MAD. CITY POLICE ACT (1888), S. 71- Obstruc¬ 
tion-Intention—Relevancy of 

For the application of the proviso to R. / it is not 
incumbent on the company to show that it actually 
did business in the city in the year prior to the taxa¬ 
tion. The decisive test is whether the company 
transacted or not its business in the city. A company 
which has no office within the city, but begins to 
transact business within the city in the year of 
taxation through an agent and which has not in any 
manner transacted business or received any income 
from the city during the year immediately preceding 
the year of taxation can claim the benefit of proviso 
to R. 7 and the taxation should be on gross income as 
provided by R. 7 and not on capital of the company. 
(Venkatasubba Rao and Madhavan Hair, JJ•) 
Vulcun Insurance Co. Ltd. v. Corporation of 
Madras. 124 I. C. 511 = 1930 M. W- N- 29 = 

31 M. L. W. 438 = A. I. R-1930 Mad. 626 = 

58 M L. J. 337. 

—Sch. 4, R- 7 and S* 11C—Life Assurance Company. 

•-- Taxable income—Applicability of proviso—F ru- 

viso—Taxable income of Life Assurance Company is 
aggregate of rents dividend and interest received 
by it. 

The taxable income of an Assurance Company is to 
be regarded as the aggregate of the interest, dividend 
and rents received by it during the year. 

Where the interest on the premia actually received 
even without deducting the assumed rate of interest 
therefrom is less than Rs. 25,000 held that the Com¬ 
pany has discharged the onus that lay upon it under 
Rule 7, proviso of the Taxation Rules by showing that 
its income would not have exceeded Rs. 25,000 and the 
circumstance that it has not been able to state posi¬ 
tively what its actual gross income was would not 
disentitle it to the benefit conferred under the said 
proviso. (Ayling and Venkatasubba Rao , JJ. j Sun 
Life Assurance Company of Canada v. Corpora¬ 
tion of Madras. 66 1. C. 800-’ 

1922 M. W. N. 155 = 15 M. L. W. 330 = 
31 M.L.T. 271 = 46 Mad. 10 = A.I.R. 1922 Mad. 85 = 
—Sch. 4, Part Y, R. 17— 42 M. L. J. 283. 

———Reference to High Court—Duty of. 

The High Court is not bound to answer an abstract 
and general question of law ; the terms of reference 
must show how the question of law pronounced 
affects the particular case on hand and the Court will 
answer it only so far as it bears on the particular case. 
Wad. 408 Ref. to (Ayling and Venkatasubba 
ao, JJ') Sun L. A, Co. of Canada v. Corpora¬ 
tion of Madras. 66 I. C. 800=46 Mad. 10 = 

1922 M. W. N. 155 = 15 M. L. W. 330 = 

( • ■ 31 M. L. T. 271 = A.I.R. 1922 Mad. 85 = 

-9 D ?, AS P0UCE ACT (3 of 4 l 2 888) L ' J ' 283 ‘ 

ri rvrT°f b l t ?} ct ] 0 ; s “ Intentlon —^Relevancy of. 

bIadras Ci ‘y Police Act covers 

aod is CO? , ? g thorou stfarc in any manner 

animals. In thp r? 0 i bs, , ructl ° n caused by vehicles and 
aninials ilior. ■ of ebsti uction by vehicles and 
o n ° question of intention tl,c act and 

cases? ni!?ni causcd by the act are sufficient. In other 

to?h e Tbs',nT- neCeS ?5 ry tobe l”' oved addition 
Kuppamm,, 1 ?.)?"■ (eumaraswami Sastri, J.) 

huiPAMMiALo Emperor M IC.639= 

— e 7 1 _ ; L ‘ J - 175 = A.I.R. 1922 Mad. 349. 

ObsUuc?^g^thoroviahfarc n iV 0n re * cvenc y of- 

keeping petty ba^r^?oveS bvrT SffT ft 
cases need no^be proved bf the t0 b ° P , r0Vcd 111 otteI ' 

65 LC. 639 = 45 Mad- 26 = 
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HAD. CITY POLICE ACT, (1888), S. 76.—Breach 
by Servant—Liability of Master. 

30 M.L.T. 82=23 Cr. L.J. 175 = 
14 M.L.W. 617 = 1921 M-W.N. 770 = 
A.I.R. 1922 Mad. 142 = 41 M.L.J. 562. ! 
—S. 76—Breach by servant— Liability of Master. 

The master is liable for breach by his servant of 
the conditions of a license issued to him. (Devadoss, 
J.) Cunniah & Co. v, Emperor. 108 IX. 636= 
51 Mad. 341 = 29 Cr. L.J. 431 = 10 A. I.Cr R. 93= 
27 M.L.W. 87-A.I.R. 1928 Mad. 473=54 M.L.J. 315. 
—S- 76—Breach by servant—Liability of servant. 

A licensee is alone responsible for breach of condi¬ 
tions of licensee by his servant. An agent or servant 
of the licensee cannot be proceeded against under 
S. 76. (Abditr Rahim, O. C.J. and Spencer, J.) Yela- 
YUDHA Mu DALI, In re, 62 I.C. 183 = 

43 Mad. 438 = 11 M.L.W. 413=22 Cr. L.J. 487 = 

27 H.L.T. 211 = 39 M.L.J. 85. j 

—S. 78—Cycle—‘Ride’—Meaning of. 

- A rider must not necessarily propel the cycle. 

The word "ride” does not necessarily imply that the 
person riding should propel the bicycle himself. It 
may be that the rule as worded covers the case of a 
single person riding a bicycle. (Krishnan, J.) The 
Crown Prosecutor v. Duraiswami 72 IX. 358 = 
24 Cr. L.J. 358 = 46 Mad. 476 = 17 M.L.W. 273 = 
32 M.L T. 152 = A.I.R. 1923 Mad. 364 = 

44 M.L.J. 201. 

MADRAS CITY TENANTS PROTECTION ACT (3 
of 1922) 

—S- 2—Licensee and tenant. 

In the absence of evidence that a tenant who held 
the land as tenant for many years agreed to be a mere 
licensee, the mere issue of licenses under the Munici¬ 
pal Act would not be sufficient material to raise a 
presumption of a change in the nature of his possession. 
(Phillips,].) Kesavelu Naicker v. Corporation 
of Madras. 921.0.1053 = 23 M.L.W. 233 = 

A.I.R. 1926 Mad. 381 = 50 M.L.J. 301. 

—S. 2—Presumption—Ejectment. 

Person building pucca structure must be presumed 
to hope that he will not be evicted. (Phillips, J.) 
Kesavelu Naicker v. Corporation of Madras. 

92 IX. 1053 = 23 M.L.W. 233 = 
A.I.R. 1926 Mad. 381 = 10 M.L.J. 301. 
—S. 2—Tenancy. 

■ -Lower Court holding that tenant must be of 
land only—Finding is not perverse—Civil P.C. S.115. 

To hold that the tenancy must be exclusively of 
land under S. 2 (4) cannot be said to be so perverse or 
irregular as to attract the provisions of S. 115, Civil 
P.C. (Jackson, J.) Nagaiya Naidu v. Ekambara 
Chettiar. 97 I.C. 796 = 1926 M-W.N- 714 = 

A. I. R. 1926 Mad. 1142. 

—S. 7—Ejectment suit- 

- Defence considered and rejected—No revision 

lies—Civil P. C., S. 115. 

Where in a suit for ejectment of a tenant a Court 
which has considered the defence of the tenant on its 
merits and has rejected it, cannot be said to have 
failed to exercise jurisdiction. (Jackson, J. ), N agaiya 
Naidu v. Ekambara Chettiar. 97 I. C. 796= 

1926 M. W. N. 714 = A. I. R. 1926 Mad. 1142. 

—S. 9—Applicability. 

This section applies to a case where the suit in 
ejectment has not been executed or completed by the 
process of ejectment. A. I. R. 1924 M. 731 overruled. 

(Coutts-Trotter , C. Ratnesam and Wallace, JJ. j 
Syed Oomer v. Gopaul. 82 I. C. 454= i 

47 Mad. 813=20 M, L. W 444=35 M. L- T. 40= 
1924 M. W. N. 687 = A. I. R. 1925 Mad. 12 = 

47 M. L. J. 350 (F. B-). 


MAD. CIYIL COURTS ACT, (1873), S. 12.— 

Valuation—Principles. 

S. 9 of the Madras Act III of 1922 applies to land¬ 
lords who hold their land as trustees of a religious 
institution. A.I.R. 1923 M. 308 overruled. (Coutts-Trot- 
ter, C.J., Ratnesam and Wallace, JJ.) C. Doraivelu 
Mudaliar v. Natesa Gramani. 82 I. C. 443 = 
47 Mad. 761 = 20 M- L. W. 165 = 33 M. L. T. 1 = 
A. I. R. 1925 Mad. 7 = 47 M. L. J. 211 (F. B.) 

S. 9 was intended to apply to cases in which the 
suits were pending and also where suits have resulted 
in decrees but not where decrees have been executed. 
(46 Mad, 836 Diss.) An appeal is really continuation of 
proceedings in the suit and is only a further stage in 
the same and therefore an application under S. 9 
would lie during the pendency of the appeal to the 
appellate Court, fSdhwabe, C. J. and Wallace, J.). 
Kanniappa Chettiar v, Ramachandra Iy'er 
79 I. C. 92 = 19 M. L. W. 587 = 1924 M. W. N- 386 = 
34 M. L. T. 257= A. I. R. 1924 Mad. 731 = 

. 46 M. L. J. 407. 

—S- 9—Legal representative. 

Persons claiming to be legal representatives of 
tenants are entitled to have the question whether the 
interest of their mother had devolved on them decided 
by the Court to which they made their application. 
The general frame of the Act, including Section 10, 
makes it clear that Section 9 was not intended to 
enable tenants to apply for sale of the land to them 
under this section after the ejectment suit, to which 
they were parties, had been decreed before the Act 
came into force. (Spencer and Venkatasubba Rao, 
JJ.) Latifa Bi v. Mottai Ammal. 72 I. C. 141 = 
46 Mad. 836 = 17 M- L. W. 341 = 1923 M. W. N- 233 = 
32 M. L. T. 290 = A. I. R. 1923 Mad. 320 = 

44 M. L. J. 271, 

—S- 9—Service. 

Under S. 9 the service shoutd be personal service. 
(Devadoss and Sundaram Chefty, JJ.) "hoyammal 
v. K. A. Rathnavelu Nadar. 50 Mad. 88 = 

24 M. L. W. 852 = 1926 M- W- N. 951 = 98 I. C. 1066 = 

A. I. R. 1927 Mad. 113 = 51 M- L. J. 714. 
—S. 9—-Tenant of trust land. 

- Right to apply for sale. 

Tenant of trust land cannot compel trustee to sell 
land on which the former has built, t(Spencer and 
Venkatasubba Rao, JJ.) Parthasarathy v. Dorai- 
swami. 72 I. C. 826 = 46 Mad. 823 = 

1923 M. W. N. 148 = A. I. R. 1923 Mad 308 = 

44 M. L. J. 91. 

MADRAS CIYIL COURTS ACT (3 of 1873) 

—S. 12—' Subject-matter. 

- Meaning of. 

The term “subject-matter” is not to be confined 
and applied only to what is capable of valuation in 
money. (Wallace and Madhavan Nair, JJ.) Vee- 
remma v. Butchiah. 101 I. C. 379 = 

50 Mad. 646 = 25 M. L. W. 440 = 
A. I. R-1927 Mad. 563=52 M. L. J. 381. 

—S. 12—‘ Yalue ’ 

The word * value ’ in S. 12 of the Civil Courts Act 
means market value. (Wallace and Madhavan 
Nair, JJ.) Veeremma v. Butchiah. 

101 I. C. 379 = 50 Mad. 646= 25 M. L. W. 440 = 
A. I. R. 1927 Mad. 563 = 52 H. L. J. 381. 
—S. 12—Valuation—Principles. 

*- Suits Valuation Act, S , 3 —Suit for declara¬ 

tion — Subject-matter not capable of money valuation 
—Plaintiff can put his own value for jurisdiction 
•— Subject-matter relating to things having money 
value—Market value of such things will be the value 
for jurisdiction. 

The general principles for valuation of a suit for 
purposes of jurisdiction, where no special method of 
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MAD. CIY. COURTS ACT (1873), S. 13—Appeal. 

valuation has been provided by statute, are that 
where the subject-matter of a suit is wholly unrelated 
to anything which can be readily stated in definite 
money terms, then the plaintiff, having put some 
money value for the purpose of jurisdiction, must put 
a more or less arbitrary value, and, there being no 
factors in the case from which the Court can say his 
valuation is wrong or dishonest the court will accept 
that valuation, and that where the subject-matter is so 
related to things which have a real money value that 
the relief asked for will affect these then the value of 
the suit for the purpose of jurisdiction is to be taken 
as the market value of the property affected. The 
value of a suit for a declaration as to adoption and of 
title as such to properties is the market value of the 
properties affected. (Wallace and Madhavan NairJJ.) 
Veeramma v. Butcmiah. 50 Mad. 646 = 

25 M. L. W. 440 = 101 I. C. 379 = 
A. I. R. 1927 Mad. 563 = 52 M. L. J. 381. 

—S. 13—Appeal—Court* ees Amendment Act— 

Effect of. 

An appeal against the decree in a suit in which the 
valuation of the relief claimed according to the law in 
force at the date of the plaint was more than Rs. 5,000 
but at the time of the appeal is less than Rs. 5.000, 
owing to the amendment of the Court-fees Act in the 
meanwhile, lies to the High Court and not to the Dis¬ 
trict Court. Colonial Sugar Ref initio Co, v. Irvin a 
(1905) A. C. 369, Foil.; 6 B. H. C. A. C. 166 Ref!; 
Canada Cement Co. v. East Mmtreal (1922) 1 A. C. 
249, Not Foil.; Mad. A. S. Nos. 32 of 1924 and 415 of 
1923 and 4 Mad. 220 Overruled. ( Phillips , O. C. 
Beasley and Anantakrishna Ayyar. JJ.f Daivan- 
AYAGA ReDDIAR. v. ReNUKAMBALAMMAL 

106 I.C. 616=50 Mad. 857 = 39 M-LT. 417 = 
26 M.L.W. 539 = 1927 M. W. N. 863 = 
A.I.R. 1927 Mad. 977 = 53 M.L.J. 637, (F. B.). 

—S. 13-Claim proceedings—Basis of valuation. 
C. P. C. 0. 21, R. 58. 

Where in claim proceedings the value of the decree 
sought to be executed against the property declared to 
be the plaintiff s was over Rs, 5,000 but the value of 
tfie property itself was said to be Rs. 4,000. The 
°[ the appeal was clearly the value not of 

iWauZT bu J °l the P ro P er ty sought to be recovered 
LVm Qnd Tiruv cnkata Chariyar. JJ.) Done- 
i UDI Subramanyam v. Nune Narasimham. 

119 I.C. 46 = 29 M. L. W. 349 = 
A. I. R. 1929 Mad- 323 = 56 M. L. J. 489. 
S. 14 Valuation'—Principles. 

-—The general principles for Valuation of a suit for 

vahf°f SeS °\ J % isdictioi b where no special method of 
vaiuahon has been provided by statute, are that where 

an«*v l ^ ec i’? 1 ?? tWr of a suit is wh °Hy unrelated to 
anything which can be readily slated in definite money 

vT S ’f Plaintiff, having to put some money 

nr to *° r i5 e P ur P° 5e of jurisdiction, must put a more 
,, ss arbitrary value, and, there being no factors in 

the case from which the Court can say his valuation 
is wrong or dishonest the Court will accept that valua- 
lon and that where the subject-matter is so related 

Zvt w hich have a real mo ney value that the 
rehef asked for will affect these then the value of the 

tS'i t , he Purpose of jurisdiction is to be taken as 
e market value of the property affected. 

Where the plaintiff brought a suit for declaration 
th^t her deceased husband was adopted to one R and 

proU e r h tbe p,ain,iff «» » to certain 

market Utae '5"?,°" ° f lhe suit he the 

ue of the properties affected. (Wallar 


MAD. COURT OF WARDS REG. S- 4—Adoption 
by Minor- 

and Madhavan Nair.JJ.) Veeramma v. Maru- 

101 I.C. 379 = 25 M.lt W- 440 = 


PUDJ. 


50 Mad. 646 = A.I.R. 1927 Mad- 563 = 52 MLJ. 381. 
—S. 16—Interpretation- 

■- " Any custom etc—Meaning of. 

The expression '* any custom having the orce of 
law ” is wide enough to include the customary law 
which governs such communities as Makkathayan 
Thiyyas and the Court is not therefore bound to 
apply to them the ordinary Hindu Law as such. 
(Waller and Madhavan Nair, JJ. f Pattukkayal 
Chakutti v. Kothembba Cuandu Kutti. 

39 M.L.T. 314 = 105 I.C. 55 = 
A.I.R. 1927 Mad. 877 = 53 M L-J- 368. 

MADRAS CIVIL RULES OF PRACTICE. 

— R. 28—Power of Court. 

Held that Courts have jurisdiction to advance the 
hearing of cases without the consent of parties^! (Sun- 
daram Chctty, J.) Pannirsf.lvam v. Veeriah 
Vandiar. 1930 M.W.N. 514, 

MADRAS COURT FEES ACT, (AMENDMENT ACT) 

(5 of 1922). 

—See Court Fees Act (7 of 1870). 

MADRAS COURT OF WARDS ACT (I of 1902). 

—S. 49 (1)^—Necessity of notice. 

— - Civil P.C.O. 21, R. 63— Suit to set aside order 

dismissing claim. 

Suit to set aside an order dismissing claim petition 
under O. 21, R. 63, is in continuation of the proceedings 
under the claim petition and no separate notice is 
required to be given under S. 49 ( 1 ) of the Court of 
Wards Act : 35 Cal. 202 (P.C.), Foil. (Phillips and 
Odgers, Jj.) S. A. Rajamier v. Subramanyam 
Chettiar. ue I. C. 827 = 52 Mad. 465 = 

30 M. L. W. 36 = A. I. R. 1928 Mad. 1201. 
“S. 59—Appointment of Guardian. 

- ' Property ’— Meaning—Power of Dt. Court 
to give directions. 

1 roperty in S. 59 does riot include trust property 
of which a minor is trustee but only means the pro¬ 
perty of which the minor is owner. The Guardians 
and Wards Act contains no provision empowering the 
Guardians appointed under that Act to deal with trust 
properties : and therefore the District Judge will be 
acting without jurisdiction in giving directions for the 
examination of the accounts of the trust property by a 
Commissioner and for the checking of the collections 

Ramakrishnamba. 

76 1. C. 781-32 »u. 258 = 1923 M. W.N. 208 = 
17 M. L. W. 744=A. I. R. 1923 Mad. 497 = 

—S. 63—Object. ** L J ' 367 ‘ 

coBrt „° £ b C d 1 f n £££ ,he p? w * re ° £ 

respect of which the nrnnrVf l ^ ,l0US endowments in 

character of a trustee and tC> tll iaP ^ enS ^.P 088653 the 
that in other parts of the Act fi**® IS n ? tllin K to sljow 
used in this extended sense id t? W ° rd 7 > 0 Perty’ is 

63 are Very ffite ging t0 the in S. 

MADRAS COURT OP WIRHC t>r. 367. 

(Mad. Reg. S 0 f 1804) “ RE0UI 'ATI0N 

S. 4—Adoption by Mlno^-Indla„ Majority Act. 
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MAD. COURT OP WARDS REG. S. 4—Adoption 

by Minor. 

—S. 4—Adoption by minor. 

* -— Indian Majority Act,—Applicability of. 

A Hindu minor under the Court of Wards, if over 
18 but below 21, can validly adopt, without the con¬ 
sent of the Court of Wards. Such an adoption is not 
invalid by reason of Regulation V of 1804. 

As regards questions of marriage, adoption etc., the 
capacity of minors being left untouched by the Indian 
Majority Act, S. 2, the raising of the age of Majority 
by S. 3 from 18 to 21 in case of minors under the 
Court of Wards, has no effect on those matters. 
(Spencer and Ramesam, JJ.) Arulananda Muthu 
v. Ponnuswami. 66 I.C. 265 = 1922 Mad. W.N. 93 = 
15 L W. 237 = A.I.R. 1922 Mad. 1=42 M.L.J. 129. 
MADRAS CRIMINAL RULES OF PRACTICE. 

R. 161—Presentation of appeal. 

* - Memo, of appearance—Vakalat if necessary. 

A vakalat need not be filed in a Criminal Appeal for 
a proper presentation. A memo, of appearance is 
sufficient. (Wallace, J.) Manikonda Lingayya v. 
Emperor. 75 tC. 985=25 Cr.L.J. 73 = 

1924 M.W.N. 51 = 33 M-L.T. 224 = 18 M.L.W. 960 = 

A.I-R. 1924 Mad. 192 = 45 M.L.J. 683. 
—R. 238—Joinder of Charges. 

- Murder and Robbery. 

It is irregular for a Sessions Judge to try charges 
of robbery and murder together, the first with a jury 
and the second with jurors sitting as assessors. 
(Devadoss and Waller, JJ. Munian, In re 
98 I. C. 488 = 27 Cr. L. J. 1368 = 7 A. I. Cr. R. 450 = 

A. I. R. 1927 Mad. 243. 

MADRAS DISTRICT MUNICIPALITIES ACT 
(IY of 1884.) 

—S- 32—Delegation of Powers. 

Where the chairman authorises a person under 

S. 32 even to lodge a complaint, he need not be speci¬ 

ally authorised under S. 280 to complain in respect of 
offence tinder the'Act. (Abdur Rahim and Ayling, JJ.) 
Krishnasami Naidu, In re. 60 I. C. 1003 = 

(1920) M. W. N. 648 = 22 Cr. L. J. 315 = 12 L. W. 427. 

—S. 45—Validity of Contract- 

The formalities prescribed by S. 45 of the Madras 
District Municipalities Act for entering into a contract 
with a Municipal Council must be strictly complied 
with and where they are not so complied with the 
contract becomes unenforceable as against the Munici¬ 
pal Council, 'he English common law is less rigorous 
in this respect. (Coutts Trotter, C. J.) The Madras 
Engineering Works, Ltd. v. The Munl. Council, 
Trichi nopoly. 97 I. C. 511 = (1926) M. W. N. 533. 

—S- 47—-House and Land Tax. 

'he house and land tax under Act 4 of 1884 is not 
substantially identical with the property tax under 
Act V of 1920. (Srinivasa Aiyangar, J.) M, S. M 
Railway v. Municipal Council, Cuddappah. 

100 I. C. 280 = 38 M. L. T. 263 = 
A. I. R. 1927 Mad. 363 = 52 M. L. J. 108 

—S. 72—Essentials. 

What the section refers to, is physical destruction 
of the building so that it is no longer a building but 
merely a heap of building materials. It is not neces¬ 
sary that no stone should be left standing on another 
but in the ordinary and usual acceptation of such 
language, it should cease to exist as a building and 
not merely as a building designed for particular pur¬ 
poses. The mere fact that the building was rendered 
unfit for such use as it was intended for is not enough. 
(Sadasiva Aiyar and Coutts-Trotter, JJ.) Munici¬ 
pal Council, Tan ore v. Krishna Pillai. 
44 Mad. 354=13 M. L. W. 225 = 1921 M. W. N. 139 = 

A. I. R. 1921 Mad. 487 = 40 M. L- J. 306. 

D. D.—Vol, IV. 2 


MAD. DIST. MUN. ACT, (1884) S. 214—Applica¬ 
bility. 

—S. 113—Removal of night soil. 

- Right of council to levy fees. 

Under the provisions of the District Municipalities 
Act of 1884 as amended by the Act of 1897, it is the 
duty of the Municipal Council to remove night soil 
from occupiers’ building or land and it is illegal for 
the Council to charge any fees for such transport. 
(Sadasiva Aiyar and Napier, JJ.) South Indian 
Railway Co, Ltd. v. Municipal Council, Trichi- 
nopoly. 59 I.C. 697=43 Mad. 905=12 L. W. 411 = 

1920 M. W. N. 618. 
—S. 180—Powers of Municipality. 

- Sanction subject to condition—Validity of. 

\ nder the District Municipalities Act of 1884 the 
Municipal Council cannot insist upon any person, who 
asks for sanction to put up a building on his own land, 
leaving a portion of it for the use of the public when 
it grants the sanction. It is ultra vires for the Munici¬ 
pal Council to impose such a condition while sanction¬ 
ing the plan: 16 Mad. 230, Foil. (Devadoss, J.) 
Mahadeo Iyer v. Municipal Council, Kumba- 
konam. 98 I. C. 654 = 25 M. L. W. 329« 

38 M. L. T. 190 = A. I. R. 1927 Mad. 241. 

—S. 130—Right of Applicant. 

- Municipality not granting or refusing sanc¬ 
tion. ' - . * ’ 

Under S. 180, Cl. (5), if within the period of six 
weeks the Municipal Council does not grant the license, 
the applicant can proceed to construct, re-construct or 
extend a wall or building, as the case may be, but 
such construction must be in accordance with the plan 
which accompanied his application. (Devadoss , J.) 

Mahadeo Iyer v. Municipal Council, Kumba- 

KONAM. 98 I.C. 654 = 25 M. L. W. 329 = 

I 38 M. L. T. ISO = A. I. R. 1927 Mad. 241. 

—S. 207—Alteration to Latrine. 

■ - Principles governing direction by Council. 

The view that any alteration to latrine to be ordered 
by a Municipal Council by a notice under S. 207 Act 
IV, of 1884, should be in the interests of the owner or 
occupier of the building to which it is attached, is a 
misreading of the section. The intention is to empower 
the municipality to take order with latrines in the 
interests of the general public and in particular of the 
neighbouring residents. (Curgenven, J>) Masulipa- 
tam Municipality v. Lakshmamma. 

100 I. C. 643 = 38 M. L. T. 334 = 25 M. L- W. 385 = 
1927 M- W. N. 726 = A. I. R. 1927 Mad, 1125= 

52 M. L. J. 335. 

■ —S. 207 —Notice to remove Latrine. 

■ - Place not specified—Validity of. 

Since a municipality has a statutory power to direct 
demolition or closing of latrines, a notice under S. 207, 
Act 4, 1884 by a municipality to a person to remove a 
latrine and to erect it in another place, without speci¬ 
fying the place, to which it should be removed, is not, 
ultra vires. (Curgenven, J.) Masulipatam Munici¬ 
pality v. Lakshmamma. 1001. C. 645 = 

38 M. L. T. 334 = 25 M. L. W. 385 = 
1927 M. W. N. 726 = A. I. R. 1927 Mad. 1125 = 

52 M. L. J. 335. 

—S. 214—Applicability. 

■ - Wrong heading to section—Effect of. 

Though S. 214, AcLIV of 1884, is to be found under 
a portion of the Act, headed as 11 Drains," still as the 
section expressly deals with private latrines and 
privies, the presence of that heading cannot affect the 
application of the section to any case to which it 
otherwise might apply. (Curgenven, J.) Masuli¬ 
patam Municipality v. Lakshmamma. 

I 100 I. C, 645 = 38 M. L. T. 334 = 25 M. L. W- 385 = 
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HAD. DIST. MUN. ACT, (1884) S. 261-Neces¬ 
sity of Notice. 

1927 M. W. N. 726=A. I. R. 1927 Mad. 1125 = 

52 M. L. J. 335. 

—S- 261—Necessity of notice. 

Where a Municipality notified to a person that he 
had no right to a certain property and that lie should 
establish his right by a suit it was held that this 
section did not apply and notice is not necessary. 
(Phillips, J.) Municipal Council, Cochin ik 33AVU 
Devussi. 92 I. C. 18 = 22 M- L. W. 671 = 

A I R. 1926 Mad. 235. 

MADRAS DISTRICT MUNICIPALITIES ACT 
(5 oi 1920.) 

—Election Petition. 

— —Civil P. C., S’. 115— Govt, of India Act, S. 107 
—Order of District or Sub-Judge—Revision if lies. 

The High Court has no jurisdiction to interfere 
will i orders passed by Sub-Judge or District Judge on 
petitions presented under the rules for the decision of 
disputes as to the validity of an election held under 
Madras District Municipalities Act, as tliev are not 
Courts as defined by C. P. C. t 21 Bom. *279 Foil* 

{Devadoss , J.) M. Deivanavauam Pillai v P. T. S. 
Diwan Mohideen Rowther. 

70 I. C. 780 = 16 M. L. W. 827 = 1922 M. W. N. 818 = 

A. I. R. 1923 Mad. 162 = 44 M. L. J. 39. 
—Election—Rules—R. 4— 

**" Taking fart in ballot'—Meaning of. 

M here the Chairman who is a candidate himself 
presides at the meeting, conducts the ballot and open- 
Og the ballot box, counts the votes and acts as Return- 
tag Officer, it is 'taking part in the ballot’. The 
' S n °* restricted to the mere act of voting. 

1 v allace, J.) Ahmad Thambi t?. Basava. 

72 I.C. 902 = 16 M.L.W. 898 = 1922 M.W.N. 813 = 

46 Mad. 123 = A.I.R. 1923 Mad. 234 = 

» , B 44 M.L-J. 69. 

Govt. Sanction. 

Criminal P. C., S, 196—Offences under Madras 
• Rin^pal,ties Act though punishable also under Ch. 

a t donot require Government sanction. 

n ,', R * Mad. 487. Foil. (Madhavan A 'air and 
JJ '* Nuke Panakalu V . R. SubbaRao. 

„ Jf 8 I-C3. 625 = 1928 M. W. N. 801 - 1 M.Cr.C-328 = 
52 Mad. 695 — 30 M. L. W. 624 = 11 A. I. Cr. R. 556 = 

_ 30 Cr. L. J. 191 = 

—M • • \ J R 1928 Mad - *155 = 57 M. L. J. 331. 
municipal Account Code Art- 5 0—Compliance of. 

——Signature of Chaif man—Whether sufficient to 
J»ove scrutiny and approval of contents. 

Held that it could not be inferred from the mere 

assessment" V, C , hair , ma , n appearing in the lists of 

the r mmL.l be bad 5crul i"' s «1 and approved 

\W M v. aS re< l uired b 5’ Art. 70. m/dhavan 
J’) \ ASUDEVA RAO V Thf Mrvinn., 

Council, AnAntapur. (19301 M W w qL* 

—Notification- 1 9i0) M ' W ’ N * 821. 

—Levy °f tax Under-Retrospective effect 

asassr,. »»«ci b ;: 


:wmte h wL'l‘e e vie n d 0ti „ fi o C t ati0 hv'H! not . invalid «* ‘he 

the resolution and therefore^ e, * notification but by 
m operation. (Mad/tavan lEfVL re *™P<* «v e 
Rao v. Municipal Counc.l^n t ^u R VAS ° DEVA 

^-^Reconstruction. (1930) M.W.N. 821 . 

"What const it utes, 
in cases where re-ronct^i^t 

erection to constitute ■ ■reconstruct T''? 1 onl >' ,,le re. 
After more than' one half of tech" A h ° i),<1 be d one 

OI tne cubical contents of the 


MAD. DIST. MUN. ACT, (1920) S. 49—Servant. 

building have been taken down or burnt down and it 
is of no consequence, whether so many walls were 
rebuilt and such material alterations made that it can 
be reasonably said that there was a reconstruction of 
the house. (Curgenven, J.) Venkata Sivaaya v. 
Emperor. 100 I. C. 375 = 25 M. L. W- 475 = 

38 M. L* T. 113 = 28 Cr- L. J. 295 = 

7 A. I. Cr. R 445 = A- I. R- 1927 Mad. 442. 

—S. £“Applicability. 

A valid election is necessary—The words "an 
ordinary election held under the previous section , aie 
not redundant. (Ramesam and CormsJi, JJ)- 
Subramaniya Mudaliyar v. Chairman, Municipal 
Council, Coimbatore. 106 I.C. 205 = 39 M-L-T- 591 = 
1827 M.W.N. 740 = A-I.R- 1828 Mad. 141 = 

53 M.L.J. 816. 

—S. lc—Expenses on schools. 

Government withdrawing recognition-—Expenses 
incurred subsequently—Auditor is entitled to surcharge 
the person authorising—Payment illegal under District 
Municipalities Act R. 60 (1). (Odgers and Madhavan 
Natjar, J f). Md. Raza Saheb v. Sadasiva Rao. 
92 I.C. 918 = 49 Mad. 49 = 1926 M.W.N. 467 = 

A I.R. 1926 Mad. 297. 

—S. 28—Chairman—Meaning of 

The word " Chairman ’’ in S. 28 includes " Chair¬ 
man delegate " in cases where there is no Vice-Chair¬ 
man. (Wallace, J,) Ahmad Thambi v. Basava. 

92 I. C. 902 = 16 M. L. W. 898=1922 M.W.N. 813 = 

46 Mad- 123 = A. I. R. 1923 Mad.254 = 

44 M. L. J. 69. 

—S- 49-Election Petition. 

- Plea of disqualification under S. 49. 

A disqualification under S. 49 can be made a ground 
for a petition impugning the election under Rr. 1 and 
11 (c) of the rules for the decision of disputes as to the 
validity of an election held under the Act. (Coutts- 
Trotter, C.J. Wallace and Ananthakrishna AiyarJJ) 
Selva uangauaju v . Doraiswami Mudaliar. 

119 I. C. 537 = 52 Mad. 732 = 30 M. b. W. 207 = 

A. I. R 1929 Mad. 727 = 
57 M. L. J. 241 (F.B.) 

—S. 49—‘Election’ what constitutes. 

The rules framed for the conduct of elections of 
Municipal Councillors assume that nomination of candi¬ 
dates^ included in the election. The words : " elec¬ 
tion ” includes both " Nomination,” and the “ Poll ” • 

VVV 9 ,i 5 1119 (F.B), m.o». (CouUs-Trot- 
tj.), L.J., Wallace and Ananthakrishna Anvar IJ 1 
SELVA!* ANGARA j U V. DORAISWAMI MUDALIAR.' 

119 I. C. 597 = 52 Mad. 732 = 30 M. L. W. 207 = 

A. I. R. 1929 Mad. 727 = 
„ , 57 M. L. J. 241 (F.B.). 

S. 4i—Servant. 

snlTnrHw < ’,''? rVant !’ as used in S. 49 means not a 

who is nnrl ie ., UOrd servant cannot apply to a person 
"emnlover” tn 16 aUt lor * t ^ another, nor the word 
the work of S ° n ^?° is onl y asked to supen'isd 

Hindu temn1p <° 1Gl * T ie ^reditary archaka of a 
temnlo ^ a servant P* the trustee of the 


-v. r (j 

■ ANGAt * Avuathoral* 110 I. c. 765 = 

9 W. 285 = A. I. R. 1928 Mad. 641 = 

53 M. L. J, 632. 
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MAD. DIST. MUN. ACT, (1920), S. 4:—Vice-Chair¬ 
man. 

—S. 42—Vice-Chairman. 

The Vice-Chairman of a Municipality is not an officer 
of a Municipality. He need not resign his post before 
standing as a candidate for Councillorship. f I Vallacc 
and Madhavan hair, JJ.) PALANIAPPA CHETTIAR 
v. KrishnasWami Chettiak. 90 I.C. 368 = 

22 M L W. 429 = 1925 M.W.N. 759 = 
A.IR 1925 Mad. 877=43 M.L.J. 696. 
—S. 51—Rules under R. 11 (c). 

- Ignoring of disqualification. 

The Municipalities are the creation of a special 
statute and the qualifications for the Councillorship are 
laid down in the statute and the several disqualifi¬ 
cations of candidates are set out seriatim in S. 49. If 
such disqualifications are overlooked at the time of the 
scrutiny, the method of removing the Councillor is 
provided in S. 51. The plain meaning of Cl. 3, S. 51, 
would exclude any other remedy, as no decision of 
any other tribunal in any other proceeding declaring 
the Councillor to be disqualified would have any force 
when the clause says he shall be deemed to be quali¬ 
fied unless and until the decision of the District Court 
is gi\en against him. To allow another remedy to be 
pursued would result in conflicting decisions. Cl. (c), 
R. 11, refers only to the irregularities in the nomi¬ 
nation paper anti not to the disqualification of the 
candidate. R. 11 concerns itself only with the 
irregularities or illegalities that might be committed 
during the conduct of the election and the phrase 
“ non-compliance with the provisions of the Act " 
cannot refer to anything antecedent to the actual 
election itself, such as the disqualification of a candi¬ 
date at the time of the election, but only to the 
conduct of the election during which any of the 
provisions of the Act or the rules thereunder may be 
violated ; Barraclough v. Brown, (1897) A. C. 615, 
Appr ; A.l.R. 1924 Mad. 561 ; A.I.R. 1925 Mad. 1319 
(F.R); A.I.R. 1923 Mad. 475 ; and 39 M.L.J. 319, 
Dist: A.I.R. 1925 Mad. 1034, Diss. from. ( Dcva- 
doss, J.) Mangala v. Ayyathorai. 110 I.C. 765 = 

29 M.L-W. 285 = A.I.R. 1928 Mad. 641 = 

55 M.L.J. 632. 

—S- 52—Duty of Election Court. 

- Election Rules, R. 11. 

There is a distinction between the pleas to be raised 
under Madras District Municipalities Act, S. 52, and 
R. 11, Election Rules. Under the latter the revising 
aut) oritv has not to consider whether the mistake is 
on account of fraud or oversight, while in the former 
the election Court must consider whether the wrong¬ 
ful insertion or omission was obtained by the coun¬ 
ter-petitioner’s deceitful connivance. The Court cannot, 
therefore, refuse jurisdiction to allow evidence on the 
question. (Jackson, J.) ATIIIMOOLAM SERVAI V. 
Go PAL KRISHNA KoNE. 105 I. C. 216 = 

26 M- L. W. 323 = 1527 M- W. N. 646 = 
A. I. R 1927 Mad. 921 = 54 M. L. J- 269. 

-S* 52— Municipal Officer. . , 

, T - (JJia j ruigii of Municipality if a Municipal 

Officer within S, 52 (2). 

The Chairman of a Municipality is not a Municipal 
officer within the meaning of S. 52 (2) and cannot be 
proceeded against under Ss. 52 (2), 56 and 57 as these 
sections do not apply to him : A. I. R. 1925 Mad. b77, 
Foil. (Madhavati Nair and Reilly, JJ.) Kune Pana- 
kalu v. Sudua Rao. 113 I.C. 625 = 30 Cr. L. J. 191 = 
11 A. I. Cr. R. 556 = 52 Mad. 695 = 30 M. L- W. 624 = 
1928 M. W. N. 801 = A. I. R. 1928 Mad. 1158 = 

57 M. L. J. 331. 

—S. 52— Powers of Inquiry* 

—- Offences committed under Ss. 52 and 55. 

Even after the electoral roll is final and completed*, 


MAD. DIST. MUN. ACT (1920), S. 52—Deposit— 
j Refund of. 

any questions relating to offences committed under 
Ss. 52 and 55 can be gone into by a Court and en¬ 
quiry made regarding them. To hold otherwise would 
' be incorrect as then there would never be any scope 
for the operation of those sections: A. I. R. 1927 Mad. 
921. Re), on ; A. I. R. 1925 Mad. 160 ; A. I, R. 1925 
Mad. 70/ ; A. I. K. 1926 Mad. 947 and A. I. I<. 1927 
Mad. 93, Dist. (Ramesam, J.) Nakayanasvvami 
Chettiak v. Subbaratnam Aiyar. 122 I. C. 33= 
30 M.L.W. 889 = A- I. R. 1929 Mad. 910 = 

57 M.L.J. 551. 

—S. 52—Revision. 

Order of Election Court under the Act is revisable 
bv High Court; the iudge is not a persona designates : 
A.I.R. 1923 Mad. 254 : A.I.R. 1923 Mad. 192, Foil. 
A.I.R. 1924 Mad. 561 ( F. 13.), Rel. on. (Jackson, J .) 
Athimool^m Servai v. Gopalkkishna Kone. 

105 I.C. 216 = 26 M-L-W. 323 = 1927 M-W.N. 646 = 

A.I.R. 1927 Mad. 921 = 54 M.L.J. 269. 
—S. 54—Offence. ,what is. 

It is not an ofience to say of a candidate that he had 
failed in getting elected in his own place and came to 
another place expecting to be elected. (Venkatasubba 
Rao J.) Sivapatha Mudaliar v. Abdul Razak. 

81 I.C. 599 = 1924 M.W.N. 490 = 
25 Cr.L.J. 951 = A.I.R- 1624 Mad. 815 = 47 M.L.J. 199. 
—S- 54—Sanction for prosecution. 

.—-—Chairman committing offences not in his 
official capadty. 

Although the Chairman of a Municipality is a public 
servant, if the offences alleged against him were not 
committed by him in the discharge of his official duties 
no sanction of the Government under S. 197 (1) is 
necessary for prosecuting him : A.I.R. 1927 Mad. 566. 
Foil. (Madhavan Nair and Reilly, JJ.) Nune 
Panakalu v . Subba Rao. 113 I.C. 625 = 

52 Mad- 695 = 30 M.L.W. 624 = 11 A-I. Cr. R. 556 = 

30 Cr. L- J. 191 = 1928 M.W.N. 801 = 
A PR. 1928 Mad. 1158=57 M.L.J. 331. 

-- Cr. P. C\, S. 197. 

j'r Chairman of Municipality threatening voter with 
injury if he did not vote for a particular candidate. 

No sanction is necessary for the prosecution of a 
President of the Municipal Council charged with an 
ofience of threatening a voter with injury to his pro¬ 
perty with intent to induce such voter to vote for any 
: candidate or to abstain from voting. (Jackson, J.) 
Raja Rao v . T. RamasWamy. 1o2 I.C. 347 = 

50 Mad. 754 = 38 M-L.T. 338 = 25 M-L-W- 608 = 
1927 M.W.N. 423 = 28 Cr. L. J. 539 = 

8 A.I. Cr. F. 17C = A.I.R. 1927 Mad- 566 = 

52 M.L.J. 647. 

—S- 55—Sanction for Prosecution. 

Abatement of an election offence, though forming 
an Offence under S. 171 (a), Indian Penal Code, can 
be tried without sanction under S. 196, Criminal 
Procedure Code being obtained. (Odgers and 
Wallace If.) Sesha Ayvak v. Venkatasubba 
CHETTY. J 77 I. C. 730 = 19 M. L. W. 201 = 

33 M. L. T. 263 = 1924 M. W. N. 268 = 
25 Cr. L. J. 442-- A. L R. 1924 Mad. 487. 
—S. 5£—Sanction to Prosecute. 

No sanction is necessary to prosecute a Tahsiklar 
for an offence under S. 58 while acting as a polling 
officer. {Madhavan Hair and Curgcuvcn, JJ .) S. S. 
JAGANNADHASWAMI V. T. MaNIKYAM. 106 1. C. 222 = 
27 M L W. 81 = 28 Cr. L J- 1038= 9 A.l. Cr. R.200 = 
51 Mad- 259 = A.I.R- 1928 Mad. 161 = 54 M.-L. J. 570. 
—S. 52—Deposit—Refund of. 

_ —Failure to establish complaint. 

Where the complainant fails but is not ordered to 
I p a y costs or compensation the deposit should be 
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MAD. DIST. MUN. ACT, (1920), S* 59—Object. 

returned to him. {Venkata std)ba Rao, J .) Si\a- 
patha Mudaliar v. Abdul Razak, 81 I. C. 599 = 

1924 M. W. N. 490 = 25 Cr. L. J. 951 = 
A. I. R. 1924 Mad. 815 = 47 M- L- J. 199. 

—S. 59—Object. . , . . t . . . 

The provisions of S. 50 are introduced into the Act, 

partly with the object of preventing stories of election 
offences being invented and worked up at leisure by 
disappointed candidates or their partisans. Vague 
complaint should therefore be at once dismissed. 
(Madhavan Naif and Reilly, JJ .) Ni ne Panakali 
v, Subba Rao. 113 I. C. 625 = 52 Mad. 695 — 

30 M- L. W. 624 = 11 A. I. Cr. R- 556 = 
30 Cr. L J. 191 = 1928 M-W.N. 801 = 1 M- Cr. C. 328 = 
A. I. R. 1928 Mad. 1158 = .57 M- L. J. 331. 
—S. 69—Execution of Yoid Contract- 

Any contract made by a Municipal Council which 
does not fulfil the requirements of S. 69, is absolutely 
null and void and mutually unenforceable. This 
disability is not shaken oft' even if the contract had 
been wholly executed. (Kutnaraswami Sastri and 
Walsh, JJ.) Municipal Council, Tiruvakur v. 
P. K. Kannusvvami Pillai. 1930 M. W. N. 140 = 

53 Mad. 352 = 31 M. L. W. 271 = 
A. I. R. 1930 Mad. 600 = 58 M. L. J. 377. 
—S. 78—Property Tax. 

The house and land tax under Act of 1884 is not 
substantially identical with the property tax under Act 
of 1920. (Srinivasa Aiyangar, J.) M. S. M. Ry v. 
Municipal Council, Cuddapah. 100 I. C- 280 = 
38 M- L. T. 263 = A. I. R. 1927 Mad. 363 = 

52 M. L. J. 108 

■*—S. 80—Invalid notice. 

‘ ■ Legality of levy. 

Where a notice purporting to be under S. 80 to levy 
increased tax is invalid, the levy of the tax at an 
enhanced rate is illegal and a suit lies to recover back 
the tax collected under it: A. 1, R. 1926 Mad. 152 
and A. I. R. 19i6 Mad. SCO. Foil, (i Phillips , J.) 
Municipal Council, Rajah.mundky v. Taduree 
Siiri Ram Narshimha Rao. 109 I. C. 92. 

—S- 8C—Rate of tax. 

■■ ■ Specification of. 

When the Municipal Council proposes to levy a tax 
it must make the people understand at what rate it is 
going to collect the tax as provided for by the District 
Municipalities Act in Sch. 4 or anything of the kind. 
(Devadoss, J). Municipality, Rajahmundry v. 
N. J. Prasadarayudu. 96 I.C. 690 = 24 M.L.W 85 = 

A.I.R. 1926 Mad. 800= 50 ML.J. 556. 

■—S. 82—Gross rent. 

■- Calatlotion of. 

The annual value of buildings, which are in exis¬ 
tence for only a portion of the year, cannot be arrived 
at by distributing the gross rent for the period during 
which they are in existence over the period for which 
they are assessed. (Sfencer, J.) V. Brahmayya u. 
Guntur Municipal Council. 96 IX. 1054 = 

24 M.L.W. 212 = 1926 M-W-N. 680 = 

A.I.R. 1926 Mad. 1007. 
—S. 83—Exemption from tax. 

- Varga. 

Even if there is a darga on sonic part of the land or 
the land is the endowment or part of endowment of a 
darga, that does not make the land exempt from 
Municipal Property Tax, under S. 83. (Reilly J I 
Jafter Jl!aig Sahib v. Chicacole Municipality * 

103 145. 832 = 1927 M.W.N. 580 = 
A.I.R. 1927 Mad. 927. 

-*-S. 87*—Vacant house* 

Whether an unconstructed house can be said to'be 
\acant within the mevning of S. 87. Qua re 
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MAD. DIST. MON. ACT (1920), S. 93—Scope of. 
(Sbenccr 7.) Brahmayya v. Guntur Municipal 
Council 56 I.C. 1054 = 24 M.L.W. 212 = 

1926 M.W.N. 680 = A.I.R. 1926 Mad. 1007. 

—S- 92—Agent, who is. 

Person employed to sell goods with a guarantee of 
payment by purchasers of company’s goods is agent 
of the company. {Waller and Madhavan Nair, JJ.) 
Sri Vilas Firm v. Tinnevelly Municipal 
Council. 1C6 I. C. 334 = 1927 M. W. N. 277 = 

39 M. L. T. 256 = A. I, R. 1S27 Mad. 1020. 

—S. 92—Place of business. 

Where a person merely buys goods in another place 

through an agent and the contract for purchase of 
these goods is concluded elsewhere the place where 
the goods are bought is not the place where the 
business is transacted. (Beasley, J.) Bombay Co., 
Ltd. v. Municipal Council, Dindigul. 108 I.C. 216 
= 27 M.L.W. 243 = A. I. R- 1929 Mad. 146. 
Where profits arc earned in one place, while the 
business is controlled from another place, it is the 
latter place where the profits must be held to be 
earned. {Beasley, J.) Bombay Co., Ltd. v . Muni¬ 
cipal Council, Dindigul. 108 I.C. 216 = 

27 M. L. W. 243 = A. I. R- 1929 Mad. 146. 
— S. 92— Transacting business. 

- Meaning of. 

“ Transacting business ” means no more than carry¬ 
ing on business and mere employment of agent to do 
company’s work does not make company liable to tax 
so long as company’s effective management is vested 
elsewhere. 34 M.L.J. 145 Appl. (English Case Law 
discussed). (Coutts-Trottcr, C. J. and Madhavan 
Nair, J.) Municipal Council, Dindigul v . Bombay 
Co., Ltd. 120 I.C. 867 = 52 Mad. 207 = 29 M-L.W. 525 = 
1929 M.W.N. 225 = A.I.R. 1929 Mad. 409 = 

56 M.L. J. 525. 

- Meaning of. 

“Transacting business for profit” is carrying on 
trade. (Beasley, J). Bombay Co. Ltd., v. Munici¬ 
pal Council, Dindigul. 108 I.C. 216 = 

27 M-L.W. 243= A-I.R. 1929 Mad. 146. 
—S. 93—Intention. 

The intention of the provision is that in no circum¬ 
stances, where a transfer of residence and occupation 
has taken place, shall a person have to pay the tax 
twice over. (Madhavan Nair and Curgenven, JJ*) 
Municipal Council, Cuddalore v. Krishna. 

105 I.C. 147=50 Mad. 987=26 M-L.W. 439 = 
39 M.L.T. 487 = 1927 M-W.N. 922 = 
A.I.R. 1927 Mad. 968 = 54 M.L.J. 147- 
—S. 93—Liability to tax. 

A i m is not liable to pay the professional tax under 

/rfi — ’ exce b t at principal place of business. 

(Phtllips and Madhavan Nair, JJ.) Municipal 
Council, Mangalore v. Parry & Co. 98 I.C. 513 = 
1926 M.W.N- 822 = A.I.R, 1926 Mad. 1187 = 

a ™ , 52 M.L.J. 360. 

A person residing within the Municipality and 

drawing income from rent of houses situated outside 
it is habie to pay profession tax. (Wallace and 

JwSS J a,r - JJ i Grappa CnEniAR t>. 

M f W C ^ 7 NCI h l A „ LNl - 88 I.C. 662 = 

21 M.L.W. 457-1925 M.W.N. 210 = 48 Mad. 476 = 

-s. 93-Scope oi' R ' 1925 607=48 M L J ' 428 ' 

——-Liability to tax-nature of income. 
of ue£ons tvhl ? f th ? su — section deals with the class 

, tl,e >' become liable to pay the 

,0 cases in which they are in receipt 

come'and tip*of ° r aie tna * !m K a professional in- 

add:lion ,- feiore, a temple in gaining a small 
ddition to its tncome by investing its surplus funds 
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MAD. DIST. MUN. ACT. (1920)—S. 9S—Scope of. 

cannot in any sense be said to be exercising a profes¬ 
sion or earning a professional income. 

Srinivasa Aiyangar, J .—It is only when the making 
of the investment and the receipt of the income there¬ 
from is followed as a profession that such income can 
be taxed. (Wallace and Srinivasa Ayyangar,JJ.) 
Madura Deyasthanam v. Madura Municipality, 
110 I.C. 89 — 51 Mad. 301 = 27 M.L.W. 834 = 
A.I.R. 1928 Mad. 569 = 54 M-LJ. 625. 

Residence in S. 95 must be interpreted in the sense 
of personal residence and that one who neither him¬ 
self personally resides nor maintains a residence for 
himself or his family within the municipality but 
merely maintains an office for the collection of his 
rent cannot be said to reside within the Municipality. 
(Wallace and Madhavan Nair, JJ.) Vee kappa 
Chettiar v. Municipal Council, Palni. 
88 I. C. 662=21 M.L.W. 457 = 1925 M.W.N. 210 = 
48 Mad. 476 = A-I. R. 1925 Mad. 607 = 

48 M. L. J. 428. 

—S. 98—Letting out—Motor bus. 

A motor-bus plying for hire up and down the 
Municipality is a carriage let out for hire within the 
Municipality. The mere fact that it is let out to 
several people, or that it travels on fixed route, 
makes no difference whatever. (Coutts-Trotter, C. J.) 
Chingleput Municipality v. Ayyakannu. 
103 I. C. 883=26 M. L. W. 81 = 39 M-L.T. 239 = 
1927 M- W. N. 868 = A.I.R. 1927 Mad. 798 = 

53 M. L. J. 374. 

—S- 180—Encroachment. 

- LimUaticm for prosecution. 

Section 362 does not govern encroachment on 
street. Three months’ rule of limitation applies to 
prosecution both under Sections 362 and 180. (Aj ish- 
nan 7.) Tagannatham Naidu v. Rama Rao. 

85 I. C. 646 = 26 Cr. L- J- 550 = 20 M. L. W. 834 = 
A. I. R. 1925 Mad. 186 = 47 M. L. J. 917. 

-_ Liability of owner or occupier. 

The only object of S. 182 (1) in saying that the 
chairman may require the owner or the occupier to 
remove encroachment is to enlarge the class of per¬ 
sons against whom notice may be sent and not to 
restrict it. Either the owner may be proceeded against 
or the occupier or both. There is nothing in the use 
of the word “ or ” in that section which restricts the 
municipality to choosing one out of the two persons 
proceeded against. {Pandalai, J.) Public P rosecu¬ 
tor v. Panpakam. 31 M. L. W. 754 = 

A'. I. R. 1930 Mad. 510 = 58 M. L. J. 622. 

_ —Title perfected before the Act, effect of. 

i No distinction is drawn between projections 
> which became lawful before the commencement of 
1 • t hc Act and projections which became lawful after its 
s commencement, and, therefore, a Municipal Council 
is empowered to remove an encroachment the title to 
ft which became perfected before the commencement of 
jl the Act. {Phillips and Odgers, JJ.) Rangayya 
dt v. Raiahmundry Municipality. 109 I. C. 578 = 
fii 51 Mad. 318 = 1928 M. W- N. 231 = 

f. 27 M. L. W. 417 = A.I.R. 1928 Mad. 477 = 

54 M L. J. 581. 

\t - Title acquired by prescription—Removal of— 

$ Object of section. 

The object of the section is not to empower the 
Municipality to compulsorily acquire a private pro- 
Jjs perty, but its scope is limited to authorising the 
jit Municipal body, in the public interest, to cause 
$ obstructions and encroachments to be removed. If 
jtf any person has acquired a prescriptive title to an 
k encroachment, still he must observe any order for its 
V J removal though he can claim compensation. (Venkata • 


MAD. DIST. MUN. ACT. (1920)—S. 249—Interpre¬ 
tation. 

subba Rao, J.) Public Prosecutor v. Varada- 
rajulu Naidu. 81 I.C. 894- 47 Mad. 716= 

20 M.L.W. 573 = 1924 M.W.N.880-25 Ci*. LJ. 1070 = 

A.I.R. 1925 Mad. 64=47 M.L.J. 470. 
—S- 195—Structures—Erection of. 

•- Necessity for permission. 

When a person wants to put up roof, verandah or 
pandal or wall of a building of grass, leaves or mats 
or other inflammable materials he has to obtain the 
permission of the Chairman, and if he docs not obtain 
the permission of the Chairman, he is liable to penalty 
under S. 313. But after he has once obtained 
permission to put up a structure of the kind mentioned 
in S. 195, he is not bound to obtain a license from 
year to year : S. 321, Cl. 7, does not apply. {Dcvadoss, 
J.) Con ieeyaram Municipality v. Nageswara. 
109 I. C. 361 = 51 Mad. 870 = 1 M. Cr. C. 209 = 
29 Cr. L. J. 537 = 28 M.L.W. 144 = 
1928 M. W. N. 291 = A. I. R. 1928 Mad. 846 = 

54 M. L. J. 642. 

—S. 219—Validity of removal order. 

Where a chairman ordered a tree to be removed as 
dangerous, on some evidence the Court cannot ques¬ 
tion the correctness of his opinion. {JachSon, J.) 
Chairman, Municipal Council, Chicakole v. 
Seetharamayya. 90 I. C. 152 = 21 M. L. W. 280 = 
26 Cr. LJ 1496 = A. I. R. 1925 Mad. 584. 
—S. 249—Injunction against prosecution. 

The Municipal Council should not be restrained by 
an injunction from launching a prosecution against the 
owners of rice mills if they use their premises without 
the Chairman’s license and except in accordance with 
the conditions it specifies A.I.R. 1924 Cal. 334, Ref. 
(Mackay, J.) K. S. Rama Ayyar v. Municipal 
Council, Madura. 119 I.C. 465= 

1929. M-W.N. 172 = A.I.R. 1929 Mad. 345. 
—S. 248—Interpretation. 

Municipalities are statutory bodies and they are 
created by a statute for the benefit of the public ; and 
it is not proper that any provision of law relating to 
them should be so construed as to work hardship or 
i injustice. The provisions of Municipal law prescribing 
periods of limitation under it, should not be understood 
as if they were articles of the Limitation Act. ( Deva - 
doss, J.) Municipal Council, Chidambaram v. 
Subramania Iyer. 112 I. C. 210 = 28 M. L. W. 501 = 

1928 M. W. N. 784 = 1 M. Cr. C. 315 = 
29 Cr. L. J. 994=11 A. I. Cr. R. 263 = 
A. I. R. 1928 Mad. 1157=55 M. L- J. 495. 

— Machinery. 

The machinery contemplated in the Act is machinery 
worked by power such as steam, water, or electrical 

i power, and should be confined to such forms of 
machinery as may reasonably be held to be in the 
same category as combustibles and unwholesome or 
dangerous trades, but machinery worked by hand 
such as handlooms or sewing machines is excluded. 
{Jackson, J.) Krisiinan v. Municipal Prosecutor, 
Cannanore Municipality. 92 I. C. 873= 

23 M.L.W. 413=27 Cr- L. J. 361= 1926 M.W.N. 463= 

A. I. R. 1926 Mad. 430. 

■ 'Dangerous to human life , health or property 

The words “likely to be dangerous to human life, 
health or property * 1 ’ are to be taken as qualifying each 
one of the previous clauses in (q) and not merely the 
last. The object seems to be to bring under munici¬ 
pal control by the method of issuing licenses the 
keeping or using of things which are dangerous to 
human life, health or property. Ordinarily any large 
machinery is dangerous to human life, but one cannot 
presume it with reference to any particular machinery. 
The conversion of paddy into rice is an industrial 
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mad. DIST. MUN. ACT. (1920)—S. 24 ‘‘-Interpre- 

tation- n t 

purpose. (Krishnan, J.) Ramachandra Kao, hire. 

75 I. C. 691 = 18 M L-W. 618-33 M. L. T. 234- 

1923 M. W. N- 767 = 25 Cr- L- J- 3 = 
A. 1. R. 1924 Mad- 375 = 45 M. L. J- 555. 

- ‘Selling grain wholesale'. 

Sale in large quantities or selling wholesale rneans 
selling to retailers or jobbers. (Oldfield 

and Krishnan, JJ.) Sksha Prabhu v. Kmperor. 
66 I. C. 429 = 1922 M- W. N- 79 = 31 M. L- T. 314 — 

A. I. R- 1921 Mad. 713 = 42 M- L- J. 149. 

—S. 249—License if necessary. 

_• Place ’ meaning of—Permission to construct 

obtained. 

The word " place ” in S. 240 must be taken to in¬ 
clude not only a tactory, workshop, or work-place as 
mentioned in S. 250, Cl. 1 (a), but any other place 
used for the purposes mentioned in Sell. 5. 

The places referred to in S. 250 are those of a more 
important character, and before any person can con¬ 
struct or establish any such factory, he is bound to 
get the permission of the council to do so. That per¬ 
mission is given solely for the construction, establish¬ 
ment or installation. S. 250 does not deal with user 
of such places but only with their inception. When 
the owner wishes to use them, and they are such as 
come within Sch. 5. Cl. (q), S. 249 becomes applicable 
and the owner must take out an annual license from 
the Chairman of the council : A, I. K. 1926 Mad. 1131 
Appr. 50 M. L. J. 384, A. I. R 1926 Mad. 5/6 = 
94 I. C. 411 ; Overruled. (Phillips, Wallace and 
Jackson, JJ.) Muthu Balu Chettiar v. Madura 
Municipality. 105 I. C. 686=39 M- L. T. 548 = 
1927 M. W. N. 835=28 Cr. L.J. 974 = 27 M L-W 239 = 

9 A. I. Cr. R- 127 = A.I R. 1927 Mad- 961 = 

53 M. L. J. 633 = 

—S. 248—Licensing power. 

■-S, 193 —Madras Local Boards Act — Effect of. 

Sect. 249 of the District Municipalities Act 
cannot be held as repealed by reason of the fact that 
1 -ocal Boards have similar power of licensing under 
S. 193 of the later Madras Local Boards Act 
(14 of 1920). (Jackson, J). Public Prosecutor y. 
Ranganayakulu Chettiar. 101 1. C. 667 = 

50 Mad. 845 = 25 M. L. W. 768 = 28 Cr. L. J. 431 = 

38 M.L.T. 373 = 8 A.I.Cr.R. 140 = 
A.I.R. 1927 Mad. 602 = 52 M. L. J. 653. 

•- Permission to construct obtained—License if 

necessary. 

The object and scope of Ss. 249 and 250 are entire¬ 
ly different. The former contemplates an annual pay¬ 
ment for the use of the machinery, while the latter, a 
payment once for all for installing it, and therefore 
permission under S. 250 does not absolve the owner of 
a rice-mill and engine from taking out licenses under 
S, 249 ; A.I.R, 1926 Mad. 576, Diss. from. A. I. R, 1924 
'A, _ f ^9. Appr. (Odgers, and Mad ha van Pair 
JJ). Muthu Balu Chetti, In re. 98 I. C. 388 = 

50 Mad. 467 = 26 M. L. W. 893 = 
1927 M.W. N. 831 = 27 Cr. L. J. 1316 = 
A.I.R. 1926 Mad. 1131 = 51 M. L. J. 490. 
The Act clearly intends to draw a distinction bet- 
ween what it describes as 14 industries 11 and " facto- 
ties, and S. 249 applies only to industries. It would 
be completely anomalous to hold that, after the Coun- 
cilhad granted permission for the erection of a 
mechanical power factory, it is open to the Chairman 

& im r 

« Muthu 

A. X. R. 1926 Mad. 576 = 50 M.L.J. 384 . 




MAD. DIST. MUN. ACT, (1920)—S- 303—Election 
Rules. 

—-S. 248—License—Rice. , 

“ Rice,” i. e.. paddy without husk and broken 

rice ” does not come within the meaning of the term 
” grain ” in Cl. (c) of S- 5 of the Act, and so it is not 
necessary to take out licenses for godowns in which 
rice and broken rice etc., are stored for the wholesale 
trade. (Spencer and Madhavan A air,JJ.) Munici¬ 
pal Council, Tuticorin v. Shunmuga Moopanar. 
92 1. C. 610 = 49 Mad-219 = 23 M. L. W. 31 = 

1925 M. W- N. 880 = 
A. I. R. 1926 Mad- 251 = 51 M. L. J. 62, 

—S. 25C—Grant of License. 

S. 249 applies to industries only. After permission 
to erect factory under S. 250 is granted license for its 
being worked cannot be refused. (Devadoss and 
Waller, JJd Madura Municipality v. Muthu Bali 
Chetty, 94 I. G. 411 = 27 Cr. L. J. 635 = 

1926 M. W. N. 651 = 

A I R. 1926 Mad. 576 = 50 M. L. J. 384. 
—S- 25C—Scope of. 

S. 250 only applies where a person intends for the 
first time to construct or establish any factory, work¬ 
shop or work place in which it is proposed to employ 
steam-power, water-power or other mechanical power 
or electric power. But, it does not apply to a case 
where the machinery has not been interfered with 
and only the shed in which the machinery was kept 
has been altered by changing the original room into 
a new room of brick and mortar. (Krishnan, J.) 
Satyanarayana v. Emperor. 72 I. C. 613 = 

£4 Cr. L. J- 453 = 17 M. L. W. 249 = 

A. I. R. 1923 Mad. 375. 

j—S- 30£—Election. 

The Election Court can reject votes but it cannot 
also add votes. (Jackson, /.mRamakristna Redui v. 
Nooney Panakalu. 110 I. C. 342 = 

A. I. R. 1928 Mad. 1129. 

*- Rule 12— Municipal Election Pules. 

Under R. 1.2 the Judge has a discretion either to 
order a fresh election or to declare some other party 
to the petition duly elected. The latter course is ap¬ 
propriate only when the inquiry has been confined to 
mere technical questions about the admissibility of 
certain votes. But when there arc charges and 
counter-charges of corruption, it would be unwise to 
declare some other party elected and a fresh election 
hould^be ordered. (Jackson. J .) RaMaKRISXNa. 
Keddi v. Nooney Panakalu. 110 I. C. 342 = 

e A. I. R. 1928 Mad. 1129. 

S. 30c. Election Rules—Election Petition. 

- Amendment of Charge . 

1 he tribunal should be guided wherever possible in 
its procedure by the provisions of the Civil P. C., and 
it is obvious that it would be a great hampering to 
t ie course of justice, if in a proper case with proper 
safeguards, the learned Judge were not allowed to 
en ertain an amendment in accordance with the 
evidence. ? Contts-Trotter, C. J., Phillips and 

f JJ - } Apfawvami V. Ethi- 

J y } 91 \ C 450 = A. I. R. 1926 Mad. 1043. 

Vague Objeettons. 

elecUmi^T,' 5, ob i ec f‘°'w raised lo an 

obiectionLnnn 11 . t* 1 10Ut .^ v ‘ n g :u '> particulars the 

P/ /h r ,^ be S ° ne " U °- rotter, C.J. 

i lumps and hitmaraswami Sastri II) Apr\- 

SWAMl V. EtHIRMOT 1* * dJ'f .VI l A 

i-AniK.\jLnL. qa » « aro = 

-s. 30:—Election » , A I - R - 1526 Mad. 1043. 
nation Paper. " U 6S Sl ^ natu fa on Nomi- 

signature on'the'itran naf ^ rUles re< l l,ire that the 
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MAD. DIST. MUN. ACT, (1920) S* 30S—Election 
Rules 

(Olivers, J.) Dor a swa mi Nadar v. Joseph L. 
Mother. 92 1. C. 119 = 1926 M. W. N. 572 = 

24 M. L. W. 208 = A. I. R. 1926 Mad. 319. 
—S. 303—Election Rules—Recount. 

Where a miscount is alleged by the petitioner and 
his application is supported by a verified petition, and 
the Court is satisfied tdat there is a reasonable ground 
tor the petitioner’s belief that there has been a mis¬ 
count, the Court has jurisdiction to grant a recount : 
The Stepney Case, 4 O’ M. & H. 34 and (1927) M. W. 
N. 842 (Pj 1-.). Ref. (Qnrgenven\ J.) Lakshuman- 
ayva v. Rajam Ayyar. 30 M. L. W. 943 = 

A. I. R. 1933 Mad. 195 = 58 M. L. J. 118. 

■—S. 3G£—Election Rules—R- 1—Scope- 

The scope of R. 1 must be limited to cases where a 
poll has been held. (Jackson, J.) N. Siunivasa- 
chariar ti. Venkatarama Aiyar. 85 I. C. 218 = 
A. I. R. 1925 Mad. 376 = 47 M- L. J. 762. 

—S. 30?—Election Rules, R. 4—Scope. 

Rule 4 a 1 so covers cases where originally there are 
only two candidates. (Jackson, j7) R, S. Naidu v. 
Ramier. 97 I. C. 450 = 1926 M. W. N. 561 = 

24 M. L. W. 863 = 
A. I. R. 1926 Mad. 947 = 51 M. L J. 701. 
—S. 303—Election Rules, R. 6-—Election List. I 

■ - Ad judication by chairman—Waiver of 

ob jeefion. 

Where the chairman of a Revising Board has a 
personal interest and bias in the result of a person’s 
name being included in the electoral roll, the chair¬ 
man js disqualified from adjudicating upon the claim 
of that person; but that person, aware of the objection 
of interest, cannot take the chance of a decision in his 
favour and afterwards raise the objection. Wale- 
field v. West Hiding Ry. Co., 6 B, & S, 794, Rel. on.; 
Frame United Breweries Co. v. Bath Justices 1926) 
A. C. 586 and Rex v. Howard, (1902 ) 2 K. B. 363, Ref. 

(Venkata subha Rao and Madhavan Hair, JJ. 
Municipal Council, Srirangam v. Anantha j 
Subramani a Ayyar. 30 M. L. W. 851 = 

A- 1. R- 1930 Mad- 258. 

■ - Decision of revising board—Difference in 

ofin ion—Procedu re, 

A final decision ought not to be pronounced in a 
case in which the members of the Revising Board 
differ until by conference and discussion of the points 
in difference they have endeavoured to arrive at a 
unanimous judgment: 6 All. 468, Rel. on. (Ven- 
katasubba Rao and Madhavan Hair, JJ.) Municipal 
Council, Srirangam v. Anantha Subramanja 
Ayyar. 30 M.L.W. 851 = A.I.R. 1930 Mad. 258. 

- Objections overruled —■ Publication. 

A schedule of valid nominations was prepared by 
the Commissioner before the date originally fixed for 
election. Objections were taken to this list, but they 
were not upheld and consequently the list of valid 
nominations remained the same as originally framed. 
This list was published as prescribed by the rules and 
was available for the election which was ordered to 
be held on a subsequent date. It was held that the 
provisions of R. 6 were satisfied. ( Phillips , Ramc- 
sam and Wallace, j J.) Commissioner, Madras 
Corporation v. Ekambara Naicker. 

106 I.C. 144*= 39 M. L. T. 367 = 26 M. L. W. 569 = 

A,I.R 1927 Mad. 980 = 53 M.L.J. 603. 

- Flection petition—Duty of Court. 

Court dealing with election petition must confine 
itself to the matters raised in the petition. ( Jackson, J.) 

R. S. Naidu v. Ramier. 97 1. C. 450 = 

1926 M-W.N. 561=24 M.L.W. 863 = 
A.I.R. 1926 Mad- 947 «31 M.L.J. 701. 


f MAD. DIST. MUN. ACT, (1920) S. 303—Election 
Rules. 

—S. 303—Election Rules, R. 6, Injunction. 

| Court can’t grant an injunction restraining the 
candidate declared elected from taking his seat. 
(Jackson, J.) Venka r vsuiiBiAH Chetti ar i>. Sesha 
Aiyar. 80 I.C. 664 = 20 M.L.W. 143 = 

1924 M-W.N. 538=47 Mad. 700 = 
A.I.R, 1924 Mad. 797 = 47 M.L.J. 201. 
—S. 303— Election Rules.R. 6— Revising Board - 

•- Waiting Board — Collector's power to fill up 

vacancy in revising board. 

Where a member nominated to the Revising Board 
declined to serve and the Collector nominated another 
person not of the Waiting Board in his place, it was 
held that the nomination was valid, (Venkatasubba 
Rao and Madhavan Hair, JJ.) Municipal Council, 
Srirangam v. Anantha Subramania AyyaK. 

30 M.L.W. 851 = A.I.R. 1930 Mad. 238* 

—S. 30S—Election Rules. R- 7 (1)—Validity of 
election. 

- Pozcer of District or Sub-Judge. 

Any dispute as to the validity of election is beyond 
the jurisdiction of the Dt. or Subordinate Judge. 
(Jackson, J.) N. Srinivasachariar v. B. S, Ven¬ 
kata ram a Aiyar. 85 I.C. 218 = 

A.I.R. 1925 Mad. 376=47 M.L.J. 762. 

—S. 303—Election Rules, R. 8 (e)—Admission of 
name. 

Revising authority’s decision about admitting the 
name in the Register cannot be questioned in election 
proceedings, (Wallace and Jackson , JJ.) R, y. 
Palanisami Pjllai v. R. Srinivasarangachariar. 

85 I.C. 322 = 20 M.L-W. 851 = 
1925 M.W.N. 283 = A.I.R. 1925 Mad. 160 = 

47 M.L.J, 795. 

—S. 333, —Election Rules. R. 9. 

- Agent of candidate not allowed at polling — 

1 7 al id it y of elect iot i. 

Not allowing the candidate’s agent to be present 
before the polling officer at the time when the ignorant 
or illiterate voters asked the assistance of the polling 
officer for the purpose of marking a ballot paper does 
not vitiate the election. (Devadoss, J.) Moideen 
Pii.lai v. Umar Uduman Tharaganar. 

113 I.C, = 548 = A.I.R. 1929 Mad- 391. 

—S.303—Election Rules. R. 11. 

- Elect ion pet it ion—Val idity of object ion, 

Unless the objections raised in the election petitions 
can be brought under one or other of the 3 sub-clau¬ 
ses of Rule 11 the election petitions should be reject¬ 
ed in limine. 

Where the only point taken in the petitions to con¬ 
test a municipal election was that the candidates who 
had been declared elected had been wrongly put upon 
the electoral roll because they had hot paid their taxes 
and that one of them was not a resident within the 
Municipality. It was held that the objection to the 
election was not a valid one. {Krishnan, J.) 
JanardhaMan v. M. N. Verghess. 87 I. C. 113 = 
1925 M. W. N. 305 = A. L R. 1925 Mad. 707 = 

48 M. L J. 451. 

—S. 303—Election Rules, Rr. 11 and 32—Revision 
—C. P. C. Sect- 115. 

Where the lower Court merely on the evidence as to 
whether a certain rule had been broken held that Rule 
32 had been broken and that the election was invalid¬ 
ated, and where there was no evidence before the 
Court on which it could come to a finding that the 
result of the election had been materially affected : 
it was held that its finding that the result was affected 
was based on no evidence and contrary to R. 11, that 
it exercised its jurisdiction with material irregularity, 
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MAD. DIST. MUN. ACT, (1S20) S. 303—Election 
Rules. 

and that the High Court could interfere in revision. 
(Wallace and Madhavan JSJatr, JJ.) Palaniappa 
Chettiar v. Krishnaswami Chettiar, 

90 I. C. 368 = 22 M.L.W. 429 = 1925 M.W.N. 759 = 
A. I. R. 1925 Mad. 877 = 48 M. L. J. 696. 
—S-303-EIection Rules,R- li-Setting aside election. 

- —Revision —C. P.C., S. 115, 

The important aspect of the matter under R. 11 (c) 
is that the result of the election should have been 
materially affected by an irregularity rather than that 
there was a mere non-compliance with the provisions 
of the Act or the rules. Before setting aside an 
election, therefore, the Court must come to a finding 
on the question whether the result of the election 
would have been different had the irregularity not 
occurred. Failure of the Court to come tot his finding 
is material irregularity and therefore revisable. 
A. I. R. 1925 Mad. 877 and A.I.R. 1927 Mad. 546 Foil. 
{Curgenven, J.) Umar Uduman Tharaganar v. 
Moideen Pillai. 119 I.C. 145 = 1927 M. W. N. 838 = 

A. I. R. 1929 Mad. 257. 
—S. 303—Election Rules, Rr. 11 & 32. 

- • ■ Breach of rules—Validity of election. 

A breach of the election ruies will not in itself 
justify an Election Court holding that the e lection is 
invalid and must be set aside. It has to be further 
proved that the breach of the rules materially affect¬ 
ed the result of the election. (Wallace and Madhavan 
Nair, JJ.) Palaniappa Chettiar v. Krishnaswami 
Chettiar. 90 I. C. 368=22 M. L. W. 429 = 

1925 M. W. N. 759 = A. I. R. 1925 Mad. 877 = 

48 M. L. J. 696. 

—S. 303—Election Rules, R- 12, 

, - Ballot paper—Validity of—Finality of judges 

order—Voting by ballot—Ballot paper whether valid, 
is purely question of fact — Judge's order is final. 

Where the question was whether a ballot paper 
which contained a cross in Col. 2 instead of in three, 
of the voting paper, was valid. It was held that it was 
purely a question of fact and according to R. 12 of 
the Rules for decision of disputes, the Judge’s order 
on it is final. (1927) M. W. N. 842, Ref. ( Jackson , J). 
Mallikharjuna Rao v. Venkatarao Naidu. 

121 I. C. 32 = A. 1. R. 1929 Mad- 793. 

- Fresh election or election of candidate next in 

rank. 

Where a candidate, who stands next in rank and 
who challenges an election, claims the seat and the 
disqualification under which the successful candidate 
is ultimately found to labour was not known to all or 
any of the voters who cast their votes for him, a 
second election must be ordered and the candidate 
who stood next in rank cannot be declared elected. 
Hobbs v. Morey, (1904) 1 K. B. 74 Foil. (Coutts- 
Trotter, C.J. Phillips and Kumaraswami Sastri.JJ. 
Gopala Ayyangar v. Mahomed Ibrahim Rowtmer 
90 I. C. 759 = 1925 M. W. N. 824 = 48 Mad. 509= . 
22 M. L. W. 320 = 1925 M. W N- 783= 
A. I. R. 1925 Mad. 1119 = 49 M. L. J. 606. 
—S- 303—Election Rules, Rr. 14,15 and 27. 

• . I n t e rpretat ion. 

Where the District Judge arrived at the finding that 
the result of the election had been materially affected 
by the improper rejection of some ballot-papers which, 
if accepted, would have left each of the contesting 
candidates with equal votes upon interpreting Rr. 14, 
15 and 27, it was held that the District Judge was 
within his jurisdiction to interpret the rules as he did 
and his so doing was neither illegal nor materially 
irregular. (Reilly, J.) Koppula Subbiah v. Tham* 
man a Manikyam. 1061.0.398 = 

39 M L.T. 654=A.I.R. 1928 Mad. 199- 


mad. DIST. MUN. ACT, (1920), S. 303—Election 
Rules. 

—S- 303—Election Rules, Rr. 14 (1) and 17 (1). 

- Initials. 

The placing by the polling officer of his initials on 
the face of the ballot papers does not per sc contra¬ 
vene R. 14 (1) and does not by itself invalidate the 
votes. The serial number printed on the ballot paper is 
not a mark by which the voter may be identified within 
the meaning of R. 17 (1); nor does the fact that the 
serial number appearing in the counterfoil of the 
ballot papers was printed not only on the back of the 
ballot paper itself but also on its face. The placing of 
such initials does not in any way facilitate the identi¬ 
fication of particular voter and consequently, the 
provisions of R. IT 1) are not thereby infringed. 
Phillips and Odgers, JJ.) ViSVANATttA Pillai v. 
Periaswamy Pillai. 80 I.C. 573 = 34 M.L-T. 207 = 

19 M.L.W. 636 = 1924 M.W.N. 631 = 
A.I.R. 1924 Mad. 766 = 46 M.LJ. 431. 

— S. 303—Election Rules. R. 14 (1)—Vote. 

- Municipal Election Rttles * Madras —Absence 

of polling o fficer's initials—Vote if invalid, 

A vote is not invalid and should not be rejected on 
the sole ground that it does not bear the polling 
officer s initials even though it is proved that in all 
other respects it is a properly recorded vote by a duly 
qualified voter. Rule 14, C 1, 11 ) is not a mandatory 
rule the infringement of which will render the vote 
necessarily invalid. The rule is evidently intended to 
identify the ballot paper as one given out by the 
polling officer. If the paper can be so identified by 
other evidence the absence of the initials may be dis¬ 
regarded. (Krishnan, J.) Kanniappa Mudauar v. 

B. Chinnaswami Chettiar. 73 I. C. 540= 

18 M. L. W. 160 = 33 M. L. T. 37 = 
1923 M. W. N. 447 = A. I. R. 1924 Mad. 38 = 

45 M. L. J. 329, 

— S. 303—Election Rules, R. 15—Revision. 

- Polling Officers marking papers secretly 

without allowing candidates to sec marks —C, P. 

C. 6'., 115. 

Where a Court held that the marking of the ballot 
papers by the polling officers secretly and without 
allowing the candidates or their agents to see how the 
marks were made was in contravention of R. 15 of the 
Rules for the conduct of elections it did not act with 
material irregularity in the exercise of its jurisdiction, 
nor assumed jurisdiction which it did not possess, and 
so its order was not revisable : C. R. P. No. 541 of 
1923, Foil, A, I. R. 1927 Mad. 1000, not foil. 
A.I.R, 1924 Mad. 561 (F.B.). Re!, on. (Curgenven, /.) 
Umar Uduman Tharaganar v. Moideen Pillai 
Sahib. 119 I. C. 145=1927 M. W. N. 838 = 

A. I. R. 1929 Mad. 257. 

—S. 303—Election Rules. R- 15—Violation of- 

There is no provision in the rules insisting on the 
absence of the candidates or their agents from the 
place where the ballot paper is marked by the polling 
officer in the case of an illiterate voter and therefore 
the marking in their presence cannot be said to be a 
violation of any of the rules, (Phillips, J.) Chan- 
drayudu v. Pedda Rangappa. 106 I.C. 129= 

76 M.L.W. 533=39 M.L.T. 456= 
A.I.R. 1927 Mad. 1000 = 53 M.L.J. 655. 

—S. 303—Election Rules, R. 17 (1)— 

-- Serial number and voter's number on back 

of ballot paper—Validity of election . 

Putting not only the serial number on the back of 
ballot paper but also the voter’s own number on the 
electoral roll, renders election invalid; the effect ot 
the election being declared void is that a fresh election 
should be held and not that the retiring councillor 
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MAD. DIST. MUN. ACT, (1920) S. 303—Election 
Rules. 

should be deemed to have been re-elected. Rule 17 
(1) of the Election Rules does not require that the - 
identification shall be made but merely that there is a 
possibility of such identification by reason of the mark. 

S. 9 (1) ot Madras Act V of 1920 is not meant to 
apply to cases where an election has been held and is 
subsequently declared void. (Phillips ami Odgers, 
Jf .) Sethurama Mudaliar v. Mangala Goundar. i 
80 I.C. 401 = 34 .M.L.T. 204 = 19 M.L.W. 632 = 
A.l.R. 1924 Mad. 764 = 46 M. L. J. 434. 

—S. 303—Election Rules. 

•- Inspection of Ballot Papers. 

The power of ordering inspection of • the ballot | 
papers should be exercised by the Election Court with 
the greatest circumspection. If it is necessary to 
find ballot papers, the search must be conducted by 
the Judge himself or by the subordinates in whose 
impartiality he has complete confidence. I'he parties 
themselves should never have access to the general 
contents of the ballot box. "his irregularity does not, 
however, necessarily vitiate the inquiry. (Jackson, J.) 
Ramakrishna Reddi v. Nooney Parakalu. 

110 I. c. 342 = A. I. R. 1928 Mad. 1129. 

-- Interpretation—Finality of decision of 

Local Government. 

Rule 31 makes the decision of the Local Govern¬ 
ment final if questions arise as to the interpretation of 
the rules regarding the conduct of elections formulated 
by the Government under the District Municipalities j 
Act, and therefore where the question raised does not 
relate to the interpretation of any of the rules framed 
by the Government but relates to the application 
of a specific provision of the Act, jurisdiction of the 
Civil Court is not ousted. The Government by cons¬ 
tituting itself the final tribunal in interpreting the rules 
made by it cannot, though the rules form part of the 
Act, reserve to itself the exclusive right to interpret 
the specific provisions of the Act, thus ousting 
the jurisdiction of the Civil Courts: A. I. R. 1923 
Mad. 475. Dist. (Madhavan Fair and Curgenven, 
tj.) Ayyathorai Mudaliar v. Mangala Goundar, 
1U5 1- C. 364=26 M. L. W. 460 = 1927 M. W. N. 166 = 

A. I. R. 1927 Mad. 971=53 M. L. J. 375. 

■ Interpretation. 

It is quite a plausible and reasonable interpretation 
of R. 32 that it applies when there is no chairman in 
charge, i. e. when there is an appointed chairman but 
he is temporarily absent. ( Wallace and Madhavan 
Fair, //.) Palaniapfa Chittiar v. Krishnaswami 
Chettiak. 90 I C. 368 = 22 M.L.W. 429 = 

1925 M.W.N. 759 = A.l.R. 1925 Mad. 877 = 

48 M.L.J. 696. 
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—S. 317 —Essentials of. . 

- Disobedience of prohibition to completion. 

The offence defined in S. 317 (c) is of quite a 
different character from that in S. 317 (a) and that the 
essence of it is that after reconstruction has been 
commenced an order is passed to prohibit its carrying 
on or completion except upon certain terms and that 
that order is disobeyed. (Curgenven, J.) Venkat Siva- 
yya v. Emperor. 100 I C. 375=25 M.L.W. 475 — 

38 M.L.T. 118 = 28 Cr. L.J. 295 = 
7 A. I. Cr« R* 445 = A.l.R* 1927 Mad* 442. 
—S- 321 License—Cancellation of. 

—- Grounds, 

The Municipality can cancel the license under 
S. 321 (5) only for contravention of any of its terms 
and it is not open to it to cancel the license for any 
reason that it thinks proper. (Devadoss, J.) Chidam¬ 
baram Municipality v. Thirunarayana. 

110 I.C. 454 = 51 Mad. 876=10 A-I. Cr. R 406 = 

1 M. Cr. C. 129 = 29 Cr- LJ, 710 = 

D.P.—Voi.IV 3 


MAD. DIST. MUN. ACT, (1920) S. 347—Notice. 

28 M. L. W, 218 = 1928 M-W.N* 379 = 
A-I.R. 1928£Mnd. 847=55 M.L.J. 566. 
—S. 321—Structures. 

--— Pei' mission to contract obtained—License if 

necessary . . . ■ , ’ 

When a person wants to put up roof, verandah or 
pandal or wall of a building of grass, leaves ot* mats or 
other inflammable materials he has to obta i the 
permission of the Chairman, and if lie does not obtain 
the permission of the Chairman, he is liable to penalty 
under S. 313. But after he has once obtained per¬ 
mission to put up a structure of the kind mentioned 
in S. 195, he is not bound to obtain a license from 
year to year : S. 321, Cl. 7, does not apply. (Deva- 
dos&ij.) Conjeevaram Municipality v. Nages- 
wara Iyer. 109 I.C. 361 = 1928 M-W.N. 291 = 

28 M.L.W. 144 = 29 Cr. L.J. 537 = 
51 Mad. 870 = 1 M. Cr. C. 209- 
A.I.R. 1928 Mad. 846=54 M.L.J. 642. 
—S. 328—Notification. 

- Improperly notified—Effect on election. 

Holding of an election by the Chairman of a Muni¬ 
cipality under notification of the Governor in Council 
under S. 43 of the Madras District Municipalities Act 
not properly notified under S. 328 of the Act does not 
give a cause of action to a voter for an injunction 
against the Municipality. ( Jackson, J.) Mahomi 1 
MEtRA v. P. Duraisami Naidu. 97 I. G. 172 = 
1926 M.W-N. 582 = A.l.R. 1926 Mad. 1147. 

—S. 338—Jurisdiction. 

- Rules—Enquiry into validity. 

It is not within the province of a Criminal ! 'ourt to 
determine whether the rules framed under the Act have 
been validly framed. The matter should be left for 
determination in Civil Court. ( Phillips , Wallace and 
Jackson, JJ). Muthu Balu Chettiar v. Madura 
Municipality. 105 I.C. 686=39 M.L.T. 548 = 

1927 M.W.N. 835 = 28 Cr.L.J. 974=27 M.L.W. 239 = 
9 AX Cr. R. 127 = A I-R. 1927 Mad- 961 = 

53 M. L. J. 633 (S.B.). 

—S. 338—License 1 —Cancellation of. 

-- Validity of order of cancellation—Inquiry 

into validity. 

Where the accused has properly obtained a license, 
the improper or illegal cancellation of it does not 
deprive him of the license, the terms of which he has 
not in any way violated. The criminal Court, in trying 
the accused in such cases under S. 338, can inquire 
into the validity of an order of cancellation and, if the 
order is ultra vires, the license can be treated as not 
cancelled. ( Devadoss , J.) Chidambaram Munici¬ 
pality v. Thirunarayana. 110 I. C. 454 = 

51 Mad. 876 = 28 M.L.W. 218 = 1928 M.W.N. 379 = 

10 A. I. Cr. R. 406 = 1 M.Cr. C. 129 = 
i 29 Cr. L. J. 710 = A. I. R. 1928 Mad. 847 = 

55 M. L. J. 566. 

—S. 338—Scope. 

- Commission agent. 

A commission agent, who is not merely an auc¬ 
tioneer or crier, selling grain wholesale on account of 
his customers f or commission is also required to take 
out license. (Krishndn, J). Public Prosecutor 
V. Kalia Perumal. a3 I.C. 701=49 Mad- 432 = 

23 M L-W. 642 = 27 Cr- r L.J. 477 = 
A.l.R. 1926 Mad. 722 = 50 M.L.J. 634. 

—-S. 347—Notice 

- Time for prosecution. 

Where no steps have been taken to enforce the first 
requisition issued by the Chairman under Ss. 146 and 
149, a Chairman is entitled to make a second and to 
institute a prosecution for failure to comply with it; 
and a prosecution launched within three mouths of 
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MAD. DIST. MUN. ACT,,(1920) S. 350—Scope. 

second notice but beyond three months of the first is 
not barred: Jackson, J., in Cr. R. C. No. 164 of 1925 
(Madras) Foil : A. I. R. 1925 Mad. 1067, Not Foil! 
(Devadoss and TJ alley, JJ.) Ramghandra Chhtty, 
In re. 96 I. C. 500 = 49 Mad. 880 = 27 Cr- L. J. 948 = 

A. 1- R. 1926 Mad. 763 = 50 M. L. J. 557. 
—S- 350—Scope- 

* - Illegal Collection of tax and Company—Suit 

recove ry — Applicability of Sec. 350. 

A suit by a company to recover money wrongly 
collected from it by a municipality as tax, is not one 
for ‘damages or compensation” but is an equitable 
action for money had and received, and, as such, the 
provisions of S. 350 either as regards the necessity 
lor notice or the limitation of six months do not apply 
to it: A. I. R. 1918 P. C. 241, Foil. English Case Law 
discussed). \ Coutts-Trotter,C. J. and Madhavan Hair, 
J.) Municipal Council, Dindigal v. Bombay Co., 
Ltd. 120 I. C. 867=52 Mad. 207 = 29 M. L. W. 525 = 
1929 M. W. N. 225 = A. I. R. 1929 Mad. 409 = 

56 M. L. J. 525. 

- Suit for return of tax—Applicability of Sec. 

350. 

A suit for the return of the company’s tax alleged 
to have been paid where the company was not liable 
to pay it is neither a claim for damages nor one for 
compensation. (Beasley, J.) Bombay Co, Ltd. v. 
Municipal Council, Dindigal. IQS I. C. 216 = 

27 M. L. W. 243 = A. I. R. 1929 Mad. 146. 
—S 352—Rejection of nomination paper— 

• - Remedy of candidate. 

The genera! right of being nominated to stand as a 
candidate for Municipal Election is a legal character. 
This legal character is itseb the creation of a specific 
statute, the District Municipalities Act (V of 1920), 
and it is settled law that where a statute itself sets up 
a proper tribunal for trying cases of the infringement 
of the right to such a legal character and that tribu¬ 
nal has functioned judicially, the Civil Court will have 
no jurisdiction. The Local Government is the final 
arbiter for deciding what the rules mean, and the 
Civil Court cannot ordinarily be asked to decide 
whether the Local Government’s interpretation of its 
own rules is right or wrong. But where the proper 
tribunal has declined jurisdiction and the aggrieved 
party is thus bereft of his statutory and constitutional 
remedy, it is the province of the Civil Court as a 
Court of Equity to fill the vacuum created and to exer¬ 
cise the jurisdiction which the proper tribunal has 
failed to exercise. It cannot be admitted that the 
order of the Chairman in the matter of interpretation 
of the rules is absolutely final. The correct principle 
is that when a duly constituted tribunal has refused 
to try the question of the right of a party to the , legal 
character of one entitled to be nominated to stand as 
candidate for an election, and there is no other 
remedy available, the ordinary Civil Court has juris¬ 
diction to entertain a suit for that relief and the right 
to grant a proper temporary injunction retaining 
matters in status quo ante until the suit is tried. 
Where the election has taken place, the remedy of 
the candidate whose nomination paper had been 
wrongly rejected by the Chairman is to file election 
petition to Sub-Judge or District Judge blit not a 
civil suit nor can he restrain the elected candidate 
from doing his duties as a Commissioner. Case-law 
discussed) (Schwabe, C.J., and Wallace, J.) Sar- 
vothama Rao v. Chairman, M. C., Saidapet. 

73 I. C. 619 = 47 Mad. 585=17 M.L.W. 431 = 
32 M.L.T. 178 = 1923 M.W-N. 266 = 

A I R- 1923 Mad-475=45 M.L.J. 23 = 
—S. 354—Assessment— 

•- Failure to serve not ice of enhancement—Right 


MAD. DIST. MUN. ACT, (1920) S- 354—Scope, 

to recover excess. 

Where the provisions of the Act have not been 
complied with, namely, service of notice upon the 
assessee of the enhanced assessment, a suit would lie 
to recover the excess tax collected. (Devadoss, J.) 
Md. Shamsuddin Alim v. Tiruvalur Municipality. 

106 IX- 529 = A.I.R. 1928 Mad. 348. 

j -— Suit against Council. 

The sub-section is intended to provide real protec¬ 
tion to the Chairman and the council and its effect is 
that, when they have proceeded in the matter of 
assessment in accordance with the Act, no suit will lie 
against them even if their actual decision is wrong, 
(Reilly, J.) Lakshmanan Chetty v. Municipality! 
Trichi no poly. 106 I. C. 659 = 

A I.R. 1928 Mad.208. 

- Unauthorised charges—Duty of Council. 

A Municipal Council cannot impose charges not 
under the authority of the Act, and then, when a suit 
is filed for their recovery, allot the money thus un¬ 
lawfully obtained to some demand alleged to be under 
the authority of the Act and plead that no suit lies. 
Large powers are conferred upon these local bodies 
upon the strict understanding that they observe the 
conditions of the statute to which they owe their 
origin, and to allow them levy taxes upon private 
persons without such strict compliance would be a 
grave scandal. At any rate the Courts have no power 
to relieve local bodies from the statutory obligations 
imposed upon them. 

A Municipality levied a certain sum of money as 
profession tax which was paid under protest and an 
appeal was preferred to the Council on the ground 
that the Company had been exempted from payment 
of profession tax by a decree of Court. Failing to get 
any reply, the Company after giving the usual notice 
of suit under the District Municipalities Act filed a 
suit for refund of the amount paid; it was held that 
the suit was maintainable. (Jackson, J.) Krishna 
Jute and Cotton Mills Co. Ltd., v. Municipal 
Council, Vizayanagram. 91 IX. 297 = 

22 M.L.W. 619-A I R. 1926 Mad. 152 = 
—S 354—Bar to suit— 49 M.L.J. 542. 

- *Compliunce to Act. 

Under S. 354 (2) a suit against a municipality to 
recover money is only barred, it the provisions of the 
Act have been in substance and effect complied with. 
(Madhavan A lair and Curgenven, JJ.) MUNICIPAL 
Council, Cuddalore v. Krishna. 105 I.C, 147** 
50 Mad. 987-26 M.L.W. 439 = 39 M.L.T. 487 = 
1927 M-W N. 922 = A I R. 1927 Mad. 968 = 

54 M.L.J- 147. 


S. 354—Illegal levy. 

■Payment under protest . 


Where a person carrying on moneylending busine^ 
Hyderabad and spending his vacation at S, was 
larged professional tax for carrying on the business 
ithin S Municipality and it was not proved that lie 
sided within the S Municipal limits for 60 days: it 
as held that his suit to recover the tax paid under 
otest was incompetent in view of S. 354 (2) and t 
: h M Cl. 28; 19 Mad. 10, Foil. (Viswanatha 
istri, J). Krishnamachariar y. Municipal Cocn* 
L . SRIRANGAM- 24 lf B Z 

A. I. R. 1926 Mad. 448 = 50 M. L. J- 77. 

S. 354—Scope. 

Right to levy tax. 


Where a Municipality levies a tax upon a person 
io is not liable to pay it, such an act is not m com- 
ance either in substance or in effect with the pr 
;ions of the Act : 24 Mad. 205 and 27 Mad. 547, Fol 
>aslev. h) Bombay Co, Ltd. v. Municipal Coln 
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MAD. DIST. MUN. ACT,*(1920) S. 362-Applicability. 
cil, DindigUl. 108 I. C. 216 = 27 M. L. W. 243 = 

_ A. I, R. 1929 Mad. 146. 

—S. 362—Applicability of. 

■ - Limitation. 

Section 362 does not govern encroachment on street 
—Three months’ rule of limitation applies to both 
Sections 362 and 180. {krishnan, J). Jagannadham 
Naidu t\ Ch. Rama Rao. 85 I. C. 646 = 

20 M. L. W. 834= 26 Cr. L. J. 550 = 
A. I. R. 1925 Mad. 186 = 47 M. L. J. 917. 
—S. 362—Other material. 

■ - —Trees on municipal land when cut . 

^ Trees which are upon land vested in the Municipal 
Council are, when cut, " other material ” within the 
meaning of S. 363. {Krishnan Pandalai, J.) Veera- 
R AG HAVA V, MUNICIPAL COUNCIL, VANIYAMBADU. 

U930) M.W.N. 684. 

■—S. 36E—Notification. 

- Validation by subsequent act. 

A notification by a Municipal Council constituted 
under the old District Municipalities Act of 1884 
directing dealers in wholesale grain to take out a 
license under S. 249 of the new Act V of 1920 and 
issued before that Act actually came into force is 
ultra vires. The notification being neither a rule, nor 
a bye-law, nor a Regulation cannot be validated under 
the proviso to S- 365 of that Act. ( Oldlicld and 
Krishnan, JJ). Sesha Prabhu v. Emperor. 

66 I. C. 429=1922 M. W. N. 79 = 31 M- L T. 314 = 
A-I.R. 1921 Mad. 713 = 42 M. L. J. 149. 
— Sch. 4,R. 7— Provisions mandatory. 

- Omission to give necessary information in 

assessment lists—Revision proceedings whether 
rendered illegal. 

R. 7 of Sch. IV is imperative in language that the 
Chairman shall enter the annual value of all lands and 
buildings determined by him and the tax payable 
thereon in assessment books to be kept for the purpose 
of the Municipal Office. 'The omission to give the 
necessary information to the assessees in the assess¬ 
ment lists prepared by the committee is by itself 
sufficient to render the revision proceedings illegal 
(1921) I. K. B. 277 and 52 M. 779 relied on. ' {Madha¬ 
van Nair, J.) Vasudeva Rao v. Municipal 
Council, Anantapur. (1930) M.W.N. 821. 

—Sch. 4, R. 8—Quinquennial revision. 

■ - Procedure prescribed not adopted—Validity 

of revised assessment—Municipal Account Code 
Art. 70. 

Held that assuming that the Chairman of the 
Municipality has the power to delegate the work of 
revision of the assessment lists in the case, in the 
absence of his statement in writing of the amount of 
assessment as revised and his certificate of its correct¬ 
ness, cannot be said to be revised within the meaning 
of R 8, Sch. 4 as the procedure prescribed in Art. 70 
of the Municipal Account Code had not been com¬ 
plied with. Such an omission cannot be brushed aside 
as a mere irregularity. {Madhavan Nair, J.) Vasu¬ 
deva Rao v . Municipal Council, Anantapur. 

1930 M.W.N. 821. 

—Sch. 4, R. S'—Omission to fix date f or objec¬ 
tions— 

*- Illegality or irregularity, 

R. 9 of Sch. J V makes it obligatory on the Chair¬ 
man to notify a specified date for hearing objections, 
if any, to the revised assessment. It is doubtful how¬ 
ever if the omission to mention the specific date for 
hearing the objection is such a vital defect as will 
vitiate the entire -proceedings relating to the revision 
assessment. {Madhavan Nair, J .) Vasudeva Rao 
v. The Municipal Council, Anantapur. 

(1930) M.W.N* 821. 


MAD. DIST. MUN. ACT. (1929) Sch. 4 , para. 31- 
Distraint warrant. 

—Sch. 4, Para 15—Assessment. 

- Amendment of-—Retrospective operation. 

The amendment of an assessment can be made al 
any time witlun three years so as to operate retros¬ 
pectively. {Ramesam and Jackson, JJ). Municipal 
Council, Kumbakonam. v. South Indian Ry. Co. 
121 I. C. 854=52 Mad. 792=30 M. L. W, 271 = 
A. I. R. 1929 Mad. 849 = 57 M. L. J. 251, 
—Sch. 4, Para 16—Scope. 

•- Option to be assessed. 

The assessee has the option of being assessed under 
the section or under the proviso. {Madhavan Nair 
and Phillips, JJ.) Berhampoke Council v. The 
Oriental Govt. Security Life Assurance Co. 

L T?- A. I. R. 1926 Mad- 944. 

Sch 4, Para IS—Interpretation. 

--—“ Principal 

The natural construction of the word '.‘principal ” 
is that it qualifies both “ office ” and “place of employ* 
ment. [Phillips and Madhavan Nair,Jj\. Muni¬ 
cipal Council, Mangalore v. Parry & Co. 

98 I.C. 513 = 1926 M. W. N. 822 = 
A. I. R. 1926 Mad. 1187 = 52 M. L. J. 360. 
—Sell. 4, Para 26-—Scope. 

-- Power to levy. 

Rule 28, Sch. 4 has reference to an assessment or 
demand which the municipality was empowered by 
the Act to make. ( Madhavan Nair and Curgenven, 
JJ.) Municipal Council, Cuddalore v. Krishna. 
105 I. C. 147 = 50 Mad. 987 = 26 M. L. W. 439 = 
39 M. L. T. 487 = 1927 M. W. N. 922 = 

A. I. R. 1927 Mad. 968 = 54 M. L. J . 147. 
Sch. 4, Para 30—Distraint warrant.^ 

- Signature by fasti mile— Validity of. 

Where an officer leaves a facsimile stamp of hia 
signature behind him, which the peons continue to 
use, a warrant issued stamped by such facsimile is 
quite irregular and invalid. ( Jackson , J.) D. Madar 
Sahib v. Emperor. 1930 Cr. C. 335= 

31 M. L. W. 205 = 1930 M. W N- 172 = 

3 M. Cr. C. 30 = 31 Cr. L. J. 639 = 

A. I. R. 1930 Mad, 430=58 M.L.J. 193. 

—Sch. 4, Para 30—Warrant. 

*- Signature of Chairman-General Clauses Act 

3(28), Warrant most be issued under sign. 

Under the District Municipalities Act a warrant 
must bear the signature of the Chairman. Signature 
must be taken in its accepted sense of sign manual. 

T. lie fact that in S. 4 (20), C. P. Code sign is used as 
including stamp has no bearing on the Madras 
District Municipalities Act. But jf the Chairman 
happens to be illiterate, under S. 3 (29). Madras 
General Clauses Act, he may affix his mark. {Jack* 
son,J). D. Madar Sahib v. Emperor. 

1930 Cr. C. 335 = 31 M.L.W. 205 = 
1930 M.W.N. 172 = 3 M. Cr. C, 90 = 31 Cr. L. J. 639 = 

A.I.R. 1930 Mad. 430 = 58 M.L.J. 193, 

—Sch. 4, Para 31—Distraint warrant* 

- Right to take the front door—Penal Code Sec , 

332. 

A distrainer having a warrant has no right to take 
the front door of a house, and if he threatens to do 
so, such a proceeding renders the house unsafe calling 
for immediate defence of private property. Further 
if the accused resists such attempts lie cannot be 
said to have exceeded his right of self-defence and any 
conviction under Penal Code, S. 332, is liable to be 
set aside : 13 Mad. 518, Foil. {Jackson. J.) D. Madar 
Sahib t>. Emperor, 1930 Cr. C- 335 « 

31 M.L.W. 203 = 1930 M.W-N. 172 = 3 M. Cr .C. 90 = 

31 Cr. L. J. 639 =A. I. R. 1930 Mad. 430 = 

88 M. L. J. 193 
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DECENNIAL DIGEST, 1921—1930. 


MAD, DIST. MUN.-ACT, (1920) Sch. 4, para 61,—- 
Certiorari writ- 

—Sch. 4, Para 61—Certiorari writ. 

The remedy by way of an issue of a writ of 
certiorari is not open to aggrieved persons under the 
District Municipalities Act. (Odgers and Madhavan 
Nair, JJ.) Md. Raza Saheb v. Sadasiva Row. 

92 I. C. 918 = 49 Mad. 49 = 1926 M. W. N-467 = 

A. I. R. 1926 Mad. 297. 

—Sch. 5-—Scope. 

- C ommission agent J —License. 

A commission agent who is not merely an auctioneer 
or crier, selling grain wholesale on account of bis 
customers for commission is also required to take out 
license. ( Krishnan.J ) Public Prosecutor v. 

Kalia Perumal Naicker. 93 I.C. 701 = 

49 Mad. 432 = 23 M. L. W. 642 = 27 Cr- L. J. 477 = 
A. I. R. 1926 Mad. 722 = 50 M. L. J. 654. 
—Sch. 5, Cl- (q)—Interpretation. 

- 'Handloom.' 

Handlooms which are worked without steam power 
or electric power, but only with the hand cannot be 
called machinery within the meaning of Cl. (q). 
(Devadoss, J.) Cannanore Municipal Council, 
v. Anandan. 108 I. C. 740 = 51 Mad. 601 = 

27 M.L.W.728 = A.I-R-1928 Mad. 683 = 54 M-LJ. 454. 

- 'Dangerous to human life or health’ 

(Quaere). Whether the words "which is likely to be 
dangerous to human life or health” in Cl. (q), govern 
the words " any fuel or machinery.” ( Phillips, 
Wallace and Jackson, JJ.) Muthu Balu Chettiar 
v. Madura Municipality. 105 I. C. 686= 

27 M.L.W. 239 = 39 M-L-T. 548 = 1927 M.W-N. 835 = 

28 Cr. L. J. 974 = 9 A. I. Cr. R. 127 = 
A. I. R. 1927 Mad. 961=53 M. L. J. 633 (S. B.) 

- 'Dangerous to human life.' 

The expression "machinery likely to be dangerous 
to human life” in Sch. 5 (q) is not confined to machi¬ 
nery dangerous to the outside public as human life 
means the life of any person whether he be within or 
without the premises of the factory. {Jackson, J .) 

Public Prosecutor v. Ranganayakulu Chettiar. 
101 IX. 667 = 28 Cr.LJ. 491=38 M.L-T. 373 = 
8 A. I. Cr. R. 140 = 50 Mad 843 = 25 M.L.W. 768 = 
A. I. R- 1927 Mad- 602 = 52 M.L.J. 653. 


mao. EST. LAND ACT, (1908)-Intention. 

suo.H cases the punishment is excessive and the 
violence is unlawful. 

I he schoolmaster cannot escape liability merely on 
the ground that chastisement administered to the 
pupil has not left on the pupil's body any marks of 
violence or injury. Cases are not uncommon in this 
country of punishments of extremely grotesque 
character being indicted involving danger to life or 
limb of the pupil or resulting in a state of prostration 
on P llt of the pupil and Courts will certainly dis¬ 
countenance resort by the schoolmaster to such bar¬ 
barous and inhuman forms of correction. (Oldfield 
and Venkatasubba Rao, JJ.) P. Sankunni v. C.S. 
Venkataramani. 67 I.C. 514=45 Mad. 548 = 

15 M.L.W. 501 = 1922 M.W.N. 246 = 
31 M.L.T. 26 = A.I.R. 1922 Mad. 200 = 

42 M.L.J. 460. 

MADRAS ELECTION ENQUIRY RULES. 

—R- 1—-Jurisdiction— 

—— *!f District or Subordinate Judge having 
J it r i sdict ion '' —M can ing of. 

Rule 1 does not say that the petition can be present¬ 
ed to the District or Subordinate Judge having juris¬ 
diction over the election or over any place where any 
act included in the term " election ” is done, but 
merely to the District or Subordinate Judge “ having 
jurisdiction that means having jurisdiction over 
the place of the acts or omissions complained of: A.I. 
R. 1929 Mad. 727, Rel. on. [Reilly, J.) K. C. Kutty 
v. Vydiarakath Kunhali Haji. 

A.I.R. 1930 Mad. 832. 
MADRAS ELEMENTARY EDUCATION ACT (8 of 
1920.) 

—S. 34 —Education tax. 

———Right of landholder to recover from tenant . 

With respect to education tax leviable under S. 34, 
there is no statutory provision to enable the land¬ 
holder to collect any portion of it from the tenant. 
The landholder’s claim, therefore, to recover education 
tax from his tenants, should be based upon a contract. 
(Sundarum Chetty, J.} Nagabhushanam v Ven- 
kanna- 120 I C 371 = 53 Mad- 151 = 

30 M.L.W. 807 = A. LR. 1930 Mad. 21 = 

57 M.L.J. 726. 


—Sch- 5. Cl. (q)—Machinery. 

- Collection of Maggoms. 

A collection of maggoms is not machinery under 
Sch. 5 (q), and so a lisense is not necessary for it s 
use. {Jackson, J.) Krishnan v. Municipal 
Prosecutor, Cannanore Municipality. 

92 I.C. 873 = 23 M.L.W. 413 = 1926 M-W-N. 463 = 
27 Cr-L.J. 361 = A.I.R. 1926 Mad. 430. 
MADRAS DISTRICT MUNICIPALITIES AND 
LOCAL BOARDS AMENDMENT ACT (2 of 
1922). 

—Election of President. 


Oath . 


Election of a President by persons who had not 
taken the oath is invalid. '(Spencer and Devadoss, 
JJ.) RajaHBHADAR MudaLiar v. ViSvanatha 
Reddi. 75 I.C. 620 = A I-R. 1924 fad. 515 = 

45 M.L.J. 543. 

MADRAS EDUCATIONAL RULES (1918.) 


—Corporal punishment—Principles. 

- Teacher and Pupil. 

A teacher can just like parent inflict corporal 
punishment. But, if it be administered for the 
gratification of passion or tf rage, or if it be immode¬ 
rate, and excessive in its nature or degree or if it be 
protracted beyond the child’s powers of endurance or 
with an instrument unfitted for the purpose and 
calculated to produce danger to life or limb, in all 


—S. 36—Education tax. 

- Land-cess — Distinction . 

The education tax under S. 34 should be treated as 
an addition to the land-cess and is recoverable along 
with the said land-cess as an integral part of it. That 
being so, the rule did not declare that the education 
tax was*/ pso facto land-cess or should be deemed to 
be land cess for all purposes. (Sttndaram Chetty, Jf 
Nagabushanam v. Venkanna. 120 I.C. 371 = 

53 Mad. 151 =30 M.L.W. 807 = 
A.I.R. 1930 Mad. 21 = 57 M.L.J. 726. 
MADRAS ESTATES LAND ACT (I of 1908.) 

—Inam—Applicability of Act- . 

The consideration that a person is the owner ot 
both the varams is material in determining the ap¬ 
plicability of the Estates Land Act, only where the 
land is a whole village and an enfranchised inam. 
(Ramesam, J.) Bhujanga Rao v. PeriathaMBI 
Goundan. 92 I.C. 1047=AXR. 1926 Mad. 635. 

The Act applies if the inam in question is part o 
the Pittapur Estate, apart from the question whet 
the defendant is a ryot. 45 M. 716 (F.B.) A.I. • 
1922 M. 373 Rel. '(Oldfield and RamesamJJd 
Nookayya v. Bheemanna. 73 I.C. 733= 

17 M.L.W. 712 = 1923 M.W.N. 176- 
A.I.R. 1923 Mad. 454 = 45 M.L.J. 91* 

—Intention— 

- Acquisition of occupancy right. 





















CIVIL, CRIMINAL AND REVENUE 


MAD.EST. LAND ACT, (1908) Occupancy right- 

The Madras Estates Land Act (1908) intended not 
only to confirm existing occupancy rights, but all the 
cultivating tenants in possession at the time of the 
coming into force of the Act acquired occupancy 
rights even though they did not have such rights 
before : A.I.R. 1922 P.C., 292, Ref. (Wallace and 
Madlutveit Nair, JJ.) Ramasami v. Tirupathi. - 

98 I.C. 291=24 ML.W. 460 = 
A.I.R. 1926 Mad. 1167 = 52 M.L.J. 259 = 

50 Mad. 10. 

—Occupancy right—Proof of. 

-A els amounting to. 

Where both the Kudivaram and Melvaram rights 
were granted to the Agraharamdhar along with the 
agraharam and land was subsequently let out to 
tenants who claimed occupancy rights therein, held, 
that the tenants were not occupancy tenants, under 
the Act and further that payments of cash rents for ’ 
long time by the tenants do not preclude the landlord 
from varying the terms of the rent, and that mere 
uniform payment of rent, construction of wells, exe¬ 
cution of mortgages, etc., by the tenants did not 
amount to proof of occupancy rights. (Jackson, J.) , 
P. Chenga Redl>i v . S. Venkatalaxshmi Nara- 
sayya. 20 M L.W. 549 = 35 M.L.T. 56 = 

1924 M.W.N. 761= A.I.R. 1925 Mad. 274. 
—Policy of Act 

- Notice of change in terms of holding . 

The policy of the Madras Estates Land Act would 
seem to be that ryots should know the exact terms 
and conditions on which they are holding the proper¬ 
ties for any particular fasli, and in case there should 
be any important changes in the terms of the holding 
they must have some reasonable notice of the same. 
That such is the intention is clear from the wording 
of several sections of the Act. (Anantakrishna 
Ayyar, J.) Sundakam Aiyer v. Kulathu Iyer. 

123 I.C. 351 = A.I.R. 1930 Mad. 61. 
—Presumption—Jeroyati land. 

-- Land ceasing to be service mam. 

under the Estates Land Act, the presumption is 
that all land is Jeroyati land, and once the land 
ceases to be service inam land it resumes its char¬ 
acter of ordinary jeroyati land, without any ‘formal’ 
ceremonies being gone through. (Sadasiva Iyer and 
Napier , JJ.) Sheee Vakadakaja v. Kanda Bakiki- 
vadu. 63 I- C. 8 — 44 Mad- 637 = 15 M. L. W. 150 = 
1921 M. W. N. 565 = A. I. R. 1925 Mad. 119 = 

40 M. L. J. 466. 

—S. 3—'Estate'- 

- Lands granted in 1798 

Lands granted in Inam in 1798 cannot be treated as 
part of the estate within the meaning of S. 3 merely 
because it was not proved that the rentals on them 
had been deducted from the assets of the Zamindari 
for the purpose of assessing peisheush. The fact that , 
Inam was granted prior to 1802 may raise a rebuttable 
presumption that the land so granted was excluded 
from the permanent settlement, [Ayling and Odgers, 
JJ.) Tata Varaijaliah v. Rajahvatsavaya 
Venkata. 75 I. C- 465 = 18 M. L. W- 324 = 

1923 M W. N. 732 = 

A. L R. 1924 Mad. 117. 

-- Grant of both warams subject to quit-rent — 

Grantee if landholder. 

The suit lands were originally ryoti lands situated 
within the permanently settled Zamindari of Surangi, 
which was an estate within the meaning of the Madras 
Estates Land Act; they were granted by the Zamindar 
after permanent settlement on a quit-rent, payable to 
himself, of Rs, 15 per annum. Che grant included 
both varams, it was held, that the Inamdar was a 


MADRAS EST. LAND ACT. (1903) S. 3 (2) (b)— 
Estatc- 

landholder within the meaning of the Act and that his 
tenants had occupancy rights. (Per Ayling and Coutts 
Trotter, JJ., Kumaraswamy Sastri, J, dissenting). 
(Ayling, Coutts-T rotter and Kumaraswami Sastri, 
JJ.) Gadadiiaradas, Bavaji v. Suryanarayana. 
Patnaik. 64 I. C. 317 = 44 Mad. 677 = 

14 M. L. W. 453 = 1921 M. W. N. 413 = 
A. I. R. 1921 Mad. 547 = 41 M. L. J. 97. 
—S. 3—Landholder. 

- Post settlement—Inam grant 

Where a Zamindar makes a post settlement inam 
grant oi a portion of a village with both varams on a 
permanent kattubadi. Held : The grantee is a 
landholder within the definition in section 3 (5) of the 
Madras Estates Land Act. (Schwabe, C.J., Oldfield, 
Phillips , Devadoss, and Vcnkatasubba Poo, JJ,) 
Jarugunilli Bkahmayya v. Challaghali Achi- 
RAJU. 70 I. G. 615 = 45 Mad. 716 = 

1922 M. W. N- 280 = 31 M.L.T. 91 = 
A. I. R. 1922 Mad. 373 = 43 M. L. J. 229. 
—S. 3 and 4—Mokasas 
- If part of estate. 

Where it appeared that the Mokhasas were not 
excluded from the Zamindari at the time of the Per¬ 
manent Settlement and were originally granted as 
Mokhasas, held, that they form part of an estate 
which is not within the jurisdiction of the Civil Courts. 
Even a minor Inamdar in a Mokhasa is a landholder. 
The character of Mokhasas is not changed by mere 
exchange of lands. { Spencer and Kumaraswami 
Sastry, JJ.) Lakshmi Narasimham v. Veerabadra 
78 I. C. 287 = 19 M. L. W. 671 = 1924 M. W. N. 244 = 

A. I. R. 1924 Mad. 589 

—S- 3 ( 2 ) (b)—Estate- 

- Question one of fact or law. 

Whether a village is an estate under the Madras 
Estates Land Act, is a mixed question of fact and law. 
(Wallace, J.) J HI RU MALAY APR A V. KaRUPPAYEE 

106 I. C. 505 = A. I. R. 1928 Mad. 375, 

- P roo f of 

A finding that some of the tenants have for some 
years past exercised occupancy rights is of no help, in 
proving that a village is an estate, since it is not open 
to the Court to infer retrospectively from recent 
documents that the original grant in 1775 was of the 
melwaram only: A. I. R. 1924 P. C. 65, Ref, to. 
(Wallace, J.) Thirumalayappa v. Kakuppayi 

106 I. C. 505=A. I. R. 1928 Mad. 375 
- Arya Goundan Jaghir 

Ramesam, J. —Ariya Goundan jaghir, situated in 
the Kalroyan hills is an “estate’’ within the Act. 

By Court.—The relationship of landlord and tenant 
exists between the jaghirdar and the tenants who are 
entitled to the minor produce of olavakkadu lands and 
ponalkadu lands during the time they retain that char¬ 
acter. (Pnillips and Ramesam, JJ .) Thanappa 
Chetty v. Esuf Khan. 92 I. C. 753 = 

23 M. L- W. 36 = A. I. R. 1926 Mad. 853 
- Shrotriemdar divesting himself of Kudi¬ 
varam right — Village, if estate. 

Even if at the time of suit by a shrotriemdar to 
recover arrears of rent, the shrotriemdar has only the 
melwaram right, for the purpose of jurisdiction, the 
question is whether, at the time of the grant, he had 
not the kudivaram right also. If the shrotriemdar 
was originally the kudivaramdar and the melwaram 
also was granted to him, but he divested himself of 
the kudivaram right, the village is not an “estate” 
within the meaning of S. 3 (2) (rf) and the Civil Court 
has jurisdiction to try the suit. (Spencer, J.) 
C. Subbayya u. L. Srinivasa Rao. 90 I. C. 269 ■* 
























43 


44 


DECENNIAL DIGEST, 1921—1930. 


MAD. EST. LAND ACT, (1908) S. 3 (2)(b)—Inam or 
Jaghir. 

21 M. L. W. 694 = A- l- R. 1925 Mad- 1081 = 

49 M. L. J. 126. i 

— S. 3 (2) (b)—Inam or Jaghir — Interpretation. 

- Exception to Sec. 8 —Applicability of. , 

Two villages in the District of Chingleput were 
granted bv the Nawab of Carnatic to a lady of his 
family. The villages were purchased by the Nawab 
and were then mortgaged by him and the mortgage 
was never redeemed. The mortgage was executed 
when the Nawab was still sovereign of the Carnatic. 
At first the mortgagee did not possess the kudivaram 
rights in the village, but afterwards he acquired the 
mirasidar rights and became entitled to the kudiwaram 
also in respect of the suit plots in the villages. 

Held ; that inasmuch as the original grant was to 
the lady of the family it was not a jagir within the 
meaning of Cl. (c) but was an inam within the mean¬ 
ing of Cl. (d), because the grant having been made by 
a sovereign authority must be taken to have been 
recognized by the British Government under Regn. 31 
of 1802. And so it was an estate within the 
meaning of the Act. But since the mortgagee, inam- 
dar, subsequently acquired the mirasi rights and be¬ 
came entit ed to the kudivaram in the suit plots, the 
plots would be covered by the exception to S. 8 and 
so would not be governed by the Estates Land Act 
and so a civil Court had jurisdiction to try the suit : 

40 Mad. 654, Ref. {Ramcsam and Vcnkatasubba 
Rao, JJ.) R a mating a Mi* dali v. Ramaswami 

Ayyar. 119 I. C. 577 = 29 M. L. W. 760 = 

1929 M. W. N. 239 = A. I. R. 1929 Mad. 529. 

■ — Distinction. 

In a very general sense it may be true that all 
jagirs are inams, but there is a real difference between 
the two terms as used in S. 3 (2) (c) and (d) of the 
Act. Inam implies a grant of land with remission 
partially or totally of the revenue while a jagir is a 
grant merely of the revenue. Jagir is a grant of land¬ 
ed property for life or a definite number of lives in 
lieu of pension for services, usually military, rendered 
to Government, in order that the grantee may main- I 
tain a certain dignity and state. The term is used in 
the Act in a restricted sense and means an estate in 
the nature of zamindari or paliyam or assignment of 
land revenue held on military service capable of being 
permanently settled but for some reasons, not so 
settled : A. I. R. 1926 Mad. 1167: A. I. R. 
1918 P. C. 203 ; 3 Bom. 186 : A. I. R. 1923 P, C- 217 ; 
A. I. R. 1918 P. C. 169; 36 Bom. 639 (P. C.) t Rel. on.; 
40 Mad. 664, Not Appr. (Ramcsam and Venkata- 
sttbba Rao, JJ.) Ramalinga Mudali v. Rama¬ 
swami Ayyar. 119 I. C. 577 = 29 M. L. W. 760 = 

1929 M. W. N. 239 = 
A. I. R. 1929 Mad- 529. 
—S. 3 (2) (c)—Interpretation. 

* t ■ ' Payable '—' Estate '— 1 Landholder ' — Mean¬ 

ing explained. 

Payable" means payable according to the terms 
of the contract between the parties to it. S. 3, els. (II) 
and (15) are applicable, whatever the stage or stages 
at which those terms so far as they relate to payment 
for the use of the land have to be or have been ful¬ 
filled. Whether plaintiff s inam is an estate within the 
meaning of S. 3 (2) and plaintiff is a landholder under 
S. 3 (5) depends on whether the inam was created 
before or after the Permanent Settlement in 1802. 
{Oldfield and Rantesam, JJ .) Nookayya v Bhee- 
MANNA. 73 I, C. 733 = 17 M. L. w. 712 = 

1923 M. W. N. 176 = A- I. R. 1923 Mad. 454 = 

45 M. L. J- 91. 

■ r0 ' *' Unsettled 


MAD. EST. LAND ACT, (1908) S. 3 (2) (d)—Swami- 
bhogam. 

The word “ unsettled’* in S. 3 (2) (c) governs not 
only “ palaiyam ” but it also governs “ Jagir.” 
(Wallace and Madhavan Hair, JJ.) RamAsami v. 
Tirupathi. 98 I. C. zal = 50 Mad. 10 = 

24 M. L. W. 460 = A. X. R. 1926 Mad. 1167 = 

52 M. L. J. 259. 

— S. 3 (c) (c)— Jagir. 

The ter m ** jagir” in S. 3 (2) (c) cannot be limited 
only to jagirs granted before tbe advent of the East 
India Company. {Wallace and Madhavan Nair, JJ.l 
Ramasami v. Tirupathi. 98 I. C. 291=50 Mad. 10 = 
24 M. L. W. 460 = A. I. R. 1926 Mad- 1167 = 
—Proof of. 52 M.L.J. 259. 

- Usee of word 'Jagir' in grant—Property is 

not necessarily a Jagir.' 

The mere use of the word ' Jaghir’ in a grant does 
not make the property a Jaghir. (Devaddss, J.) 
Thirupathi Goundan v. Sham anna Goundan. 

86 I. C. 182 = 21 M. L. W. 118 = 
A- I. R. 192b Mad. 477-48 M. L. J. 654. 
*—S. 3 (I) (c)— Mafooskhanpet — Jagir. 

• - Applicability of Act . 

The estate known as Mafooskhanpet being a jagir 
within the meaning of S. 3, ti e Act applies : 40 Mad. 
664, Ref. (Phillips and Pandalai, JJ .) Chokalinga 
Chetty v. Kolagiki Munigan. 122 I. C. 47 = 

A. I. R. 1930 Mad. 569. 

—S- 3 (2) (d)—Estate. 

- Grant of revtnue only—Proof of — Presttnip- 

ton—Minor inams. 

Any person asserting that the land was an 'estate’ 
has to prove that the grant vvas of the land revenue 
only to a person not owning the kudivaram, and if he 
could not establish this affirmatively he must fail. 
There is no presumption at any rate in the case of 
minor inams of less than a village in extent that there 
were occupancy ryots on the land at the time of the 
grant. The position of these inamdars is that of 
pattadars holding under Government on favourable 
terms, and the proprietary interest presumably trans¬ 
ferred to them by their grants is sufficient to throw 
the burden of proving the existence of permanent 
tenancy or occupancy rights in the first instance on 
the tenants who set up such right. The P. C. cases 
41 Mad. 1012 (P. C.) and 43 Mad. 166 (P. C.) do not 
expressly lay down a presumption that llie grants are 
of both the melvaram and kudivaram, as sucli a 
ruling was not necessary for the purpose of those 
cases, but such an initial presumption is deducibte 
from the grounds on which the judgments are based. 
(Wallis, C. J. Contts-Trotter and Ramcsam, JJ.) 
Muthu Goundan v. Perumal I yen. 63 I. C. 790= 
44 Mad. 588 = 1921 M-W.N. 263 = 13 M. L. W. 483 = 

A. I. R. 1921 Mad. 145=40 M. L. J. 429. 
—S- 3(2) (d)—Inam- 

- Applicability of act—Proof of. 

An inam, not being a darimila inam, excluded from 
the scope of the permanent settlement, and whether 
enfranchised or not, is not governed by the Act, un¬ 
less it is an inam of the whole village and the conditions 
of S. 3 (2) (d) of tlie Act are satisfied, he burden of 
proving that the inam is of the whole village and that 
the conditions of S. 3 (2) (d) are satisfied lies on the 
party who wants to oust the jurisdiction of the civil 
Court. {Ramcsam, J.) Narayana Doss v. Sankaka- 
subbiar. 91 I. C. 571 = 21 M. L- W. 692 = 

1925 M. W. N. 568 = A. I. R. 1925 Mad. 1197. 
—S- 3 (2) (d)—Swamibhogam* 

• - Meaning of. 

The term 1 Swamibhogam’ usually implies that the 
ownership in the soil vests in the person who is <?n* 
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CIVIL, CRIMINAL AND REVENUE 


MAD. EST. LAND ACT, (1908) S. 3 (2) (e)—Settle- ( 
ment Inam. 

titled to swamibhogam. (Sadasiva Aiyar and Napier, , 
JJ *) Sl'BRAMANlA Kak.U AVAM V. SlVASl'BliAMANIA 

Pillai. 62 I. c. 750 — 14 M. L. W. 40 = 

A. I. R. 1921 Mad. 233 = 41 M. L. J. 175. 
—S. 3 (2) (eh- Inam & Jagir. 

Mere loose popular description of an inam as jagir 
is not enough to settle the question whether the inam 
village constitutes a jagir within the meaning of the 
Act: A. f. R. 1926 Mad. 1167, Re!, on. {Raniesam and 
Venkata Sittiba Rao, JJ,) Ramaunga MubALiAR v. 
Ramas wami Atvar. 119 IC. 577 = 29 M-L.W. 760 = 
1929 M.W.N. = 239 = A. I. R. 1929 Mad. 529. 
—S, 3 (2) (e)—Mokhasas. 

- If estates—Jurisdiction of Civil Courts. 

Mokhasas included in computing assets of zamindari 
in which they were situated at Permanent Settlement j 
are permanent under-tenure of the zamindari and 
hence estates—Civil Courts have no jurisdiction to try 
suits by Mokasadars to eject their tenants. (Spencer 
and Odqcrs, JJ.) VEERASWAMi v. SeeTHaRAMA. 

98 I C. 65 = A.I.R. 1926 Mad. 1089 = 

51 M.L.J. 394. 

—S. 3 (2) (e) —Post-Settlement Inam. 

- Applicability of act. 

Where an inam subsequent to the settlement is 
held on a permanent under-tenure, the case falls 
under S. 3 (2) (e). (Ramcsam, J.) Bhujanga Rao v. 
Ff.rjathambi Got; no an. 92 I. C. 1047 = 

A. I. R. 1926 Mad, 635. 

— S. 3 (3)— Holding. ’* J' ‘ , . ■ 

- Suit for partition—Jurisdiction of Civil 

Court. . . • : •! 

The Madras Estates Land Act provides for the 
grant of relief by way of ejectment only in respect of 
holdings. Hence where a suit is brought in a Civil 
Court for ascertainment by division of plaintiff’s share 
of property held by himself and defendant in common 
and for ejectment of defendant from that share, the | 
suit in so far as it is for partition is cognizable by the 
Civil Court and plaintiff should be allowed to with¬ 
draw his prayer for ejectment and to sue in the Civil 
“Court. (Oldfield and Ramesam, JJ.) Rama- 

MURTHY t*. Bulliraju. 68 I.C. 907 = 

14 M.L.W. 590=A.I.R. 1921 Mad. 686 = 

41 M. L. J. 431. 

—S. 3 (4)—Improvement—What is. 

The real test of the improvement is the rise in value 
of the holding by reason of the improvement. It 
cannot be said that by having a few pits here and 
there in a field for the purpose of baling water the 
cost of digging which is not more than 8 annas the 
value of the holding has been enhanced : S. A. 571 of 
1916, Diss. from. { Devadoss and Wallace, JJ.) 
Vellayappa Chetty v . Subramaniam Chettiar. 

QQ I r RSQ “ 

50 Mad- 482 = 24 M.L.W. 803 = 

1926 M.W.N 978 = A.I.R. 1927 Mad. 137 = 

51 M.L.J. 880. 


-—*8 3 (4)—Fruit tree- 

The cocoanut palm is not a fruit tree within the 
meaning of Cl. (f) of Sub S. 4 of S. 3. (Devadoss 

and Wallace, JJ.) Vellayappa Chetty v. 

Subramaniam Chettiaii. 99 bC. 5S9 

50 Mad. 432 = 24 M.L.W. 803 = 

1926 M.W.N. 978 = A.I.R. 1927 Mad 137 = 

51 M.L.J. 880. 


—S. 3 (5)—Estate. , . 

•- Aor aha rain village Shrotriem grant. 

In a tyrant of an agraharam village, the word 
«• Qlii-otriem ” was used. The agraharamdars were 
authorized to harvest and thrash the crops and 


MAD EST. LAND ACT- (1908) S. 3 (3)—Landholder. 

appropriate the produce. There was no record of the 
actual cultivators of the land claiming permanent 
occupancy rights till about 1885 and it was clear that 

lie claims were disputed when made. It was also 

ear that in many instances of fairly recent date, the 
agraharamdars were treating the land as their own, 
mortgaging it, selling it and letting it on terms quite 
inconsistent with any one else having permanent 
occupancy rights, field, shrotriem grant may be 
either of land itse ! f or of the revenue only. But in 
this particular case, the grant was grant of both the 
Kudiwaram and Melvaram and that consequently it 
is not an estate within the Act. {Schwahe, C.J., Old¬ 
field and Ctmtts-Trofter, JJ.) P, Subkahmanva 
v. T. Seetiiayya, 70 I.C. 729 = 

16 M.L.W. 462 = 31 M.LT. 347 = 
1922 M.W.N. 614 = 46 Mad. 92 = 
A.I.R. 1923 Mad- 1 (F.B.) 

—S- 3 (5)—Landholder. 

The definition of "landholder" in S. 3 (5) is wide 
enough to include also the lessee from the owner or 
the landlord. (Anantakrishna Ayyar, J.) Sundaram 
Aiyer v. Kulathu Iyer. 123 I.C. 351 — 

A I-R. 1930 Mad. 61. 

Grantee of both varams of a post-set tie ment inam 
is a landholder: A.I.R. 1922 Mad. 373. (F.B.) Foil. 
(Wallace, J.) Ganapati Rao v. Sattamma. 

112 I.C. 400 = A.I.R. 1928 Mad. 960. 

- Post-settlement inam grant of portion of 

village—Status of grantee. 

Where Zamindar makes a post-settlement inam 
grant of a portion of village with both varams on a 
permanent kattubadi, the grantee is a landholder 
within the meaning of S. 3, Cl. (5). (Sundaram 
CHetti, J.) Suryanarayan v. Bullayya. 

101 I.C. 85 = 25 M.L.W. 367 = 
A.I.R. 1927 Mad. 568 = 52 M.L.J. 323 

- Grant of inam comprising both varams — 

Status of grantee. 

Although the grant of a post-settlement inam com¬ 
prises both the varams, the grantee is a land-holder 
and his ryot can claim occupancy rights, but where 
the grant is of kudivaram alone, he would be merely 
a ryot with the result that any under-tenant cannot 
claim rights of occupancy: A.I.R. 1922 Mad. 373 
F. B.), Appl. (Venkatasubba Rao and Madhavan 
Nair, JJ.) Seetayya Garu v. Appadu. 92 I.C. 814 = 

A I R. 1926 Mad. 526. 
- Grant of d arm ilia inam—Status of grantee. 

In the case of darmilla inam, whether the grant 
was of both the waramsor only melawaram, if on the 
grant, the grantee becomes entitled to collect the rents 
of the land he would be a landholder within the mean¬ 
ing of Sub-Cl. (5) (Srinivasa Aiyangar, J.) G, Mallu 
Nayudu v. G. Chinna Ganuru 86 I.C* 855 = 

A. I.R 1925 Mad. 1146. 

- Transfer of melwaram to Kudtvaramdar — 

Status of transferee. 

A person who owns the kudivaram already and to 
whom the melvaram right is subsequently transferred 
does not become a landholder and his suit for rent 
is maintainable in a Civil Court. 1922 Mad. 373 (K.B.) 
Dist. 39 M. L. J, 225 (F, B.) Foil. (Krishnan and 
Odgers, JJ.) Manikyamba v. P. Mallaya. 

82 I C. 929 = 20 M.L.W. 387=35 M. L. T. 70 = 

47 Mad. 942 = 1924 M. W, N- 779 = 
A.I.R. 1924 Mad. 782=47 M.L.J. 39$. 
- -Grantee of Kudiwaram and portion of mel¬ 
waram in a zamindari is not a landholder — 
Status of grantee. 

Where plaintiff claimed under a perpetual lease 
from the zamindar, of the kudiwaram rights and tlie 

























47 


DECENNIAL DIGEST, 1921—1930. 


48 


MAD. EST. LAND ACT, (1908) S. 3 (5)—Landholder 
Ex-owner. 

zamindar also simultaneously parted with a part of 
his melwaram or landlord’s share of the produce. 
It was held, that the grantee was not a land-holder, 
within the meaning of S. 3 (5). {Spencer and Odgers, 
JJ.) Bhupatiraju v. B. Venkataratnam. 

70 I.C. 452 = 1921 M.W.N. 821 = 
AIR. 1921 Mad. 629 = 41 M.L-J. 512. 

- Ex-owner—Status of, 

A person who was owner ot an estate on the date 
when his right to sue for arrears of rent accrued but 
on the date of filing his suit his interest in the land 
had been sold by auction. It was held that he is still 
a landholder within S. 3 (5)- {Wallis, C.J, Oldfield and 
Sadasiva Aiyar, JJ.) \‘enkata Lakshmamma Gaku 
v. Chintapalli Achireddi. 62 I. C. 89C = 

44 Mad. 433 = 13 M.L.W. 603 = 1921 M. W. N. 198 = 

A. I. R. 1921 Mad. 152 = 
40 M.L.J. 319 (F.B.). 

*- Assignee of arrear of rent—Status of. 

Even a bare assignee of an arrear of rent from the 
owner of the estate or even a part thereof can be a 
landholder for the purpose of enabling him to pursue 
his remedies under the act as a "landholder”. 

( Wallis, C.J, V Id field and Sadasiva Aiyar, JJ.) Ven¬ 
kata Lakshmamma Gaku v. Chintapalli achi¬ 
reddi, 62 I.C. 890 = 44 Mad. 433 = 

13 M.L.W. 603 = 1921 M. W. N. 198 = 
A.I.R. 1921 Mad- 152 = 40 M.L.J. 319 (F.B.). 

.- Bare declarat ion—Maintainabilit y—Specific 

Relief Act, S. 42, Proviso. 

The Proviso to S. 42 does not apply to a suit to 
enforce a special statutory right of obtaining a decla¬ 
ration of plaintiff’s status. The right of being recog¬ 
nised or nominated as a land-holder under the Madras 
Estates, Land Act (I of 1908) is such a right and a suit 
for a bare declaration is maintainable in respect of 
such right. {Oldfield and Seshagiri Aiyar, JJ.) 
Vaniswami Thevar v. Chellaswami 'Ihevar. 
62 I.C. 276 = 13 M.L.W. 104 = 1921 M.W.N. 193 = 

A, I. R. 1921 Mad. 47- 

—3. 3 (5)—Landlord. 

■ Grant of both warams—Status of grantee — 

Burden of proof . 

Where, in the inam made by the zemindar in 1838 
both warams were granted, the inamdar would be a 
landholder within the meaning of the term used in S. 3 
5), and it is only if the inamdar could prove that kudi- 
varam alone was granted to him that he could sustain 
his action against the cultivating tenant : A.I.R. 
1922 Mad. 373, Foil. (Devadoss, J .) Venkatesayya v. 
Perumakkal. 99 I.C. 592 = 

A.I R. 1927 Mad. 1180- 

—S. 3 (5)—Setting aside order under. 

-- Limitation Act, Art. 14— Applicability of. 

S. 3 (5) suggests that the order of the Collector is a 
temporary one. No finality is given to the order in 
case a Civil Court does not settle the question. The 
Collector’s decision.will be ipso facto vacated when¬ 
ever a Civil Court pronounces on the respective rights 
of the contending parties. Hence Art. 14 does not 
apply to a suit to set aside the order. ( Oldfield and 
Seshagiri Aiyar, JJ.) Vannisami Thevar v. Chel- 
laswami Thevar. 62 I.C. 276 = 13 M.L.W. 104 = 

1921 M.W.N. 193 = A.I.R. 1921 Mad. 47. 

—S. 3 (7)—Interpretation. 

■—-* Final decree ’ 

The final decree specified in S. 3 (7) means any 
decree in which the occupancy right has been and 
ought to have specifically in issue in the suit and has, 
therefore, been explicitly or implicitly decided in the 
suit in which the decree was-passed. {Wallace, J.) 


MAD- EST. LAND ACT. (1908) S. 3 (11)—Rent. 

Komuraju Narasimham v. Kolli Sobhabadi. 

101 I. c. 157= 25 M.L.W. 653 = 

A.I.R. 1927 Mad. 610 = 52 M. L. J. 632. 
S. 3 (11)—Rent. 

-- Agreement to pay for permission to build — 

Suit for specific performance, if one for enforcement 
of patta. 

There is nothing in the Estates Land Act to prevent 
the landholder and the purchaser of a portion of the 
ryoti land in his estate from entering into a contract 
with each other that that land in future should be 
held or used not for agricultural purposes but for 
building purposes. The consideration for the land 
holder agreeing to the same may be either a lump 
payment made to him or annual payments. Such 
annual payments are not "rent” within the meaning 
of S. 3 (11) of the Estates Land 1 Act, nor the persons 
agreeing to pay them ryots. A suit for specific per¬ 
formance of such a contract is not a suit to enforce 
acceptance of patta by a rj'ot within the meaning of 
S. 56 of the Estates Land Act and is, therefore main¬ 
tainable in the Ordinary Civil Court. [Wallace and 
Anantakrishna Aiyar, JJ.) Venugopal Rice 
Mill v. Rajah of Pittapuram. 53 Mad- 367 = 

59 M.L.J. 74. 

- If includes compensation or damages. 

Though Cl. 11, S. 3 of the Act defining rent is not 
very explicit on the point of existence of agreement 
between landlord and tenant, having regard to the 
language employed and considering the whole of that 
clause, the expression " rent ” must be regarded as 
having reference only to something that is payable 
not as compensation or damages but under or by 
virtue of a contract. {Srinivasa Aiyangar, J.) 
G. P. Venkatayya v. K. Kistappa. Ill I. C. 743 = 

A.I.R. 1928 Mad. 340. 

- Meaning of—Rent includes whatever is pay¬ 
able on any land. 

The definition of ‘ rent ’ in S. 3 (11) includes what¬ 
ever is payable not merely on ryoti land or old waste or 
Kambattam but on any land whatever. {Phillips, 
J.)Trustee of the Vijianagaram Estate v. Paila 
Achanah. 91 I-C- 280 = 22 M.L.W. 522 = 

1925 M.W.N. 771 = 
A.I.R. 1926 Mad. 140. 

■- Illegal cesses—Recovery of. 

Pagudi paid by kasavargam tenants is not rent and 
Revenue Court has no jurisdiction to entertain a suit 
for enforcement of pagudi. The mere fact that the 
tenants were paying illegal cesses or that a landlord 
was able to exact something from the tenants for a 
number of years would not give a right to the land¬ 
lord to collect them . ( Devadoss, J.) Ayyaswami 

Moithai v. Gopalaswami Chetty. 88 I-C- 380 = 

A.I.R. 1925 Mad. 1087. 

--Assessment of—Deduction of Kanganom. 

In assessing money rent in respect of a Shrotriem 
village where the ryots have occupancy holdings and 
have been paying warram for a very long time past, 
kanganom must not be deducted from the total out¬ 
turn of the various fields, (Abdttr Rahim and 
Odgers, JJ.) Rangachariar v. Doraisami Reddy. 

1921 M.W.N. 600 = A.I.R. 1921 Mad. 689 = 

41 M.L.J. 332- 

- Second crop—Liability of tenant—Burden of 

proof. 

The landlord is pritna facie entitled to claim an 
additional rent from the tenant for a second paddy 
crop grown on his holding by the tenant with land¬ 
lord’s water, provided it is not against any established 
custom of the estate or express or implied contract 
between the parties. The burden of proving that 
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there is such an established usage or implied or ex¬ 
press contract lies upon the tenants, 3 Mad. 1163, 10 
Mad. 282 and 12 M, L. J. 22, Rel, on, (Sadasiva 
Aiyar and Spencer, JJ.) Midnapore Zemindary 
Co. Ltd. v. Muthappudayan. 62 I. C. 337 = 

44 Mad. 534=13 M. L. W. 387 = 
A. I. R. 1921 Mad. 195 = 46 M. L. J. 213. 

- Collecting and using rain water—Liability of 

tenant . 

A ryot who collects and uses for cultivation the 
rain-water falling on his own holding, by putting 
ridges all round his holding, is not using the landlord’s 
water and is not bound to pay sarasari to the land¬ 
lord : A. I. R. 1925 Mad. 620, Affirmed. ( Wallace 
and Madhavatt Nair § JJ). President Taluk Board, 
Ramnad v. Vavaru Ambalam. 951. C. 833= 

23 M- L. W. 591. 

—S. 3 (15)—Ryoti land—Test. 

-— C onversion of, into homefarm or Kambaitam. 

The test to decide whether lands leased are home 
farm or ryoti lands is whether the land was in actual 
cultivation of the Zemindar though he might let it 
out on lease for some reasons provided he had the 
ultimate intention of cultivating it. Ryoti land cannot 
be converted into home farm land by the Zemindar 
by any act of his unless it came within the special 
provisions laid down in this connection. He cannot, 
by merely treating it as homefarm land absorb it 
into the latter. Evidence of custom showing that 
certain land was treated as private land would not of 
itself determine the character of the land. Land let 
out for pasturage is not ryoti land within S. 3 (15) of 
the Act. ( Abdur Rahim and Burn , JJ.) Yarlagadda 
Mallikarjuna Prasada Naidu v. Renduchintala 
Subbiah. 61 I. C. 582 = 28 M-L.T. 281 = 

39 M. L. J. 277. 

—S. 3 (16) —Ryoti land. 

■ - In am grant—Resumption of inam—Effect of. 

Plaintiff granted melwaram of the suit land, which 
was ryoti land, as inam to the defendants’ predeces¬ 
sors in lieu of service. Later on the plaintiff resumed 
the inam. The plaintiff then sued for arrears of rent 
on the land from the date of resumption. It was held 
that as the land was all along ryoti and was not in 
itself the inam, it is not excluded from the definition 
of ryoti land given in S. 3 (16) (c), (41 Mad. 554, Ref.) 
and hence the defendant was in possession of ryoti 
land all along and was not “admitted” to possession 
of it on the date of the resumption. ( Wallace and 
Thiruvenkatachariar, JJ.) Narayan Patrudu v. 
Pedda Marangi Estate. 1091. C- 869 = 

5i Mad. 228 = 27 M. L. W..12 = 
A- I. R. 1928 Mad. 170= 54 M. L. J. 564. 
—S. 4—Alienee from pattadar— 

■ - Liability for rent. 

Although there is no priority of contract between 
the Zamindar and the alienee from the pattadar the 
former can sue the latter to recover rent. Jackson 
and Reilly, JJ.) Parthasarathi Appa Rao v. 
Maddoki Gangamma. 1929 MW-N. 141. 

—S. 4—Service land. 

Section 4 does not include service land at all. 
(Spencer and Odgers, JJ.) Veeraswawi v. Seetha- 

rama. 98 1. C. 65 = 

A. I. R. 1926 Mad. 1089 = 
51 M. L. J. 394. 

—S. 5—Revenue. 

- Payment of revenue by a sharer—Right to 

contribution — Charge — Limitation Act, Art. 132. 

Where one of two or more co-sharers owningan 
estate subject to the payment of revenue to Govern¬ 
ment pays the whole revenuedn order to save the 

D. D. Vol. IV.—4. 


MAD. EST. LARD ACT, (1908) S. 6—Lease before 
Act. 

estate, he is by the operation of law entitled to a 
charge upon the share of each of his co-sharers for 
the realisation of the latter’s share of revenue and 
therefore a suit by him brought more than three 
years after the payment is not barred by limitation as 
it is a suit to enforce a charge and comes within the 
scope of Art. 132 of the Limitation Act, even where 
the case is governed by the Madras Estates Land Act. 
2(> Mad. 686 (F. B. ( Foil. Phillips, J.) Nagala 
Kottayya v. Koganti Kotappa. 90 1. C. 551 = 

1925 M. W. N. 722 = 23 M. L. W. 178 = 
A. I. R. 1926 Mad- 141=49 M. L. J. 517. 
—S. 6—Applicability of. 

- Trespasser in possession. 

A person in possession as a mere trespasser cannot 
claim the benefit of S. 6. So a tenant whose holding 
was purchased by the landlord in execution of a rent 
decree but who continued in possession of the land 
and also did not pay rent or attorn to the landlord, 
cannot come under S. 6 or the explanation thereto. If 
any force is to be given to the phrase " having held 
land as a ryot”, it must mean that a person whose 
interest in the land has continued till the commence¬ 
ment of the Act at least as a tenant at will and who is 
actually in possession at that date. (Abdur Rahim 
and Oldfield, JJ.) Venkatachella Naidu v. 
Ethirajammal. 60 I. C* 192=44 Mad. 220= 

13 M. L. W. 61 = 1921 M. W. N. 189 = 

A. I. R. 1921 Mad. 65. 

—S. 6 —Intention. 

S. 6 (2) is not intended in any way to govern the 
exception to S. 8 or to control its general language. 
(Phillips, Krishnan and Raniesam, JJ,) Subba- 
rayudu v. Ramaswami. 95 I. C. 92=49 Mad. 620= 
1926 M. W. N. 697 = A. I. R. 1926 Mad. 661 = 

50 M. L. J. 535. 

—S* 6—Izardar- 

*- If occupancy ryot. 

The words " Izardar and farmer of rent ” in sub- 
S. 1, S. 6 are not synonymous. They denote two 
classes of persons. If izardars and farmers of rent are 
raiyats at all, they are, as appears from S. 46, non¬ 
occupying ryots and cannot be converted into ryots 
with permanent right of occupancy. 

(Lord Atkinson, J.) Surisetti Butchayya v. 
Parthasarathy Appa Rao. 69 I, C. 1 = 

26 C. W. N. 785 = 30 M. L. T. 104= 
48 I. A. 387 = 44 Mad. 856 = 14 M. L. W. 168 = 
A. I. R. 1922 P. C. 243 = 41 M. L. J. 669 (P.C.) 
—S. 6—Landholder.’ 

- Meaning of. 

he word “Landholder” in S. 6 (1) does not 
mean " landowner ”. It means a “ landholder ” as 
defined in S. 3 (5). ( Devadoss , J.) Kallalagar. 
Devasthanam v. Anthony Moopan. 86 I. C. 191 = 

A. I. R. 1925 Mad. 454= 
48 M. L. J. 147. 

—S. 6—Lease. 

- Of ryoti land by trustee—Status of tenant. 

Letting out ryoti land to a tenant is an act in the 
ordinary course of the management of the property 
belonging to the trust though the tenant by virtue of 
S. 6 acquires occupancy right therein. (Devadoss, J). 
Kallalagar Devasthanam v. Anthony Moopan. 

86 I. C. 191 = A. I. R. 1925 Mad. 454 = 

48 M. L. J. 147. 

—S* 6—Lease before Act. 

- Dry pasture waste— Enhanced rent for culti¬ 
vation—Nature of holding. 

The zamindar, before the Act had given the tenant 
a lease of certain lands. They were described as '* dry 
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pasture waste.” The lease contained a provision that 
if the lessee raised dry cultivation on the u dry pas- 
ture waste' ’ he would have to pay rent on the land so 
cultivated at a higher rate. It was held that the lands 
should be included in the puttah as ” cultivable” 
land and should remain part of the lessee’s occupancy 
holding : 39 M. L. J. 277, Ref. (Lord Blanesburgh.) 
B. Naganna Naidu V. V. PlTCHAYYA. 

119 I. c. 636 = 33 C. W. N. 1097 = 30 M.L.W. 435 = 
1929 M. W. N. 657 = 56 I. A- 346 = 50 C. L J. 493 = 

52 Mad. 797 = A. I. R. 1929 (P.C.) 249 = 


„ „ „ 57 M- L. J. 654. 

—S. 6—Merger. 

S. 8 must be read subject to the explanation in S. 6 
so that a person owing an occupancy right already in 
the land does not lose it subsequently by getting the 
interest of the landholder. {Krishnan and Odgers.JJ.) 
Manikyamba v. P. Mallaya. 82 I.C. 929 = 

20 M.L.W. 387 = 35 M-L-T. 70 = 47 Mad. 942 = 
1924 M.W.N. 779 = A.I.R. 1924 Mad- 782 = 


47 M.L.J. 393. 

S. 6-— Possession before and after Act- 

" Payment of rent—Land not private land — 
Proof of occupancy right. 

Where it was found on evidence that the suit land 
was not the private land of the zamindar at the time 
of the grant, but must have been only ryoti land and 
that the defendants had been in possession of the suit 
land for several years both before, and after the pass- 
ing of the Estates Land Act. paying rent to the inam- 
darsit was. * ' noUnBu -3 

Held that the defendants must be deemed to be 
ryots in possession of ryoti land in the estate of the 
land-holder within the meaning of S. 6 and they must 
be taken to have acquired permanent rights of occu¬ 
pancy in the suit land by virtue of the statutory pro¬ 
vision in S. 6. (Sundaram Chetty, J,) Suryanara- 
Yana v. Bullayya. 101 I.C. 85 = 25 M-L W. 367 = 

A.I.R. 1927 Mad. 568 = 52 M.L.J. 323. 
—S. 6—’Right of Occupancy. 

*- Acquisition by prescription. 

Where defendants were in possession from 1829 
selling, mortgaging, partitioning and receiving compen¬ 
sation for lands acquired by Government it was held 
that they had acquired occupancy right by pres¬ 
cription. (Mr. Ameer Alt.) Chidambaka Sivapra- 
kasa v. Veerama Reddi. 68 I-C. 538 = 

45 Mad. 586=16 M. L- W. 102 = 
31 M-L.T. 54 = 49 LA. 286 = 

1922 M.W.N. 749 = 37 C.L.J. 199 = 27 C.W.N- 245 = 

A I.R. 1922 P, C. 292 = 43 M.L.J. 640. 


—S. 6—Waste land. 

. . — Grant of—If estate. 

Where a grant of lands in lieu of a money payment 
comprised a small portion of lands under cultivation 
and a large extent of waste land ; and the cultivation 
was not found to be a permanent one: it was,' 
Held that the grant was not of an estate and tkere- 
ore S. 6 did not apply. {Devadoss, J.) Thiruputhi 
Goundan v. Shamanna Goundan. 86 I.C. 182. 

21 M.L.W. 118 = A.I.R. 1925 Mad. 477= : 

48 M.L.J. 654. 

—S- 6—Yearly tenant. 

■ Iiamatam land — Acquisition of occuhancu 
right. 

Yearly tenants paying war am cannot convert them¬ 
selves into permanent occupancy ryots by mere asser¬ 
tion that they held the land under such a right. 
Occupancy right cannot be acquired in respebt of 
kamatam land by virtue of Section 6 of the Act. 
(Krishnan, J). Palani Nayakkan v. Parvati 
Ammal. 82 I.C, 597=A.I.R. 1925 Mad- 291, 


MAD. EST. LAND ACT, (1908; S. 8—Relinquish* 
ment by tenant. 

—S- 8—Acquired’—Meaning of. 

The word “acquired” in the exception to S. 8, 
covers a case of " surrender ( Phillips , Krishnan 

and Ramesam, JJ.) Subbarayudu v. Ramaswami. 
95 I.C. 92 = 49 Mad. 620 = 1926 M.W.N. 697 = 
A I.R. 1926 Mad. 661 = 50 M.L.J. 535 (F.B.). 
—S. 8—Applicability. 

Nawab of Carnatic granting village to lady of his 
family—Grant if jagir—Village again purchased by 
Nawab and mortgaged to another—Mortgagee at first 
not possessing kudivaram but subsequently acquiring 
, mirasi rights and also kudivaram character of pro¬ 
perty. 

Two villages in the District of Chingleput were 
granted by the Nawab of Carnatic to a lady of his 
family. The villages were purchased by the Nawab 
and were then mortgaged by him and the mortgage 
was never redeemed. The mortgage was executed 
when the Nawab was still sovereign of the Carnatic. 
At first the mortgagee did not possess the kudivaram 
rights in the village, but afterwards he acquired the 
mirasidar rights and became entitled to the kudivaram 
also in respect of the suit plots in the villages. It was 
held that inasmuch as the original grant was to the lady 
of the family it was not a jagir within the meaning of 
Cl. (c) but was an inam within the meaning of Cl. (d), 
because the grant having been made by a sovereign 
authority must be taken to have been recognized by 
the British Government under Regn. 31 of 1802. And 
so it was an estate within the meaning of the Act. 
But since the mortgagee, inamdar, subsequently 
acquired the mirasi rights and became entitled to the 
kudivaram in the suit plots, the plots would be covered 
by the exception to S- 8 and so would not be governed 
by the Estates Land Act and so a civil Court had 
jurisdiction to try the suit: 40 Mad. 654, Ref. 
(Ramesam and Vcnkatasubha Rao, JJ.) Rama- 
LINGA MUDALI V. T. S. Ra MAS A MI AYYAK. 

119 I.C. 577 = 29 M.L.W. 760 = 1929 M.W.N. 239 = 

A.I.R. 1929 Mad. 529. 
—S. 8—Melvaram and Kudivaram— 

■ Grant to one person—Land if estate. 

Where it was found that the melvaram and the 
kudivaram interests in the lands of the village of 
Mangal were at some time before 1723 granted by a 
Raja of Tanjore, and regranted in 1723 by the then 
Raja of Tanjore, to the Temple it washeld that the lands 
in suit are not an “estate” within the meaning of Act 
I of 1908. (Sir John Edge.) A. S. N. NaiNAPILLAI 
Marakayar v. T, A. R. A. Rm. Ramanathan 
Chettiar. 82 I.C. 226=5 L.R.P C. 33 = 

19 M.L.W. 259 = 22 A.L.J. 130 = 51 I.A. 83 = 
34 M L-T. 10 = 1924 M.W.N. 293=47 Mad. 337 = 
28 C.W.N. 809 = A.I.R. 1924 P.C. 65 = 46 M.L.J. 548- 

—S. 8—Merger—Interpretation—Effect. 

Under S. 8 (3) the merger cannot convert ryoti into 
private land. It does not preclude conversion by acts 
subsequent to the merger. The words “before or 
after the commencement of this Act” in Cl. 1, should 
be read as part and parcel of Cl. 3. 

The words "merger of the occupancy right under 
sub-S. 1” in Cl. 3 can be given full effect by interpre¬ 
ting merger” in that clause as meaning merger result¬ 
ing from a union by transfer, succession or other¬ 
wise as mentioned in Cl. l. (Krishnan and Ven- 
katasubba Rao.JJ.) Veerabhadrayya v. Naganna 
Naidu. 98 I-C. 828 = 30 Mad. 201 = 

24 M.L.W. 579 = 1926 M.W.N. 869 = 
A.I.R. 1927 Mad. 41 = 52 M.L.J- 38. 
—S.8—Relinquishment by tenant. 

- Relinquishment by tenant —Ryoti land —• 
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MAD. EST. LAND ACT, (1908) S, 8—Retrospective 
Effect. I . i > i 

Mortgage to third party and then relinquishment to 
landlord—Validity of relinquishment—Mortgage if 
extinguished. 

A tenant holding ryoti land in an Estate mortgaged 
it to a third party and then relinquished it. The 
relinquishment was not by means of a writing in the 
presence of witnesses as provided for in the proviso to 
S. 1 2 of the Rent Recovery Act but was accepted 
by the zamindar and acted on by him and by the 
tenant and his co-parceners. From 1897 to 1905 the 
land was cultivated by persons to whom it was leased 
by the zamindar as Kamatam, and in 1905 by the 
zamindar himself as private land it was held that there 
was a valid relinquishment but that on relinquish¬ 
ment the Ku diva ram right did not vest in the land¬ 
lord in such a manner as necessarily to convert the land 
into private land. The mortgage subsisted in favour 
of the mortgagee after the date of and notwithstand¬ 
ing the relinquishment. 

Per Na pier, J .—On relinquishment the Ku diva ram 
right in the land was in abeyance, until it came into 
existence again by admission of a new ryot and con¬ 
tinued in abeyance, as long as tbe landlord did and 
could in accordance with law treat the land as private 
land. (Sadasiva Aiyar and Napier, JJ.) Raja 
Venkata Ramiah v. Lanka Lakshminarayana. 

66 I.C. 376-45 Mad. 39 = 30 M-L.T- 188 = 
15 M.L.W. 218 = 1921 M.W.N. 615 = 
A.I.R. 1922 Mad. 281 = 42 M.L.J. 161. 
—S. 6—Retrospective effect. 

The Act does not retrospectively forbid conversion 
of ryoti into private land : 39 Mad. 341 and A. 1, R. 
1922 Mad. 241, Rel. on. ( Krishnan and Venkata - 
subba Rao , JJ.) Veerabhadkayya v. Naganna 
Naidu. 98 I. C. 828 = 50 Mad- 201 = 24 M.L.W. 579 = 
1926 M.W.N. 869 = A.I.R. 1927 Mad. 41 = 52 M.L.J. 38. 
—S. 8—Scope. 

■- Acquisition of—Landholder's interest—Effect 

on occupancy right. 

S. 8 must be read subject to the explanation in 
S. 6 so that a person owing an occupancy right 
already in tire land does not lose it subsequently by 
getting the interest of the landholder. {Krishnan and 
Odgers, JJ.) Ganjain Manikyamba v. Pasala 
Mallayya. 82 I. C. 929 = 20 M. L- W. 387 = 

35 M. L. T. 70 = 47 Mad. 942 = 1924 M. W. N. 779 = 
A. I- R 1924 Mad. 782 = 47 M. L. J. 393. 
—S- 6—Surrender & abandonment. 

Tne two modes of obtaining the kudivaram right, 
namely by surrender or abandonment, stand on the 
same footing. {Phillips, Krishnan and Ramesatn, 
If.) Subbakayudu v. Ramaswami, 95 I. C. 92 = 

49 Mad. 620 = 1926 M. W. N. 697 = 
A. I • R- 1926 Mad. 661 = 50 M. L. J. 535. 

—S. 12* *—Applicability. 

— - Separate lease of trees. 

j f the trees are held on what may be called sepa¬ 
rate title, i.e., on a separate lease of trees as trees, S. 12 
does not apply : [1 M. L. W. 881 Appr.] If in such a 
case the trees are wrongfully cut, the i 1 "l the 

trees must be paid. {Lord Dunedin.) Seiupati 
Avergae v. Kamid Rowthen. 94 I. C. 322 = 

49 Mad. 335 = 531. A- 74 = 1926 M. W. N. 376 = 

24 M. L. W. 1 = 30 C. W. N. 844 = 
A. I. R. 1926 P. C. 22 = 50 M. L. J. 503. (P- C- 
—S. 12—Applicability to tree 

—Holding—Occupancy holding—Purchase by 

landlord—Character if changed. 

A holding, to which the incident of the right of 
if occupancy is attached, does not become a home-farm 
land, merely by the fact that the landlord buys it, at a 


MAD. EST. LAND ACT, (1908) S. 13—Contract 
bet ore Act. 

Court auction or at a private sa e. If it is a ryoti and 
it can never become home-farm, by the landlord buy¬ 
ing it, at a Court auction, or otherwise. In ordinary 
cases, unless there be a custom or contract to the con¬ 
trary, the occupancy tenant would be entitled to the 
trees in his holding ; but where a custom exists by 
which the trees on the land could be held, apart from 
the land itself, the provisions of S. 12 of the Estates 
Land Act do not apply. {Devadoss,J .) Soundararaju 
Mudaliar v. Venkoba Rao. 86 I. C. 206 = 

21 M. L. W. 134 = A. I. R. 1925 Mad- 490. 
—S. 12—Rent for trees. 

Calculation of 

Where it was agreed in the muchilika that what 
the occupancy tenant was to pay to the landlord, 
except for the areas on which, crops were raised, was 
to vary with the number of mature trees, it was held 
that such method of calculating rent for the land is 
permissible under the Estates Land Act : A. I, R. 
1926 P. C. 22, Rel. on. {Reilly, J.) Palaniappa v ♦ 
Raja of Ramnad. 113 I. C. 559 = 

A. I. R. 1928 Mad. 1254. 

■- Trees—Right of ryot to—Rent varying with 

the number of trees—Effect of. 

Under S. 12 of the Madras Estates Land Act, an 
occupancy ryot is entitled to use, enjoy and cut down 
trees in his holding and such right includes the right 
to appropriate the trees cut down. Where the land 
itself on which the trees stand is held on patta the fact 
that the rent payable for the land varies with the 
number of trees standing on it does take the case out 
of the operation of the Estates Land Act. 1 L. W. 
881 Dist. There is no valid oustom in the Ramnad 
Zemindari entitling the landholder to claim compen¬ 
sation for Palmyra Trees cut by the ryots without the 
permission of the landholder. {Sadasiva Iyer and 
Spencer, JJ.) Raja of Ramnad v , Kamith 
Ravuthan. 60 I. C. 90 = 12 M.L.W. 465. 

—S. 12—-Reservation. 

•- For trees'—Period of operation. 

Section 12 makes no distinction in the result bet¬ 
ween a reservation made by custom and one made 
by contract. In each case the reservation, when not 
qualified, will be operative for precisely the same 
period of time. The true conclusion therefore is that 
where the reservation as to trees, however, constituted 
is conterminous with the previously limited possession, 
it remains, except with regard to trees subsequently 
planted by the ryots or naturally grown upon the 
holding, operative throughout the occupancy made 
permanent by the Act. {Lord Blanesburgh). 
B. Naganna Naidu v. Pitchayya. 119 I.C. 636 = 
33C-W.N- 1097 = 30 M.L.W. 435 = 1929 M.W.N. 657 = 
56 I. A. 346 = 50 C L J. 493 = 52 Mad, 797 = 
A.I.R. 1929 P.C. 249 = 57 M.L.J. 654. 
—S. 12—Right to Trees- 

Where the Zamindar has parted with occupancy 
rights he must prove that under S. 12 he is entitled 
to the trees. {Curgenven, J.) Zamindar of Bodo- 
kimidy v. Budankayala Bhimayya. 

98 I.c.800 = 24 M.L.W. 677= 
A.I.R. 1927 Mad. 76. 

—S- 13—Contract before Act. 

_— I m proven ten t after Act — Con t ract if enforce - 

, able. 

Where the plaintiff claims that he is entitled to get 
wet rates from his tenant the defendant, on the 
' strength of a contract entered into before the Estates 
Land Act (I of 1908) was passed and the improvement 
was made after it was passed it was held, that the 
plaintiff is not entitled to rely on his contract in view 
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land ACT. (1908) S. 13-Double Crops. 

of b. 13 ( of the Act read with S. 187 (1). 

{Schwabe, C. JOldfield and Coutts-Trotter If.) 
Chockalinga v. Palani Ambalam. 73 j.q. 926= 
46 Mad. 712 = 18 M.L.W. 646 = 32 M.L.T. 377 = 
1923 M.W.N. 411=AIR. 1923 Mad. 685 = 

„ _ 45 M.L.J. 124. 

—S 13—Double Crops. 

- Use of Tenants' well water—Liability for 

enhanced rent. 


As regards the 2nd crop on lands raised by the 
tenants with tlie aid of their own well water without 
taking the landholder’s water. Held , that section 13 
{3) does not apply as it cannot be said any higher 
rate of rent is being claimed on account of increased 
production in consequence of the tenants’ improve¬ 
ments. I nder the waram system the landholder is 
entitled to a share in all the produce of the land 
unless there is a special contract to the contrary 
exempting any particular crop and his claim to share 
in all the crops cannot be looked upon as an enhance¬ 
ment of rent. [Spencer and Krishnan , J J. Vakada 
Reddi v. Srinivasa Mudaliar. 72 I.C. 683 = 

18 M.L.W. 169 = 33 M.L.T. 34 = 1923 MW.N-357 = 

A.I.R. 1924 Mad. 299 = 45 M.L.J. 199. 
— S. 18*—Suits for rent. 

” .. Kamhattam land—Jurisdiction of Revenue 

Court. 

Under S. 19, a Revenue Court is debarred from 
trying a suit for rent on Kamhattam land, but all 
other suits by a landholder for recovery of rent seem 
to be covered by Art. 8 of the Schedule, Part A. 
{Phillips, J.) Trustees of the Vizyanagaram 
Estate v. Pail a Achanah. 91 I.C. 280 = 

22 M.L.W. 522=1925 M.W.N. 771 = 

AJ.R. 1926 Mad. 140. 

•—S* 24‘—Enhancement, what is. 

- - *—Ryot using water of Government tank — 

Government recovering money therefor from land¬ 
lord—Landlord s claim to recover it from tenant if 
one for enhancement of rent within S. 24. (Per 
Rametam and Wallace, JJ., Contra Jackson, J.) 

When a ryot uses, for the cultivation of a land in 
his holding, water from a Government tank and for 
the use of such water so taken the Government 
recovers an amount as and by way of water-cess 
from the landholder, the claim of the landholder to 
recover such amount from the ryot is not a claim 'or 
an enhancement of rent within the meaning of S. 24 
Madras Estates Land Act: 33 M.L.J. 355, Rel. on 
(Ramcsam, Wallace and Jackson, JJ) Durai- 
BWAMI GURUKKAL V. SUBRAMANIA GURUKKAL. 

108 I.C. 625 = 51 Mad. 266 = 27 M L.W. 376 = 
A.I.R. 1928 Mad. 419 = 54 M.L.J. 361 (F. B.) 
•HB. 24—Suit for Enhancement. 

A suit by the landholder against the ryot for 
enhanced rent based upon a contract between the 
parties is barred by S. 24. [Devadoss, J.) Venkata- 
RAMANACHAR V. VALAI IBRAHIM SAHIB. 

83 I.C. 130 = 20 M.L.W. 582 = 
1924 M.W.N. 397 = A.I.R. 1924 Mad. 897. 
*~S. 25—Customary right. 

—- Admission to possession of ryoti lands — 

Usufructuary mortgagee continuing possession under 
a Kadappa. 

Where a usufructuary mortgagee of lands in an 
estate was allowed to continue in possession under a 
Kadappa after the discharge of his mortgage, held, 
he was not admitted to possession of ryoti lands within 
S. 25 of the Act and he was bound by the terms of 
the Kadappa and cannot claim to be liable only for the 
customary rent. {Abdur Rahim and Oldfield, JJ. J 
?JK Rajlndramani Devi Gaku v, Yellapparama 


MAD. EST. LAND ACT, (1908) S. 26—Waste land. 
Naidu. 60 I. C-15 = 12 M.L.W. 600=39 M.L.J. 565. 
—S. 26—Banjar lands. 

-]j ryot i—hxtra payment—If enhancement. 

If lands were originally Banjar lands let for the 
1 purposes of grazing, ihe grazing fees charged is not 
rent and the lands are not ryoti lands. If extra 
payment is claimed for additional advantages, it would 
not be enhancement of rent and neither S. 26 nor 
S. 30 would apply : 38 Mad. 738 ; 31 M.L.J. 214 ; and 
33 M.L.J. 355 ; Poll. (Kumaraswarni Sastri and 
Reilly, JJ.) Yellamarty Ramanna v. S. Appa 

Rao - 115 I.C. 337 = A.I.R. 1929 Mad. 75. 

—S. 26—Receiver—Right to rent. 

Where a Court lias granted permission to the 
receiver under O. 40, R. 1 (1) (d). Civil P.C., to file 
suits for the enforcement of pattas and also dismissed 
the application subsequently filed by the ryots to 
cancel the order granting the said permission for the 
j institution of these suits, the receiver is a person 
entitled to the rent within the provisions of Sub-S. (3), 
S. 26, having regard to the definition of “landholder’’ 
in S. 3 (5); A.I.R. 1921 Mad. 314, List. {Waller 
and Anantakrishna Ayyar, JJ.) MUTHU Vira 
Reddi v. Mayandi. 120 I.C. 563 = 52 Mad. 967 = 

30 M.L.W. 713 = 1929 M.W.N. 739 = 
A-I.R. 1930 Mad. 67 = 57 M.L.J. 668. 
—S. 26—Right to enhancement. 

- Rent lower than in the neighbourhood. 

If on the ryoti lands the rents charged are lower 
than the lawful rate of rent payable upon land of 
similar description and with similar advantages in the 
neighbourhood, and if the prior landlord has not 
consented to the lower rent for any of the reasons 
specified in S. 26 1), the landlord is entitled to 

enhance the rent under S. 26 (3), and need not 
proceed under S. 30 : 7 L. W. 377 and A.I.R, 1923 
Mad. 306, Rel. on. (Kumaraswamy Sastri and 
Reilly, JJ.) Y. Ramanna v. S. Appa Rao. 

115 I C. 337 = A.I.R. 1929 Mad. 75- 

—S. 26—Scope- 

- Tenant paying lesser rent from inception 

under agreement — If affected by S. 26. 

Section 26 deals with cases where there has been 
actual prior rent greater than the rent claimed by the 
tenant and does not deal with a case where a ryot is 
setting up that ab initio the rent payable was the 
lower rent and setting up that the terms of tenancy 
always had been the lower rent but to be increased to 
the higher rent in certain eventualities. The lawful 
rent payable is not necessarily or invariably the faisal 
rate fixed by Government but may be a contract rate 
on which tlie occupancy is based. This is a matter 
which has to be proved. {Schwabe, C.J., and 
Wallace,J.) Para Dekkan v. Ameeruddin. 

72 I.C. 131 = 17 M.L.W. 169 = 

A I R. 1923 Mad- 306. 
—S. 26—Waste land, Meaning of. 

The question whether a piece of land is waste land 
or not must depend upon the circumstances of each 
case and the evidence given in it- In order to be des¬ 
cribed as “waste land,” the land need not necessarily 
be immemorial waste land; but if it has never been 
cultivated, or at any rate has not been cultivated for 
a long period, it will come within the meaning of the 
term “waste land” used in the section: A. I, R. 1926 
Mad. 193, Affirmed. (Waller and Madhavan Naif, 
JJ.) Chinnathorai Pillai v. Govinda Rao. 

104 I. C. 125 = 26 M. L. W* 245 = 
1927 M.W.N. 316 = A.I.R. 1927 Mad. 850=* 

53 M. L. J. 306. 

—S. 26—Waste land. 

—— 'Bringing into cultivation'—Meaning of. 
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MAD. EST. LAND ACT, (1908) S. 27—Extent 6f 
holding. 

" Bringing into cultivation" within S. 26 means 
cultivating land which had not previously been culti¬ 
vated or at any rate had not been cultivated for a 
long period. The mere fact that land lies fallow for 
one, two or even four years cannot constitute it as 
waste land. ( Phillips, J .) Govinda Row v. Chinna- 
THURAl PlLLAI. 91 I- C. 377 = 

1925 M.W.N. 871 = 24 M.L W. 329 = 
AIR. 1926 Mad. 193=49 ML.J. 649 = 
—S- 27—Extent of holding—Burden of Proof— 
Patta. 

Where the patta for a particular fasli shows a 
holding to be of a particular extern, the presumption 
under S. 27 is that the holding was held in subsequent 
faslies on the same conditions and it is for the party 
alleging change in the extent to prove it. ( Spencer , /.) 
D. K. Syed Ibrahim Sahi v. K. Krishnaswami 
Naicker, 97 1.0. 153=24 M. L. W. 161. 

—S. 27—Conditions of tenancy—Presumption. 

By S. 27 a rule of presumption is enacted and the 
Courts are entitled to presume that the conditions of 
tenancy for a particular year continue to be in force 
in the year immediately following. But under S. 52 
it is not merely a question of presumption, for the 
section enacts that pattas ‘’shall” remain in force. 
(AnatitakHshna Ayyar, J.) Sundaram Aver v. 
Kulathu Iyer. 123 I-C. 351 = A I R. 1930 Mad. 61. 
—S- 27—Rent- 

- Relief in respect of land left fallow — Condi¬ 
tion — Custom. 

The custom to relieve the tenant of rent in respect 
of land allowed to lie fallow is one of the conditions 
under which the raiyat holds his land within the 
meaning of S. 27 and the operation of S. 4 is restrict¬ 
ed to the extent to which the tenant by the custom 
is relieved of his rent. (Lord Tomlin.) Raja of 
Ramnad v. Man gal am. A. I. R. 1930 P. C. 234. 

—S- 30—Applicability. 

- Rent lower than in the neighbourhood—Right 

to enhancement. 

If on the ryoti lands the rents charged are lower 
than the lawful rate of rent payable upon land of 
similar description and with similar advantages in the 
neighbourhood, and if the prior landlord has not 
consented to the lower rent for any of the reasons 
specified in S. 26 (1), the landlord is entitled 
to enhance the rent under S. 26 (3), and need 
not proceed under S. 30 : 7 L. W, 377 and A. I. R. 
1923 Mad. 306, Rel. on. (Kumaraswami Sastri and 
Reilly, JJ.) Yelamarty Ramanna v. Sobhanadiu 
Appa Rao. 115 I* C. 337 = A* I. R. 1929 Mad- 75. 

■ Rat tire of enhancement . 

S. 30 applies only to enhancements which might 

be regarded as permanent at the time of the applica¬ 
tion, that is, as continuously operating in the future as 
far as one can see until some new circumstances arise 
which require another enhancement or reduction, but 
not to cases where it is known that the conditions may 
be constantly fluctuating. (Ramesam, Wallace and 
Jackson, JJ.) Duraiswami Gukukkal v. Subra- 
mania Gimu kkal. 108 I. C. 625 = 51 Mad. 266 = 
27 M. L. W. 376=A. I. R. 1928 Mad. 419 = 

54 M. L. J. 361. 

“S- 40—Rent—Basis of Calculation. 

■ - Cash payment for 10 years. 

Where in the 10 years previous to the suit under 
S. 40, the ryot has made cash payment, such cash pay¬ 
ment must be duly considered as one of the facts while 
making the calculation but at the same time it cannot 
be treated as the only fact on which the calculation 
should be based. (Jackson and Reilly, JJ.) PakhJ- 
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MAD. EST. LAND ACT, (1908) ft. 42—Suit for Addi¬ 
tional rent. 

muthu Nadar v. R. Kanagasabapathy Chettiar. 

117 I. C. 134 = A- I. R. 1929 Mad. 523. 

- Rent paid by ryots in neighbourhood. 

Clause 3 (b) means that if for neighbouring occu¬ 
pancy ryots a regular money rent has been fixed, that 
rent shall be taken into consideration while making 
the calculation, but it lias no reference to payments 
made by the neighbouring ryots under temporary 
leases such as kattukuthagai leases. (Jackson and 
Reilly, JJ.) Pakhimuthu Nadar v. R. Kanagasaba¬ 
pathy Chettiar. 117 I-C- 134 = 

A. I. R. 1929 Mad. 523. 
—S. 40—Rent—Commutation of. 

- Fixing time of commencement—No notice to 

parties—Legality of. 

The determination as to the time from which the 
commutation allowed under S. 40 is to take effect is a 
j'udicial decision and no Court is justified in adding a 
note to a judgment as regards an important question 
which has to be decided in the presence of the parties 
and after taking such evidence as they may adduce. 

(Dcvadoss, J.) Koothanainar Pillai v. Madappa 
Kone. 113 I.C. 60 = 1928 M.W.N. 839 = 

A.I.R. 1929 Mad. 49 
—S. 40—Rent—Mode of Calculation. 

- Exclusion of abnormal years. 

There is nothing wrong if the Deputy Collector, 
while making the calculation, instead of taking the ten 
years as they stand and then making such modifica¬ 
tions as the circumstances of each year demand, 
begins with excluding certain years from the 10 years’ 
average struck under S. 40 (3) (a), because the prices 
in those years were abnormal: A. I. K. 1926 Mad. 
760, Foil. (Jackson and Reilly, JJ.) PAKHIMUTHU 
Nadar v. R. Kanagasabapathy Chettiar. 

117 I. C. 134 = 
A. I. R 1929 Mad. 523. 
—S. 40 Rent—Preceding ten years—Meaning of. 

"Preceding ten years” in Cl. (a) of S. 40 (3) means 
the ten years preceding the year in which the 
Collector determines the amount of the commuted 
rent and not the ten years preceding the year in 
which the suit is instituted. The "ten years” refer 
to the preceding ten years other than the years which 
the Local Government may notify to be or to have 
been famine years, thus excluding from the ten years 
any years which may have been so notified. The 
exclusion of any year or years from the ten years’ 
period does not mean tliat the statutory term is 
thereby extended. 

In settling fair and equitable rent under S. 168 (2) 
the average of ten years is only to form one of the 
considerations for the fixing of commuted rent, and 
the Court is at liberty to take other facts also into 
consideration where the circumstances are peculiar, 
such as where some of the ten years are extraordinary 
years, (Waller and Madhavan Nair,JJ.) Ramayya 
v. Zamindar of Mandasa. 95 1C. 963= 

1926 M.W.N. 351= A.I.R. 1926 Mad. 760. 
—S. 42—Suit for additional rent- 
—- For excess land occupied — Jurisdiction, 

A suit, not for ejectment, but for arrears of rent 
due on the ground that the tenant was enjoying more 
extent than was agreed on and that the rent on the 
excess was not included in the actual rent he paid, is 
a suit for additional rent for land proved to be in 
excess of the area for which rent has been previously 
paid by him within the meaning of S. 42 of the 
Jistates Land Act, 1908, and must be filed before the 
Collector and cannot be treated as a suit for damages 
for use and occupation. (Wallace, J.) Sri Sri Sri 
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MAD. EST. LAND ACT, (1908) S-42—Procedure- 

Gajapati Krishna chandka Deo v. Appanna 
Saarabk 1930 M. W- N. 205. 

—S- 4k—Procedure. 

Section 147 in terms applies to proceedings under 
S. 42. (Wallace and Srinivasa Ayyangar, JJ) 
(Metvkar Sdbba (Reddy v. Damavarapu Venkata 
Subba Reddy. 110 I C. 539 = 51 Mad. 755 = 

28 M.L.W. 558 = A.I.R. 1928 Mad. 519 = 

55 M.L.J. 72. 

*~S- 42—Revision. 

Board of Revenue and High Court can entertain 
Revision application from an Order dismissing an 
Appeal against the Order of Revenue Divisional 
Officer on application for enhancement. (Kumara- 
sami Sastri, J.) Gopala Mannadiak v. Palani 
Goundan. 96 1.0. 768 = 1925 ffi.W.N. 489- 

—S. 45—Siyoyjama patta. 

- Effect of, 

The effect of issuing a sivoyjama patta is not to 
recognize grantee as a ryot but only to collect some 
amount from him for his occupation within the mean¬ 
ing of S. 45, and therefore, a holder of such patta 
cannot claim possession against a person expressly 
introduced by proprietor as a ryot. Even as against 
the proprietor his possession is no more than that of a 
trespasser. (Ratnesam, J .) Doraiswami Naidu v. 
Syed Mik Hussain. 91 I.C. 767 =24 M.L.W. 326 = 
1926 M W.N. 624= A.I.R. 1926 Mad- 975. 
—S- 45—Suit for Mesne profits—Procedure- 

A land-holder desiring to recover mesne profits as 
damages from a trespasser must first apply to Collec¬ 
tor under S. 45 to get the amount of the latter deter¬ 
mined and then sue in civil Court under S. 163. 
{Ayling and Odgcrs, JJ}. Kotikalapudi Kattayya 
v. Rangiah Venkatu Ramaya Appa Kao 
Bahadur. 60 EC- 32=12 L.W. 673= 

28 M.L.T. 279 = 1920 M-W-N. 702 = 39 M.L.J. 571. 
—S- 46—Application under. 

- If lies to receiver. 

An application under S- 46 cannot be made to a 
Receiver in charge of an estate. (Abdur Rahim and 
Odgcrs, JJ.) SWAMINATHA Odayar v Sundakam 
Aiyar. 60 I. C. 18 = 44 Mad. 274 = 

A. I. R. 1921 Mad. 314 = 39 M.L.J. 711. 

—S. 46—Occupancy right- 

-- Acquisition of-—Landholder and Owner. 

In order to enable a ryot to get occupancy right 
under section 46 the act must be the act of the land¬ 
holder who is also the owner of the estate, though 
under the definition of the term " landholder * one 
need not be the owner of the estate in order to 
be landholder as in section 3- ( Devadoss, J.) 

Nallakakkan Ambalam v. Sri Kallalagak. 
Devasthanam. 91 I. C. 319 = 22 M. L. W. 622 = 
1925 M. W. N. 865 = A. I* R- 1926 Mad- 156- 

49 M. L. J. 6z8« 


— S. 51—Patta. 

- ■ ■ Extract under R. 25. 

An extract given under R. 25 of the lules framed 
under the Act by the Settlement Officer would not be 
a patta complying with the requirements of S. 51. 
(Kumuraswami Sastri and Reilly, JJ •) up 

MaNDASA V. JAGANNAIKULU. 112 J* C. 176 = 

28 M. L. W- 515=1928 M. W. N. 530= 
A I. R- 1928 Mad- 1103 = 56 M. L. J. 81. 

—S. 52—Construction of contract. 

__ Rokkatn rates Jixed by contract—Contract 

providing for revision to war am rates Effect of. 

Where the muchilikas executed by tenants for the 
period 1314 to 1323 Fasli contain a provision by which 
after the expiry of the lieriod fixed under it the ryots 
undertake to cultivate the land under “ pathukattu 


MAD. EST. LAND ACT, (1908) S. 53—Condition 
precedent. 

muchilikas according to the Amani Rules.” It has 
been held, that the ryots agreed to revert to the 
waram system after the period fixed in the contracts 
and therefore it is not necessary for the landholder to 
rely on the first part of cl. 3, S. 52 to regulate his rela¬ 
tionship with his tenants for Fasli 1324 and thereafter, 
the contract in the muchilika itself regulating it. 
{Spencer and Hrishnan , JJ ) Varada Reddi v. 
Srinivasa Mudaliar. 72 J. C. 683 = 

18 M. L. W. 169 = 33 M. L. T. 34 = 
1923 M. W. N. 357 = A. I. R. 1924 Mad. 299 = 

43 M. L. J. 199. 

—S. 52— Exchange of patta— Continuance- 

Presumption. 

In cases where the landholder exchanges patta for 
one fasli, the same will be deemed to be in force in 
the succeeding fasli under S. 52 (3) ; he cannot evade 
the applicability of S. 52 '3) by giving a lease and 
putting the lessee in a position to exchange pattas. 
Where, therefore, a landlord, having granted a lease 
for a term of years, places the lessee in the position 
of the landholder, and the patta is tendered by the 
lessee in the usual Court it shall have the same force 
as if the same is tendered by the landholder himself : 
A. I. R. 1922 P. C. 257, Ref. ( Anantakrishna 
Ayyar, J. Sundaeam Ayer v . Kulathu Iyer. 

123 I C. 351 = A. I. R- 1930 Mad. 61. 
—S- 52—Leave 1 to appeal-’ 

- Civil P. C. S. 109 (c)- Decreed '-Meaning of. 

The contention that 4 decreed ’ in S. 52 (3) of the 
Madras Estates Land Act (1905) means decreed under 
that Act, and that no former decree could have any 
operation, is not of sufficient weight to justify granting 
leave to appeal. (Lord Bucktnastcr .) Radha- 
krishna Aiyar v. Swaminath Aiyar. 60 I. C. 85 = 
48 I. A. 31 = 44 Mad. 293 = 19 A- L, J. 161 = 
23 Bom. L. R. 718=33 C. L. J. 277 = 
25 C. W N. 630=13 M. L- W. 321 = 
1921 M- W. N. 119 = 29 M. L. T- 418 = 
A. I. R. 1921 P. C. 25 = 40 M. L. J. 229* 
—S 52—Presumption- 

— - Conditions of tenancy—Continuance. 

By S. 27 a rule of presumption is enacted and the 
Courts are entitled to presume that the conditions of 
tenancy for a particular year continue to be in orce 
in the year immediately following. But under S. 52 
it is not merely a question of presumption, for the 
section enacts that pattas ‘‘shall ’ remain in force. 
(Anantakrishna Ayyar, J.) SUNDARAM Ayer V • 
Kulathu Iyer. 123 I- C. 351 = A- I. R. 1930 Mad. 61* 
—S. 52—Scope. 

- - Rent decree — Res-Judicata—C. P. C.,S. 11. 

The doctrine of res-judicata is not a question but 

the application of the special rule stated in S. 52 (3), 
Madras Estates Land Act under which Muchilikas 
decreed for any revenue year remain in force, until 
the beginning of the year for which fresh ones are 
exchanged or decreed, and there is no reason for 
restricting the scope of the general reference to 
muchilikas decreed to those decreed by any 
particular description of Court. (Lord Shaw,) 

Radii a Krishna Ayyar v. Sunderswamy Iyer. 
74 I. C. 584 = 16 M. L. W- 18 = 45 Mad. 475 = 

31 M. L. T. 31 = 49 I. A. 211 = 

27 C. W. N. 1 = 20 A. L. J. 937 = 36 C- L. J. 450 = 

A. I- R- 1922 P. C- 257 = 

43 M. L. J. 323 (P-C ) 
—S. 53—Condition precedent- 

- Proceedings under Chap. VI—Tender of patta , 

All that a landlord lias to do to justify proceedings 
under Ch. VI is to tender the ryot such a patta as the 
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MAD. EST. LAND ACT, ( 1908}JS. 53—Rights under 
patta. r t Sk 

latter was bound to accept. S. 53, is confined to 
proceedings under Ch. VI and these proceedings are 
controlled by the conditions set out in S. 53. There 
is no inconsistency between S. 52, Cl. (3) and S. 53 : 6 
U W, 108, Not Foil. (Odgers and Viswanatha 
Sastri, JJ.) Sol At Pillai v. Tirumala Rao Sahib. 

95 I. C. 250=23 M. L. W. 625 = 
A. I- R. 1926 Mad- 756. 
—S. 53* - Rights under patta—Alteration by 
settlement. 

- Necessity foe fresh fait a. 

A patta and muchilika, which are in force, must be 
a patta and muchilika containing the terms in iorce at 
the date of the distraint. The main object of the Act 
requiring exchange of patta and muchilika is that the 
tenant should know exactly what his rights are. 
Where there has been a material change in the previ¬ 
ous patta introduced by the settlement proceedings, it 
is the duty of the landholder to tender a fresh patta 
containing all the materials required under S. 51. 
(Kumar a swam i Sastri and Reilly, JJ .)f Raja of 
Mandasa v. Jagannaikulu. 112 I. C. 176 = 

28 M. L. W. 515 = 1928 M- W. N- 530- 
A. I. R. 1928 Mad- 1103=56 M. L. J. 81. 
—S. 53—Validity of distraint- 
- Extent of. 

A distraint can be upheld to the extent of the 
amount legally due to the landlord though the land¬ 
lord purported to effect the distraint in respect of a 
larger amount ; 38 Mad. 1140 ; 20 M. L. J. 821 and 
23 Mad. 268, Foil. {Anantakrishna Ayyar, J.) 
Maharajah of Pittapuram v. Venkatarayanim 
Garu. 122 I. C. 526 = 30 M. L. W. 357 = 

1929 Iff. W. N. 603 = A-1. R. 1930 Mad- 22 = 

57 M. L. J. 260. 


■Subsistence of patta. 

/v* * j 


Under S. 53 it is sufficient if there was an exchange 
of patta and muchilika and if that patta be in force at 
the time when the distraint takes place or the holding 
is brought to sale. (Devadoss, J.) Sangili Nadan 
V. SUBRAMANIA PjLLAI. 103 I. C- 434 = 

38 M. L. T. 4B = A. I. R. 1927 Mad. 1141. 


—S. 55—Jurisdiction. 

—- Occupancy right . 

The question as to the occupancy right o a person 
is not an incidental matter but one falling within the 
exclusive jurisdiction of a revenue Court in a suit 
under Ss. 55 and 56, and the decision of a revenue 
Court on this point is governed by S. 189 (3): A.I.R. 
1921 Mad. 473, Dist. : Sadasiva Iyer, J., in 43 Mad. 
859, Diss. from. ( Phillips and Madhavan A ai r, JJ.) 
Raieswara Sethupathi v. Muthudayana Pillai. 
12 I.C. 406 = 28 M L.W. 527 = 52 Mad. 332 = 
A.I.R. 1928 Mad. 1122 = 55 M.L.J. 379. 


—S. 55—Landlord and Tenant. 

_ Lessee sub-leasing to cultivators at the passing 

of the Act—Right to patta. 

Appellants, who did not cultivate the lands them¬ 
selves but sub-leased them to cultivating tenants, were, 
on the termination of the lease, served with a notice 
to quit. The appellants, contending that inasmuch as 
they were cultivating the lands as ryots when the 
Madras Estates Act of 1908 came into operation, the 
contract of tenancy was entirely superseded by that 
statute instituted a suit against the respondents for de¬ 
termination of a fair and equitable rent, and for gran t 
of a patta in proper terms; Held : The object of the 
Madras Estates Act 1908 is to improve the condition 
and confer new rights and privileges especially upon the 
occupying cultivators of ryoti lands and it would be 
quite opposed to its policy to confer on middlemen who 
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sub-let to occupying and cultivating tenant’s rights and 
privileges at all resembling those conferred on occupy¬ 
ing cultivators and indeed would result in depriving 
the latter class of the benefits intended to be conferred 
upon them. ( Lord Atkinson.) Surisetti Butchayya 
v. Parthasarathy Appa Rao. 69 I.C. 1 = 

26 C. W.N. 785 = 30 M.L.T. 104 = 
48 I A. 387 = 44 Mad. 856 = 14 M-L-W. 168 = 
A.I.R. 1922 P.C. 243 = 41 M.L.J. 669 (P C.) 

- —Suit for patta—Previous grant to tmother — 

Procedure—Applicability of S. 146. 

S. 146 seems to be intended to prevent landholders 
from contumaciously refusing to recognize transfers 
which are prhria facie valid. But it cannot be read 
as validating transfers which are in t rut lx invalid or as 
affecting the real rights of parties. When such a suit 
is brought the Court is bound to decide whether the 
plaintiff is entitled to a patta or not, if his title to it is 
denied. The fact that the landholder has previously 
recognized a rival claimant, who is alleged to have no 
right in the land, cannot make any difference in the 
matter, for any action of his, to which plaintiff is not 
a party, cannot be allowed to prejudice the latter’s 
right and the defendant cannot plead that unless 
plaintiff lias taken proper steps under S. 146 of the 
Estates Land Act, his suit must be dismissed, fAy ling 
and Krishnan, JJ.) Ramanathan Chetty v. 
Arunachelam Chettiar. 60 I.C. 316 = 

44 Mad. 43=AI.R. 1921 Mad. 557. 

—S. 55—Suit for patta. 

- Previous grant to another — Grantee, if a 

necessary party—Effect of non-joinder—O. I, R. 
10 (2), C.P.C. 

To a suit under S. 55 of the Madras Estates Land 
Act I of 1908, to obtain a patta from the landlord, a 
person to whom the landlord alleges to have already 
granted a patta so that he is not bound to issue a new 
patta to the plaintiff unless he takes proceedings under 
S. 146, is not a necessary party. Even if he were a 
necessary party, the Court should not dismiss the suit 
on the ground of his non-joinder but should act under 
O. 1. R. 10 (2) of the Civil P. C., and add him as a 
defendant if it thinks fit to do so. (Ayling and Krish¬ 
nan, JJ.) Ram an ath an Chetty v, Arunachelam 
Chettiar. 60 I*C. 316=44 Mad- 43= 

A.I.R. 1921 Mad. 557. 

—S 56—Service grant. 

- Discontinuance of service—Effect of —- 

Lands originally granted by a landlord of an estate 
for enjoyment upon service tenure, automatically be¬ 
come ryoti lands when services are discontinued by 
holders of such land, and no question of limitation 
arises in a suit bv lie landlord to enfoice acceptance 
of a patta. 1 Bom. 586 and 28 Bom. 305, Dist.; 41 
Mad. 554, Ref. {Spencer, J.) Meer Md. Noorulla 
v. Mari Nogoppa. 93 I.C. 259 = 23 ML,W- 262 = 
1926 M. W. N- 2 = A. I- R- 1926 Mad. 404. 

—S. 73—Jurisdiction. 

_ Enguiry by Deputy Collector . 

It is a wrong view that a mere denial by the tenants 
ousts the jurisdiction under Ss. 73, 74 and 75, of the 
Deputy Collector to make enquiry. Before the Deputy 
ollector can act it must be shown that the petitioner 
was entitled to apply for appraisement and if on facts 
proved before him such a right is not proved, the ob¬ 
vious course on revision would be to set aside the 
order as being one passed by the Deputy Collector 
without jurisdiction. {Kumaraswami Sastry, J.) 
Kumarappa Chettiar v. Podilal. 102 I.C. 664 = 
25 M L W. 782 = 39 M-L T. 132 = 1928 M.W.N. 157 = 

A. I. R. 1927 Mad. 667=53 M.L J. 146. 
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MAD. EST. LAND ACT, (1908) S. 73—Scope. 

—S. 73—Scope— 

- Right of landlord to experimental harvesting. 

The claim of the landlord to have inserted in the 
patta any provision entitling him to make an experi¬ 
mental harvesting in order to determine what is bis 
proportion of the produce of the crop is contrary to 
the provisions of S- 73. ( Lord Tomlin.) Raja of 

Ramnad v. Mangalam. A. I. R. 1930 P. C. 234. 
—S. 75—Revision- 

- Award by Sub-Collector modified by Collector — 

Justice done by the order—Interference by High Court 

Where the Sub-Collector made the award under 
S. 75 and the Collector modified it, it was held that 
inasmuch as substantial justice between the parties 
was done by Collector’s order, interference by High 
Court was not necessary. (Devadoss, J .) Balasubra- 
mania Mudaliar v. Chengalrqya Chetty. 

113 I. C. 874 = A. I. R. 1928 Mad. 213. 
— S. 77—Appeal. 

■ Decree of Revenue Court—Petition to execute 
decree—Order if appealable. 

A petition filed for the execution of a decree given 
by a revenue Court in a suit filed under S. 77 of the 
Estates Land Act is appealable and is also open to 
second appeal as in Civil 1\ C., S. 47, (Suttdaram 

Chetty, J.) Raja Yarlagadda A. Prasad v. Ravi 
Basavayya. 100 I. C. 678 = 

A. I. R. 1927 Mad- 440 = 52 M. L. J. 332. 
—S. 77—Rent suit. 

- Withdrawal and agreement to fiay all arrears - 

inclusive of time-bar red—If contrary to public 
policy—Suit for breach—Contract Act , Sect. 73. 

Where an agreement, which ends a zamindar's suit 
for rent provides that the suit should be withdrawn 
and that the tenants should pay all the arrears, even 
for time barred years, and its terms further make it 
clear that the agreement constitutes a new cause of 
action, a suit, based on the breach of it, to recover 
arrears according to its terms can lie to a Civil Court, 
and there is nothing in the terms of the agreement 
which is opposed to public policy underlying the pro¬ 
visions of Ss. 189, 199 and 211, Estates Land Act, and 
further the zamindar is entitled to interest up to the 
agreement and subsequent to it also in the form of 
damages. A. I. R. 1924 Cal. 388 and 33 Cal. 985, Rel. 
on. ( Wallace and Madhavan Nair, JJ.) Latch a yy a 
v. Trustee of the Vasudevaswami. 119 I.C. 718 = 

A. I. R. 1929 Mad. 504. 

- Illegal use of water — Claim for water rate— 

Teerwa jasthi. 

The plaintifl sued the defendant for the recovery of 
certain water rates on the ground that the defendant 
illegally used water of the shrotriem, to which he 
(the plaintiff) was entitled as the shrotriemdar, for 
irrigating dry land belonging to the defendant. There 
was a patta granted to the defendant which contained 
a provision for “ Teerva Jasthi ” Held : that 
“teerwa jasthi” refers to such a claim as that made 
by the plaintiff in this case for use or excessive use of 
water in respect of land and though the amount of 
instalment may not be definite, the suit was one for 
arrears of rent within S. 77 of the Act. {Srinivasa 
Aiyangar, J.) G. P. Venkatayya v. K. Kistappa. 

Ill I. C. 743 = A. I. R. 1928 Mad. 340. 

- When Ues'—Principles governing ascertainment. 

In all cases where the rent was not ascertained under 
Ss. 25. 30 or 45, or is not already fixed, the Court in a 
suit under S. 77, when the amount of rent is in dispute 
should, as part of its duty, ascertain the amount. One 
method of doing that is to ascertain the rate prevailing 
for similar lands with similar advantage? pn the neigh¬ 
bourhood and such a principle may well be applied 
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to a suit for rent against a tenant when the rent is 
not already known or fixed : A. I. R, 1925 Mad. 464 
Appr. and Foil.; 27 Mad. 143 (P. C.) p Dist. ( Wallace 
and Thiruvenkatachariar, JJ.) NARAYAN PatRUdu 
v. Pedda Marangi Estate. 109-1. *C. 869 = 

51 Mad. 228 = 27 M. L. W- 12 = 
A. I. R. 1928 Mad. 170 = 54 M. L. J. 564. 

- Two suits, one to fix rent and another to 

recover it if necessary. 

When the landholder brings a suit for rent, before 
the Collector, under S. 77 of the Estates Land Act if 
the tenant disputes the amount claimed, the ‘ 'ollector 
can determine what the proper rate is. It is not 
necessary that the landlord should first bring a suit 
for determining what the amount is which this ryot is 
bound to pay and then bring another suit for recovery 
of rent. It would merely lead to multiplication of 
proceedings. ( Devadoss , J.) V. Mallayya v. 
N. Gajapathiraju. 86 I. C. 13 = 21 M. L- W. 42 = 

A. I. R. 1925 Mad. 454. 

- Jurisdiction of Small Cause Court — Pro. Stn. 

C. C. Act, S. 15—C. P.. C. S. 102 

Both under the Madras Estates Land Act which 
definitely excludes the jurisdiction o! all Civil Courts 
and on the true construction of S. 15 of the Provincial 
Small Cause Courts Act, a Small Cause Court has no 
jurisdiction over a suit for rent by a land-holder 
against his ryot, and therefore the provisions of S. 102 
of the Civil Procedure Code do not apply to such a suit. 
23 Mad. 547 Ref. to, 7 Bom. 100 Dist. (Sadasiva 
Iyer and Napier, JJ ) Shree Varadaraja i>. 
Kanda Barikivadu. 63 I. C. 8 = 15 M. L. W- 150 = 

44 Mad- 697 = 1921 M. W. N- 565 = 
A. I. R. 1922 Mad. 119=40 M. L. J. 466. 

-- Landholder ceasing to be so—Jurisdiction of 

Revenue Court. 

-A landholder ceasing to be so on the date of 

suit for arrears of rent can sue in Revenue Court. 

( Wallis, C. J-, Oldfield and Sadasiva Aiyyar, JJ.) 
Venkata Lakshmamma Garu v. Chintapalli 
Achi Reddi 62 I. C. 890 = 44 Mad. 433 = 

13 M. L. W. 603 = 1921 M. W. N. 198 = 
A. I. R. 1921 Mad. 152 = 40 M. L. J. 319 (F-B ) 

—S. 95—Illegal Distraint. 

- Cultivator not registered holder—Right to 

sue, 

Where the cultivator’s property has been distrained 
wrongfuly, he is not deprived of the right of suit 
under the Act or of the right to plead that the dis¬ 
traint is not warranted by the provisions of the Act, 
simply because he happens to be not the registered 
holder, or the landholder chooses to say that he had 
no notice of his cultivation: A. I. R. 1921 Mad. 195. 
Dist. (Kumaraswami Sastri and Reilly, JJ.) 
Raja of Mandasau. Jagannaikulu. 112 I. C. 176 = 

28 M. L. W. 515 = 1928 M. W. N- 530= 
A. I. R. 1928 Mad. 1103 = 56 M. L. J. 81- 

—S. 96—Interpretation. 

-— 1 'Cultivator aforesaid." 

The term “cultivator aforesaid” in S. 96 of the Act 
appears to be a cultivator other than the defaulter as 
mentioned in S. 79 (2) of the Act. {Kumaraswami 
Sastri and Reilly, JJ.) Raja of Mandasa v> 
Jagannaikulu. 112 1. C. 176= 

28 M. L. W. 515 = 1928 M. W. .530= 
A. I. R. 1928 Mad. 1103 = 56 M. L. J. 81- 

—S. Ill—Procedure—Applicability of 0, 21 R. 22, 
C. P. C. 

Order 21, R. 22 does not apply in the case of sum¬ 
mary procedure contained in S. Ill, Madras Estates 
Land Act, {obiter). 43 Mad. 351, Rel. on. (Odgers, /■) 
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HAD. EST. LAND ACT, (1908) S. Ill-Revision. 
N; Sun BA Reddi v. P. marc a Sastriar. 

, 118 I. C. 818 = A. I. R, 1929 Mad. 517, 

—S. Ill—Revision. 

- ■ Order on application for sale of holding — 
Board of Revenue declining to interfere — Inter- 
ference *by High Court—Delay in applying for 
revision—Right to stop sale oti deposit—Acceptance 
of arrears by landholder will create estoppel. 

An order passed by a Revenue Divisional Officer on 
an application put in by a landholder under S. 111 for 
a sale of the ryot’s holding is revisable by the High 
Court since the Officer is a Court subordinate to the 
High Court. (42 Mad. 76 and 42 Mad. 310, Foil.) 

But where the Revision Petition in the High Court 
is filed more than two years after the order of the 
Board of Revenue refusing to interfere, the High 
Court will not interfere unless there has been a gross 
miscarriage of justice. ( A. I. R. 1924 Mad. 119, Foil.) 
Sale cannot be stopped by a total stranger by deposit¬ 
ing the amount of rent due by the defaulting ryot. 
He must possess an interest which Will be affected by 
the sale. W here, however, the landholder has accept¬ 
ed the arrears from a person, as if it was paid for 
rent due by the ryot, he cannot afterwards change 
his mind and question the interest of the person 
paying it. (Ratnesam, J.) Maharajah of Jaipur v. 
Sobha Sundar Dalai 91 I. (J. 576 = 

A. I. R. 1926 Mad. 149 = 49 M. L. J. 540. 
—S. Ill—Sale of holdings. *• 

-- Procedure—Technical irregularity—Effect of. 

Procedure contained in S. Ill onwards relative to 
the sale of holdings is not only summary, but also 
self-contained procedure, and as long as the provisions 
of this special Act are not infringed the sale cannot be 
impugned merely for a technical irregularity such as 
the failure to give notice of sale in accordance with 
R. 22, O. 21, ('. P« Code to the legal representative of 
the deceased judgment-debtor when such legal repre¬ 
sentative had already taken part in the suit and had 
received notice of attachment: 6 Mad. 180; A. I. R. 
1924 Mad. 431 (F. B.): 22 Mad. 119; Dist,; A. I. R, 
1917 P. C. 156; 7 L. W. 614; A. I. R. 1921 Mad. 195 
and A. I. R. 1927 Mad. 984, Rcl. on. (Odgers, J.) 
Subba Redpi v. Marga Sastriar, 118 I. C. 818 = 

A. I. R. 1929 Mad. 518. 
- Sale of—Sale set aside by Collector and purch¬ 
aser dispossessed on application by third person on 
ground that he purchased it before the Act—Remedy 
of purchaser. 

A ryot’s holding was sold for arrears of rent and 
delivered to the purchaser. One K applied to the 
Revenue Officer to set aside the sale alleging that the 
property was purchased by her before the Madras 

• Estates Land Act. The District Collector, without 
notice to the purchaser, held a departmental inquiry, 
set aside the sale and ordered re-delivery of the pro- 

f perty to K. 

* Held : that the proper suit to be filed by the 

il purchaser would be with K as defendant and he 

might pray either for possession of the property or in 
the alternative for refund of the purchasemoney 
according as K had or had not title to the property 
by her alleged purchase and in either case the action 
of the Collector in cancelling the sale would be im¬ 
material as an order passed without jurisdiction. 
{Ratnesam, J.) Kunthala Muda liar v. Venkata 
l Reddiar. 98 I.C. 726 = A.I.F. 1927 Mad. 253. 

il. —8.112—Action under S. 146, not taken. 

-——Expiry of time allowed by Sec. 112 —Effect of. 
;,!* The absence of pntta and muchilika would be a 
proper ground for a suit under the Schdule to the Act 
$ (Part A, 12). But where no such suit is filed and the 
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MAD. EST. LAND ACT, (1908) S. 112—Notice. 

period allowed by S. 112 is allowed to expire, S. 189 
bars the jurisdiction of the Civil Court to entertain 
such a plea in a suit for possession by purchaser at 
rent sale, because it is the policy of the Act (1) to 
compel any person who has acquired an interest in a 
ryoti tenancy to follow the procedure laid down in 
S. 14G if he wishes to be treated as a ryot; and (2) to 
have all disputes as to procedure in rent sales enquired 
into by the Revenue Courts. To allow a person who 
has not taken action under S. 146, to ignore a rent- 
sale at the time it is held and subsequently to dispute 
its validity in a civil suit would run counter to both 
these principles. S. 189 does allow of such a construc¬ 
tion. (Ayhug, O, C. J. and Odgers, J.) Irulappam 
Servai v. Veerappan. 69 I.C- 918 = 15 M.L.W. 99 = 

31M.L T. 71 = 1922 M.W N. 67 = 
A I R. 1921 Mad. 637=42 M.L.J. 113. 
—S. 112—Defaulter*—Meaning of. 

The expression “defaulter” denotes only the man 
who is the registered pattadar or the heir of the 
registered pattadar or the person whom the landholder 
has become bound to recognise by reason of the 
provisions of S. 146. (Sadasiva Aiyar and Spencer, 
JJ.) MlDNAPORE ZaMINDARY Co. LTD. V, MUTHA- 

ppudayan. 62 I. C. 337 = 44 Mad. 534 = 

13 M. L. W. 387 = A. I. R. 1921 Mad. 195 = 

40 M. L. J. 213. 

—S. 112—Initiation of proceedings under. 

- Commencement—Ryots if need served with 

notice—Transfer subsequent to issuing of notice — 
Effect. 

The landholder is not entitled to take nor to 
continue proceedings under S. 112 of the Estates 
Land Act after he has transferred his interest as 
landholder to a stranger, but he can initiate the 
proceeding under S. 112 and then transfer his 
interest. The land-holder legally initiates such a 
proceeding if he sends the notices contemplated by 
the section to the Collector in time. It cannot be 
said that proceedings under the section can be taken 
to be initiated only when the ryots were actually 
served with notices. (Wallace and Anantakrishna 
Ayyar, JJ.) Meenakshi Ammal v. Rangasavami 
Aiyar. 1930 M. W. N. 353. 

■—S. 112—Improper notice. 

- Validity of sale—Answer petition if can be 

treated as plaint. 

Under S. 112 of the Estates Land Act, the tenant 
has either to pay the rent due to the landlord or to 
file a suit within 30 days from the date of the service 
of notice ; and if the tenant files what he wrongly 
calls a petition in answer to the notice issued, that 
petition should not be considered as a mere petition 
but should be considered as a plaint. If the notice 
under S. 112 is not a proper notice then no sale can 
be held under S. 112. Where the claim is illegal, the 
landlord is not entitled to sell the property of the 
tenant and say that the sale is good to the extent of 
the legitimate claim. (Devadoss, J.) Ra a of Ven- 
katagiRI v. Kotee Subbayya. 86 I.C. 382 = 

A I R. 1925 Mad. 1026. 

—S. 112—Jurisdiction. 

-- Unlawful sale of ryots' property—Suit if 

Cognisable by Civil Court. 

1 A suit by a ryot who alleges that his property has 
been unlawfully sold can be investigated and tried by 
a Civil Court. 1923 Mad. 6 F. B. Foil. (Odgers, J.) 
Chidambara Velan v. Sangii.i Servai. 

86 I.C. 727 = 1925 M-W-N. 80 = 
AIR. 1925 Mad. 462 = 48 M.L.J. Ill, 
—S. 112—Notice. 

—- What is proper and sufficient , 
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MAD. EST. LAND ACT, (1908) S. 112—Notice—Per- 

sonal service- 

S. 112 Joes not require a statement in the endorse¬ 
ment of the notice returned that there was no adult 
male member in the family of the person to be served 
at his place of residence. But the Court is justified, 
when it has to decide whether or not there was a 
sufficient and proper notice under the section, in 
considering all questions arising from the way, in 
which the return was made. Where, it is clear that 
a copy of the notice was not served on the holder or 
his authorised agent, the Court can take into consider¬ 
ation the state of the endorsement in order to satisfy 
itself that the notice had or had not been served in 
accordance with law. (Odgers, J ) Chidambara 
Velan v. Sangili Servai. 86 I-C- 727 = 

1925 M.W.N. 83 = A.I.R. 1925 Mad. 452 = 

48 M.L.J. 111. 

v-S. 112—Notice—Personal service. 

. It js difficult to construe the clause in S. 112 enab¬ 
ling the landlord to affix the notice ‘on some conspi¬ 
cuous part of the last known residence if he lias any, 
within ten miles of the holding, should he be unable 
to effect personal service’, to mean, that a tenant is 
bound to reside within 10 miles of his holding and 
that should he reside outside the ambit, personal 
service is unnecessary, (Schwabe, C. J Oldfield 
and Coutts-T rotter, JJ.) Raja of Ramnad v. Ven- 
Katarama Aiyar. 69 I-C. 923=1922 M-W.N- 501 = 
16 M-L-W- 274 = 31 M.L.T. 158 = 45 Mad. 890 = 
A.I.R. 1923 Mad. 66 = 43 M.L.J. 264. (F. B.) 
—S. 112—Premature Sale—Validity of. 

Premature holding of sale does not necessarily 
amount to fraud vitiating a sale held under the Act. 
{Oldfield and Hughes, JJ.) R. Surayya v. Deva 
Nakasingadu. 14M.L.W. 232 = 

A.I.R. 1921 Mad. 507. 
—S. 112—Sale proclamation—Service of by 
affixture. 

Where the pattadar was absent at Rangoon for a 
considerable time, service by affixing the proclamation 
on the land and at the last known place of residence 
constitutes a perfectly legal service under S. 112. 
(Oldfield and Hughes, JJ.) R. Sukavya v. Deva 
Narasingadu, 14 M.L.W. 232 = 

A.I.R. 1921 Mad. 507. 

—S. 112—Tender of Patta. 

xn - To heir with name of deceased pattadar — 

Validity of. 

In the case of a ryot coming under the Madras 
Estates Land Act, the heir stands in the shoes of the 
ryot and is entitled to bring a suit under S. 112, and 
therefore a tender of patta made to the heir with the 
name of the deceased pattadar is valid. (Devadoss 
and Jackson, JJ.) Kaliafpa Nadar v. Muthu 
Vijaya Thambayasami. 106 I.C. 140 = 

39 M.L.T. 442 = A.I.R. 1927 Mad- 984. 
—S. 115—Ryoti Land. 

- Conversion into private. 

Land proved to have once been ryoti can never be 
treated afterwards as having (by any dealing by the 
zamtndar or by the tenant or by both) been converted 
into Kan} at am land except in the single case men¬ 
tioned in the proviso to S. 115 of the Estates Land 
Act, namely, except where the land-1 lolder has by his 
own servants or by hired labour with his own or 
hired stock cultivated the land as private land for 12 
years immediately before the commencement of the 
Act. (Sadasiva Aiyar and Napier, JJ.) Raja 
Venkata Ramiah v, Lanka Lakshaminarayana 
66 I. C. 376=43 Mad. 39 = 30 M. L. T. 188 = 
15 M. L. W. 218 = 1921 M. W. N. 615 = 
A- I; Hi 1922 Mad- 281=42 M. L. J. 161. 


MAD. EST. LAND ACT, (1908) S. 125—Mortgage. 

—S. 117—Sale. 

- Absence of fresh proclamation~Agreement to 

ivaive by debtor—Validity of sale —C. P. Code 
O. 21, R. 66. 

The judgment-debtor’s pleader requested the decree- 
holder that the sale should be stopped up to a certain 
date as he had applied for stay of execution and 
promised not to claim further proclamation. The 
sale was accordingly stopped but no order for stay 
was obtained up to that date. Consequently the 
property was sold four days after the date so consent¬ 
ed without causing any injury thereby to the 
judgment-debtor but without fresh proclamation. 

Held : that the sale could not be impugned. 7 All. 
676 ; 16 Cal. 794, Dist.; 39 Cal. 26 (P. C.); 21 M. L. J. 
1008 ; A. I. R. 1921 Mad. 484, Rel. on. ( Odgers, J.) 
Si' be a Reddi v. Marga Sastriar. 118 I. C- 818 = 

A. I. R. 1929 Mad. 517. 

—S. 116—Limitation- 

- Sale by landlord of tenant's holding—Suit to 

set aside—Limitation Act (9 of 1908), Art. 12. 

A sale under S. 118 of the Madras Estates Land 
Act is not a sale in pursuance of a decree or order of 
the Collector or other officer of revenue and consequ¬ 
ently a suit to set aside the sale is not governed by 
Art. 12 of the Limitation Act. ( Devadoss , J.) 
Subbayya v. Narayan Kristayya, 100 I- C- 1007 = 
38 M. L- T. 333 = A. I. R. 1927 Mad- 488 = 

52 M. L. J. 390. 

—S. 12C—Sale- 

- Property worth much more than arrears but 

one revenue field—Sale if fraudulent. 

If what is brought to sale for arrears of rent is a 
revenue field, then the landlord is not guilty of fraud 
in bringing to sale a property worth considerably 
more than the arrears for which the sale is held, 
(Devadoss, J.) Sangili Nad an v. Sibramania 
PlLLAi. 103 I. C. 434 = 38 M. L. T. 48 = 

A. I. R. 1927 Mad. 1141. 
—S. 12C—Burden of proof. 

- Purchaser at revenue sale—Strict compliance 

with requirements of Act-—Proof of, if necessary. 

Where the landlord, does not seek to avail himself 
of the special procedure by way of distress or sale 
provided for by the Act but it is the purchaser in a 
revenue sale whose rights are sought to be limited by 
imposing on him a mortgage to which he would not be 
liable if the sale had been properly conducted, the 
principle that it is for the landlord who seeks to avail 
himself of the special procedure by way of distress 
provided for by the Act, to show that the requirements 
of the Act have been complied with, does not apply : 
27 Mad. 94, Dist . ( Phillips , J.) Arulanandam. 

Pi llai v. Malaya Pillai. 91 I. C- 355 = 

A. I. R- 1926 Mad. 401. 

—S. 125—Mortgage. 

- When binding on purchaser at revenue sale. 

Where the mortgage is not effected with the 
permission of the landlord under S. 125 it is 
not binding on a purchaser in a revenue sale. 
(Phillips, J.) Arulanandam Pillai v. Malaya 
Pillai, 91 I. C. 355 = A. I. R. 1926 Mad- 401. 

-- Mortgage created before the Act — Amount 

which usufructuary mortgagee is entitled under 
T. P. Act, S. 72 (6) to add to the principal money tf 
cxem pted. 

Sums claimed by a usufructuary mortgagee as 
part of the mortgage money by virtue of S. 72 (b) of 
tlie Transfer of Property Act are also saved by S. 125 
oi the Madras Estates Land Act, where the mortgage 
was created before the Act. (Spencer and Ratne- 
sam, JJ.) Venkata Nara&imha Raju v, KuP p V 
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MAD. EST. LAND ACT, (1908) S. 125—Prior 
purchase* 

CHETTY. 63 I. C. 24 = 1921 M. W- N. 479 « 

A. I R. 1921 Mad. 430=40 M. L. J. 524. 
—S. 125—Prior purchase. 

- Prior purchase—If an encumbrance. 

Prior purchase of a holding does not amount to an 
encumbrance within the meaning of S. 125. (Ratne- 
sam, J.) Kuthai.a Mudauar v. Venkata Reddiar. 

98 I. C. 726 = A. I. R. 1927 Mad. 253. 
—S. 125—Rights of purchaser. 

- Revenue Sale—Occupancy right not put an end 

to—Mortgage sale—Acceptance of rent from pur¬ 
chaser at such sale for defaulter—Effect of. 

Under S. 125 a purchaser ina sale for arrears of 
rent takes subject to encumbrances created before 
the passing of the Act where the landlord did not put 
an end to the occupancy right of the defaulter under 
cover of his rent sale but on the contrary accepted 
subsequently rent from the purchaser in a mortgage 
sale, on behalf of the defaulter. Held, that the purcha¬ 
ser in the mortgage sale had superior rights over the 
purchaser in the sale for arrears of rent. {Wallace, J.) 
Pachalla Doraiswami Aiyangar v. S. Maiiant 
IP ray ag a Dasgee. 82 I. C. 721 = 1924 M.W.N* 670 = 

A. I. R. 1924 Mad. 918. 
—S. 125—Rights of purchaser. 

- Mortgage sale—Rent sale. 

A purchaser in execution of a mortgage executed 
after the Act but for a portion of the amount due 
under the mortgage prior to the Act has a better 
title than an auction-purchaser in execution of a 
decree for rent by the landlord. (Krishnan, J •) 
Sunderamiah v. Venkatasubbiah. 84 I. C. 788 = 

19 M. L. W- 537 = 34 M. L. T. 107 = 
1924 M- W. N- 320 = A. I. R. 1924 Mad. 619 = 

46 M. L. J. 380. 

—S. 125—Sale. 

- Immunity under S. 125 —When arises. 

Primarily when in S. 125 the legislature speaks of 
sales of holding for arrears of rent it must be taken 
that the reference in that section is only to the sale 
of the raiyat’s holding as prescribed in the Act in 
S. Ill and the following sections and, therefore, the 
immunity provided in S. 125 arises only when the 
sale is under that sub-division, namely under Ss. Ill, 
112 and so on; the immunity extends to sate by 
revenue Courts by virtue of S. 132, but not when 
the sale is by the Civil Court ; 43 Mad. 786 Foil, and 
42 Mad. 114, Dist. (Srinivasa Ayyangar and 
Reilly, JJ .) Subbarayudu v. Venkataratnam. 

110 i. C. 136 = 51 Mad. 632 = 1928 M- W. N- 266- 
28 M. L. W. 477 = A. I. R. 1928 Mad. 1074 = 

55 M- L. J. 314. 

—S. 125—Scope. 

- Rights acquired before Act. 

Any right acquired before the passing of the Estates 
Land Act in the bolding is saved by S. 125 of the Act. 
(Dcvadoss, J.) Venkatrayudu v. Maharaja of 

Pittapljram. 106 I.C. 663 = 31 Mad. 774 = 

27 M.L.W. 139 = 1928 M-W-N. 52 = 
A.I.R. 1928 Mad. 360 = 54 M.L.J. 138. 
—S. 131'—Application to set aside sale. 

-- Delay in deposit excused—Revision if lies. 

In an application under S. 131 the applicant nm 
being aware of the exact amount he had to deposit, 
applied to the Deputy Collector himself, who 
conducted the sale and before whom the application 
was filed, paid it and subsequently when the exact 
amount was discovered the period of 30 days had 
expired but the delay was excused and the balance 
due was received and the sale was set aside. Held (1) 
4 hat the delay was due to an Act of the Court and 


MAD EST. LAND ACT, (1808) 8. 145—Right to 
collect revenue^ 

hence could be excused ; (2) that there was no want 
of jurisdiction in the lower Court to excuse the delay 
under the circumstances. (25 Cal. 216; 25 Cal. 639, 
Foil.; 26 Cal. 449, Dist.) (Kumaraswami, Sastri, J.) 
Adimoola Mudauar v. Manicka Mudauar, 

78 I.C. 142 = 19 M.L.W. 238 = 34 M.L.T, 10 = 

1924 M.W.N. 230 = A.I.R. 1924 Mad. 592 = 

46 M.L.J. 329, 

—S. 131—Application to set aside sale- 

—— Notice to auction purchaser—Necessity of. 

The auction-purchaser under a sale for rent, has a 
right to notice of an application by the ryot to set 
aside the sale and is entitled to be heard before any 
order is passed. (Seshagiri Aiyar, J.) Vaithia* 
linga Chetty v. Kullappa Naicker. 

59 I.C. 889 = 12 L.W. 354. 
—S. 131—Jurisdiction of Civil Court. 

-- —Plea of fraud. 

The right to set aside a sale conferred by S. 131 )f 
the Estates Land Act does not take away the right jc 
suit in the ordinary Civil-Courts to set aside the sale j i 
the ground of fraud. 26 M.L.J, 36, Foil. (Phillips, J.) 
Erapfa Reddi v. Fedamjjnisami Setti, 

91 I.C. 264=23 M.L.W. 411 = 1926 M.W.N. 325 = 

A.I.R. 1926 Mad. 161 = 49 M.L.J. 560. 
—S. 131—Limitation 

- 'Limitation Act, Art. 12 (b). 

As a sale becomes final, in the absence of any 
application under S. 131, Estates Land Act, within 
30 days after the date of sale, a suit to set aside the 
sale brought more than one year after such date is 
barred by limitation. (Phillips and Venkatasubba 
Rao,JJ.) Kamulammal v. N. Chokalingam Asarj, 
76 I.C. 849 = 19 M.L.W. 81 = 33 M.L.T. 204 = 
1924 M.W.N. 37 = A.I.R. 1924 Mad 278 = 

45 M L-J. 840. 

—S. 131—Suit to set aside sale. 

- Ryot applying under S. 131 and failing- 

Subsequent suit in Civil Court if barred. 

The Civil Courts have jurisdiction in all cases in 
which they would have had jurisdiction prior to the 
Estates Land Act except in so far as such jurisdiction 
is expressly or by necessary implication taken away by 
the provisions of S. 189 of the Estates Land Act. -The 
fact therefore that two unsuccessful applications were 
made by the ryot under S. 131 does not take away 
this right of suit under the Civ. Pro, Code. JA.I.R, 
1923 Mad. 6 (F. B-), Foil. (Odgcrs and Visvanathq 
Sastri, JJ.) Ma Ealing a Naicker v. Vellaya 
Naickek. 92 I.C. 412 = 49 Mad. 490 = 

22 M.L.W. 794 = 1925 M-W-N. 884 = 
A.I.R. 1926 Mad. 190 = 51 M.L.J. 559.. 
—S. 132—Scope. 

S. 132 relates only to a question of procedure and 
does not affect the substantive rights of the parties. 
26 Mad. 686 (F.B). Appl. (Phillips, j!) ' Kotayya 
v. Kotappa. 90 I- C. 531 = 23 M. L.W. 178 = 

1925 M-W-N. 722 = A.I.R. 1926 Mad. 141 = 

49 M.L.J. 117. 

—S. 145 to 148—Right to collect revenue. 

_ —Conversion of ryotwari into ryoti tenure—If 

legal. . ; *• - r - 

It is open to the Government to enter into aq 
arrangement with the Zamindar to keep the ryotwari 
tenure as such and to give him the right to collect 
the revenue payable to Government, but in the 
absence of clear evidence it should not be lightly held 
that the Government made a ryotwari tenant a ryot 
under a Zamindar. The Government have no power 
i i" the absence of Legislative sanction to convert a 
^ ryotwari tenure into a -fi tenure in an estate. 
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MAD. EST. LAND ACT, (1908) S- 146—Transfer. 

(Dcvadoss, J.) M. Surayya v. Surya Rao. 

88 I. C. 99 = 22 M. L. W. 376 = 
1925 M. W. N- 730 = A. I. R. 1925 Mad. 771 = 

48 M. L. J. 577. 

—S. 146—Transfer. 

■■ ■ ■Notice to landlord— Failure to give notice — 

.Effect of, 

S. 147 was intended to lay down clearly that the 
landlord is entitled to continue to deal with the 
existing pattadar until notice of transfer is given him, 
and is applicable to transfers made before the 
commencement of the Act, and does not determine 
any substantive right, S. 146 lays down that when 
there has been a transfer, whether before the 
commencement of the Act or after it, the transferee 
will be entitled to be impleaded in proceedings if he 
gives the notice which S. 146 prescribes ; but that 
until he does so, the existing pattadar will still be the 
person with whom the landlord has to deal and the 
transferee will be bound by any decree passed against 
him. (Oldfield and Ramcsant, JJ.) Ski Mahant 
Pryaj v. Sarangapani. 86 I. C. 647 = 

17 M. L. W. 361 = 32 M- L. T. 251 = 
1923 M, W. N. 193 = A. I. R. 1923 Mad. 486. 
- Steps to be taken. 

Where no proceedings are taken under S. 146 to 
obtain transfer of tenancy, the mere fact that rent 
was once taken from the alleged transferee, will not 
effect a transfer of the tenancy. { Ayling , A. C. j. and 
Odgcrs, J.) Irulappan Servai v. Veerappan. 

69 t C. 918 = 15 M. L. W. 99 = 
31 M. L. T- 71 = 1922 M. W. N. 67 = 
A. I. R. 1921 Mad. 637 = 42 M. L, J. 113. 
dil- By operation of law— Notice if necessary. 

Though the landlord under S. 146 of the Madras 
Estates Land Act is not bound to recognise a transfer 
by the act of the ryot or even in execution of a Civil 
Court’s decree or by act of a public officer exercising 
statutory powers of sale unless both the transferor 
and transferee give notice to him in writing, or the 
decree or order of the Civil Court establishing the 
transfer, or the sale certificate of a public officer evi¬ 
dencing that transfer is produced, so far as transfer 
to the heir from the registered pattadar, by operation 
of law, is concerned, there is nothing in the Act which 
absolves the Zamindar from the duty of recognising 
such a transferee as the ryot who holds the land under 
the landlord in succession to the deceased ryot. 
(Sadasiva Atyar and Spencer, JJ.) Midnapore 
Zemindary Co. Ltd., v. Muthappudayan. 
~5« 5 62 I- C. 337 = 44 Mad. 534 = 13 M. L. W. 387 = 

A. I. R- 1921 Mad. 195 = 40 M. L. J. 213. 


'—S. 147—Applicability. 

Section 147 in terms applies to proceedings under 
S.-42. [Wallace and Srinivasa Ay attgar, JJ -) Sdbba 
Reddy v. Venkatasubba Reddy. 110 1. C. 539 = 

51 Mad. 755 = 28 M. L- W. 558 = 
A. I. R. 1928 Mad. 519 = 55 M. L. J. 72. 
—S. 151—Diversion. 


From agricultural purpose—Effect of. 


The principle that seems to underlie S. 151 is that 
when a holding is in the possession of a tenant lie 
holds it on the terms agreed to or settled between the 
parties only for agricultural purposes and that as 
such tenant he is not at liberty to divert the land 
from the main purpose of the holding, namely, the 
agricultural purpose and any such diversion will 
entail forfeiture whereupon the landholder might sue 
the tenant in ejectment. (Wallace and Srinivasa 
Aiya .gar, JJ,) Narayana Rao v. Rajah 
Vasireddi. 110 I. C. 366 = Cl Mad. 478 = 

1928 M. W. N. 694 = 27 M. L. W. 845 = 


MAD. EST. LAND ACT,.(1908) S- 123—Ejectment 
Suit. 

A- I. R, 1928 Mad. 564 = 54 M. L. J. 621. 

- From agricultural purposes—What consti¬ 
tutes—Putting up building—Effect of. 

Where the direct object of the alienee from occu¬ 
pancy tenant in putting up the building was to use the 
building for residential purposes and the area covered 
by building and compound was merely half of the 
whole it was held that the act was substantially 
to divert the land from -agricultural purposes 
within S. 151. ( Wallace and Srinivasa Aiyangar, JJ.) 
Narayana Rao v. Rajah Vasireddi. 110 I. C. 366 = 

51 Mad. 478=27 M. L. W. 845 = 
1928 M. W. N. 694 = A. I. R. 1928 Mad. 564 = 

54 M. L. ' J* 621. 

- From agricultural purposes—Sate for building 

purposes—Effect of value of holding. 

Where 14 acres out of 15 and odd acres of land 
leased for agricultural purposes is sold by the tenant 
by selling 14 acres out of 15‘65 acres for building pur¬ 
poses so that the tenants in effect converted the 
agricultural land into building sites it was held 
that they have materially impaired the value 
of the holding for agricultural purposes and rendered 
it substantially unfit for such purposes. ( Phillips , J.) 
Vasireddi v. Kameswakasomayajulu, 

92 I. C. 402 = 22 M. L. W. 833 = 
1925 M. W. N. 776 = A- I. R. 1926 Mad. 157 = 

50 M> L. J. 97. 

—S. 151—Scope of. 

- Possibility of impairment, if enough. 

What S. 151 provides is that what has been done 
must have already materially impaired the value of 
the holding and rendered it already substantially 
unfit. The mere possibility of the land or even the 
certainty of the land being so built upon becoming 
unfit for agricultural purposes would not be sufficient 
to bring in the operation of S. 151. (Wallace and 
Srinivasa Aiyangar, JJ.) Narayana Rao v. Rajah 
Vasireddi. 110 I. C. 366 = 

51 Mad. 478=1928 M- W- N- 694 = 
27 M. L. W. 845 = A. I. R. 1928 Mad 564 = 

54 M. L. J. 621. 

—S. 153—Ejectment Suit. 

- Nott-occupancy ryot holding under lease execu¬ 
ted prior to Act and continuing from year to year — 
Suit to c jeet — Proper forum. 

A suit for ejectment by ryot against a non-occu¬ 
pancy ryot on the ground that the defendant was let 
into the land as plaintiff’s tenant for four years 
under a muchilika, dated 20th March 1908, that is, 
prior to the passing of Act 1 of 1908, and that since 
the expiry of the lease in 1912 defendant has been 
continuing under oral leases from year to year is not 
governed by S. 153 and the Civil Court is, therefore 
the proper forum in which the suit must be brought. 
(Wallace, J.) Ganapati Rao v. Sattamma. 

112 I. C. 400 = A. I. R. 1928 Mad. 960- 

- Non-occupancy ryot—Jurisdiction of Civil 

Court. 

Section 153 is exhaustive of the grounds of the suit 
before the Collector but not exhaustive in the sense 
that the suits for ejectment of non-occupancy ryot lie 
only before the Collector. It may be that as to old 
waste the effect of S. 157 is to prohibit a suit for 
ejectment on grounds other than those in S. 153 
(which can be only before a Civil Court) though even 
then the proviso to S. 153 prevails over both Ss. 153 
and 157. But as to other non-occupancy ryots there 
is no section and suits lie before Civil Court if based 
on grounds other than those mentioned in S. 153. 
(Coutts-T rotter, C. JRamesam and Wallace, JJ •) 
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MAD. EST- LAND ACT, (1908) S. 162—Cultivable 
—Waste land. 

Govinda v. Cuencialroya. 83 L C. 74 = 

35 M. L. T. 29 = 1924 M. W. N. 733 = 
47 Mad. 896 = A. 1. R. 1925 Mad. 22= 

47 M. L. J. 415. (F. B.) 
*—S. 162—Cultivable—Waste Land. 

- Suit for mesne projits—jurisdiction of Civil 

Court. 

When the definition of raiyati lands speaks of 
cultivable lands it means land that is ordinarily and 
usually cultivated and it does not refer to waste land 
though even waste land can at times be cultivated 
with labour and expenditure of money. Mesne profits 
of such waste lands can . therefore be ascertained by 
the Civil Court. { Krishnan, J.) A. SubaYya v. 
R. Venkataramiah. 79 I. C. 718 = 

19 M. L. W. 626 = 34 M. L. T. 233 = 

1924 M. W. N. 630 = 
A. I. R. 1924 Mad. 832 = 47 M. L. J. 459. 
—S. 164—Scope. 

- Ryot mentioned in record of rights—Suit 

under Ss. 173 and 179, if necessary. 

The scheme of Chap. 11 would seem to show that 
where a ryot is only mentioned as a ryot in respect of 
a particular holding in the Record-of-Rights, no suit 
need be instituted under Ss. 173 and j 79, on pain of 
the party being unable to agitate that question further. 
{Anantakrishna Ayyar, J.) Putta Chelamiah v. 
Venkatakumara Mahipati Suryarao Bahadur 
Garu. 121 I. C. 765 = A. 1. R. 1930 Mad. 1. 

—S. 167—Entries. 

• In Record of Rights—Value of. 

Section 167 (3) does not declare that any entries in 
the Record-of-Rights mentioned therein shall be 
conclusive and that the correctness of the same should 
not be contested unless a suit is filer!. It only says 
that the Record-of-Rights shall be evidence and its 
correctness shall be presumed : A. I. R. 1927 Cal. 210 
and A. I. R. 1925 Cal. 815, Ref. {Anantakrishna 
Ayyar, J ) Putta Chelamiah v. Venkatakumara. 

121 I. C. 763 = A- I. R. 1930 Mad. 1. 
—S. 168—Interpretation. 

•- ■'Preceding ten years'—Meaning of—Exclusion 

of famine years. * ’ » .j 

“ Preceding ten years ” in H. (a)lof S. 40 (3) means 
the ten years preceding the year in which the 
Collector determines the amount of the commuted 
rent and not the ten years preceding the year in which 
the suit is instituted. The " ten years ” refer to the 
preceding ten years other than the years which the 
Local Government may notify to be or to have been 
famine years, thus excluding from the ten years any 
years which may have been so notified. The exclusion 
of any year or years from the ten years’ period does 
not mean that the statutory term is thereby extended. 

In settling fair and equitable rent under S. 168 (2) 
the average of ten years is only to form one of the 
considerations for the fixing of commuted rent, and 
the Court is at liberty to take other facts also into 
consideration where the circumstances are peculiar, 
such as where some of the ten years are extraordinary 
years. {Walter and Madhavan Hair, JJ.) Ramayya 
v. Zamindar of Mandasa. 95 I. C. 963 = 

1926 M. W. N- 351 = A. I. R. 1926 Mad. 76C. 
—S. 171—Jurisdiction. ! 

- — Power of a single member. 

A single member of the Board of Revenue has 
power to decide questions under Ss. 171 and 172, 
Madras Estates Land Act, if the Board has declared 
that the questions may be disposed of by him. 

{Phillips, Krishnan and Ramesam, JJ.) Zamindar 
of Kallikote <k Atagada Estate v. Mongolq- 


mad. EST. LAND ACT, (1908) S. 185—Method of 
proof. 

^K, 9? I.C. 921 = 24 M.L.W. 416 = 

A I R. 1926 Mad- 1047 = 
51 M.L.J. 500. (F.B.) 

—S..171—Revision. 

Quaere : Whether the High Court has jurisdiction 
to interfere in revision with the orders of the Board of 
Revenue under Ss. 171 and 172. ( Phillips, Krishnan 
and Ramesam, JJ.) Zamindar of Kallikote & 
Atagada Estate v. Mongolopur, 97 I.C. 921 = 

24 M.L.W. 416 = A.I.R. 1926 Mad. 1047 = 

51 M.L.J. 500 (F.B.) 

- Orders under, by Board of Revenue—Revision 

by High Court, 

The High Court has revisional jurisdiction over the 
orders of the Board passed under Ss. 171 and 172 of 
the Estates Land Act : (Case-law discussed.), 

{Dcvadoss and Waller, JJ.) SANKA Rao v. Ryots 
of Kalagampudi. 94 I.C. 164 = 4) Mad. 499 = 

23 M.L.W. 320 = 1926 M.W.N. 131 = 

A I R. 1926 Mad. 430. 

- ——Revision—Board of Revenue—If Subordinate 

to High Court. 

The Board of Revenue is not a Court subordinate 
to the High Court for the purposes of this section. Per 
Spencer, J. (Contra Devadoss, J.) {Spencer and 
Dcvadoss, JJ.) B. Appanna v. A. v Latchayya. 

79 I.C. 372 = 33 M.L.T. 92 = 18 M.L.W. 843 = 
47 Mad. 250 = A.I.R. 1924 Mad. 119 = 

45 M.L.J. 735. 

'No remedy by suit—Order rebisable. 

The High Court does not interfere as a rule with 
the orders of Courts subordinate to it over which it 
has revisional jurisdiction in cases where there is 
another remedy open to the party than by revision. 
Where a revenue officer acting under Ch. 11 and 
about to detemine a fair and equitable rent, erroneo¬ 
usly considers himself bound by S. 30 he does not 
exercise his jurisdiction and as the parties have no 
right of suit in such a case, the High Court would be 
justified in exercising revisional jurisdiction, {Deva¬ 
doss and Waller, JJ.) Sankarao v. Ryots of 

Kalagampudi. 94 I.C. 164=49 Mad. 499 = 

23 M.L.W. 320 = 1926 M.W.N. 131 = 

A I R. 1926 Mad. 480. 
“S. 179—Suit for declaration. 

Wrmgentry in Record-of-Rights—Limitation — 
Limitation Act, Art. 120. 

A suit for declaration that an entry in the Record- 
of Rights that the defendants are ryots with per¬ 
manent rights of occupancy is wrong is not barred by 
reason of the fact that the defendants had, in a 
previous suit more than six years of the institution of 
the suit for declaration, set up rights of permanent 
occupancy in the written statement as against the 
plaintiffs and to their knowledge, the cause of action 
based on the entry in record-of-rights being an 
independent one from the one based on such denial : 

36 Mad, 383, Rel. on. {Sundaram Chetty, J .) 
Suryanarayan v. Bullayya. 101 I.C. 85= 

25 M.L.W. 367=A.I.R. 1927 Mad. 568 = 

52 M L.J. 323. 

—S. 185—Method of proof. 

- -Conversion of ryoti laud into private land— 

Evidence after 1898 —Value of. 

Section 185 deals only with the method of proof and 
does not enact any rule of substantive law. 

There is nothing in S. 185 or S, 8 (i) to justify the 
contention that ryoti land could not before the date 
of the Act be converted into private land. 

In order to see whether a particular land was 
landholder's private land, evidence subsequent to 1899 
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MAD. EST. LAND ACT, (1908) S- 185—Private land- 

is by implication excluded. If the question is whe¬ 
ther a plot of land is ryoti land or private land, the 
landholder, to make out his contention that they 
are private, cannot rely upon leases made subsequent 
to July-1898. Kut such leases can be put in evidence for 
the purpose of showing not the character of the land 
(ryoti or kamatam , but for showing that, if the land 
had been treated; as private lands till 1898 they 
were not treated diff erently subsequent to that date : 
35 Mad. 168, Rel. on. (Krishnait and Venkatasubba 
Kao, JJ.) VEERABHADRAYYA V. NaGANNA NAIDU. 
98 I.c. 828 = 50 Mad. 201=24 M.L.W. 579 = 
1926 M.W.N. 869 = A.I.R. 1927 Mad- 41 = 

52 M.L.J. 38. 

—S. 185—Private land- 

—-- Conversion into ryoti land—Successor of land¬ 

holder tf bound by the transaction. 

There is nothing to prevent a land-holder from 
converting his private lands into ryoti lands and where 
a land-holder does convert private land into ryoti land, 
his successor could not avoid the transaction by merely 
issuing notices to quit or by any alteration in his own 
registers. (Spencer and Devadoss, JJ.) Sakavana- 
PERUMAL V. SUBBAYYAN. 16 M-L-W. 802 = 

1922 M.W-N- 763 = 31 M-L-T. 430 = 

A.I.R. 1922 Mad. 514. 

—S. 187—Contracts. 

- For enhanced rent—Enforceability of. 

The fact that S. 187 does not specifically mention 
contracts for enhancing rent, does not render the con¬ 
tract unenforceable. (Devadoss, J.) Venkataramana- 
char v. Vallai Ibrahim Sahib. 83 I.C. 130 = 

20 M.L.W. 582 = 1924 M.W.N. 897 = 

A.I.R. 1924 Mad. 897. 

—S. 187—Estoppel- 

-- Question whether suit land is in estate or not 

itself in dispute—Previous suit deciding that ques¬ 
tion against tenant—Tenant submitting and obtain¬ 
ing muchilika — Estoppel — Evidence Act, Sect. 116. 

Although where the lands are lands in an estate, a 
tenant cannot contract out of his occupancy-rights, i.e. 
however much he may contract to surrender the land 
at the end of the period of a muchilika, such a clause 
would be void and in spite of the clause lie may 
continue in possession ; still where the question whe¬ 
ther the land is in an estate or not is itself in dispute 
and the dispute has been settled by a Court of Law 
against the contention of the tenant that the land is in 
an estate, and therefore, prima facie the EstatesLand 
Act does not apply, if the tenant submits to the deci¬ 
sion and obtains a muchilika he will be estopped from 
raising the question that the lands are in an estate so 
long as he keeps possession under the muchilika and 
has not surrendered vacant possession : A.I.R. 1922 
P.C. 241 j A.I.R. 1925 Mad. 1043; 29 Cal. 518; 34 Mad. 
211, Rel. on. ; (1895) 2 Ch. 273 and (1899) A. C. 144; 
Re. Anderson I’eglerv- Gillatt, (1905) 2 Ch, 70; Re. 
Coole Code v. Flight, (1922) 2 Ch. 536 Dist. 22 Bom. 
348, Ref. (Ramesam and Venkatasubba. Rao % JJ.). 
Ramalinga Mudali v. Ramaswami Ay, var. 

119 I-C. 577 = 29 M.L-W. 760 = 
1929 M.W.N. 239 = A.I.R. I 929 Mad. 529- 
—S. 188—Agreement for arrears of rent. 

-- Inclusive of time-barred—If contrary to pub¬ 
lic policy—Suit for breach—Contract Act , Sec . 73. 

Where an agreement, which ends a zamindar's suit 
for rent provides that the suit should he withdrawn 
and that the tenants should pay all the arrears, even 
for time barred years, and its terms further make it 
clear that the agreement constitutes a new cause of 
action, a suit, based on the breach of it, to recover 
arrears according to its terms can lie to a Civil Court, 


MAD. EST. LAND ACT, (1908) S-182—Jurisdiction 
of Revenue Court- 

and there is nothing in the terms of the agreement 
which is opposed to public policy underlying the pro¬ 
visions of Ss. 189, 199 and 211, Estates Land Act, and 
further the zamindar is entitled to interest up to the 
agreement and subsequent to it also in the form of 
damages : A. I. R. 1924 Cal. 388 and 33 Cal. 985, 
Rel. on. (1 'allace and Madhavan Nair, JJ.) 
Latchayya v. Trustees of Wasudeva Swamj. 

119 I. C. 718 = A. I. R. 1929 Mad- 504. 
—S. 189—Grant of whole village, 

- Presumption as to Melwaram — Mousa '— 

Meaning of. 

The grant of a whole village will not be presumed 
to be the grant only of melwaram interest unless it is 
shown that the kudivaram interest was already in the 
hands of some one else than the donee. The division 
of produce between the Agraharamdars and the 
cultivators, throws light on the sj'Stem then preva¬ 
lent of paying cist to the land owner, but it is no 
indication whether the tenant had or had not occu¬ 
pancy rights. The word 'mouza does not necessarily 
import the meaning that there were occupancy ryots 
on the land. The word ' Kadim ' does not convey 
anything as to the existence of occupancy rights. 
(Spencer and Venkatasubba Rao, JJ.) ]. Soorayya 
v , T. S.uryarao Naidu. 72 I.C. 795 = 

17 M.L.W. 555 = A.I.R. 1923 Mad. 623 = 

45 M.L.J. 41. 

—S. 188—Jurisdiction of Civil Court—Presump¬ 
tion as to. 

The initial presumption is in favour of the Civil 
1 'ourt having jurisdiction. Where the suits are insti¬ 
tuted in a Civil ourt the onus lies on the defendants 
to show that that Court’s jurisdiction is ousted by 
S. 189 of the Madras Estates Land Act. 33 M. 208, 
Ref. (Spencer and Odgcrs, JJ.) Bhupatiraju v. 
Venkataratnam. 70 JC- 452=1921 M.W.N. 821 = 

A.I.R. 1921 Mad. 629 = 41 M.L.J. 512. 
—S. 189—Jurisdiction of Civil Court—Suit to set 
aside sale- 

A suit by ryot to set aside a sale of his holding 
which was held under the provisions of Ch. VI lies in 
Civil Court. (Schwabe, C. Oldfield and Contis* 
Trotter, JJ.) Raja of Ramnad v. Venkatarama 
Aiyar. 69 I.C. 923 = 1922 M.W.N. 501 = 

16 M.L.W. 274 = 31 M.L.T. 158 = 45 Mad. 890 = 
A.I.R. 1923 Mad. 6 = 43 M.L.J. 264 (F-B-) 
—S. 189—Jurisdiction of InsolvencyCourt. 

- Kist due to insolvent by ryot—Presidency 

Towns Insolvency Act, S. 36. 

The Official Assignee cannot apply to the Judge of 
the Insolvency Court for an order against a ryot for 
payment of kist due to the insolvent. he jurisdic¬ 
tion exercised by the High Court in insolvency is the 
Original Civil Jurisdiction. The provisions of S. 189 
of the Madras Estates Land Act which debar Civil 
Courts, exercising original jurisdiction, from taking 
cognizance of any dispute or matter in respect of 
which a suit or application might be made to a 
Revenue Court cannot be overridden by S. 36 of the 
Presidency Towns Insolvency Act, which provides for 
the determination by the Insolvency Court of all 
questions relating to debts due by third parties to the 
insolvent. (Kunurraswami Sastri, J.) I 11 

matter of T. A. Chidambara Chetty. 

61 I.C. 991 = 45 Mad- 31 = 13 M.L.W. 374 = 

A.I.R. 1922 Mad. 143. 

—S. 188—Jurisdiction of Revenue Court— 
Occupancy right. 

The question as to the occupancy nght of a person 
is not an incidental matter but one falling within th® 














77 CIVIL, CRIMINAL AND REVENUE fa 


HAD. EST LAND ACT, (1908) 8. 189—Rent sale. 

exclusive jurisdiction of a revenue Court in a suit 
under Ss. 55 and 56, and the decision of a revenue 
Court on this point is governed by S. 189 (3) : A.I.R. 
1921 Mad. 473, Hist.: Saaasiva Iyer, J., in 43 Mad. 
859, Diss. from. (Phillips and Madhavan Nair, JJ.) 
Sethupathi v. Muthudayana Pillai. 

112 1C. 4)6—52 Mad- 332 = 28 M.LW. 527 = 
A.I.R. 1928 Mad. 1122 = 55 M.L.J. 379. 
—S. 189—Rent Sale. 

*- Suit to set aside for fraud—Jurisdiction of 

Civil Court —C. P. Code, O. 21, R. 90, 

A suit lies in civil Court to set aside a sale in execu* 
tion of a rent decree on the ground of fraud or 
material irregularity in publishing and conducting the 
sale: A. I. R. 1924 Mad. 431, Ref. Observations 
in 43 Mad. 351, Diss. from. ( Devadoss and 
JaCkSOn, JJ.) JAGANNATHA PlLLAI V. KATHAPERU- 
mal Pillai. 105 I. C. 88 = 51 Mad. 76= 

26 M. L. W. 572 = 39 M. L. T. 389 = 
1927 M. W. N. 913 = A. I. R. 1927 Mad. 1035 = 

53 M. L. J. 688. 

s- Registered holder benamidar—Suit to set 

aside by real owner—Jurisdiction of Civil Court. 

The real owner of a ryotwari holding can sue in a 
Civil Court for a declaration that certain lands belong 
to him and that the registered holder is only a bena¬ 
midar : A. I. R. 1923 Mad. 6, {!'. B.) Rel. on. (Vis- 
wanatha Sastri, J.) SeetHARAMA * Naidu v. 
Govindasami Chettiar. 92 I. C. 976 = 

23 M- L- W. 149 = 1926 M. W. N. 162 = 
1926 M. W. N. 480 = A. I. R. 1926 Mad. 352. 
—S. 189—Revenue Court decision. 

- —How far binds Civil Court. 

The decision of Revenue Court in a suit exclusively 
triable by it, does not bind the Civil Court, though the 
subsequent suit could not be brought in the Revenue 
Court, as S. 189 (3) is not more comprehensive than 
S. 11 of the C. P. Code. (Sadasiva Ai^ar and 
Spencer, JJ.) Sobhanadri Apparao v. Dathadu 
Venkata Raju. 60 I.C. 700 = 12 L.W. 512= 

28 M.L.T- 359 =(1920) M.W.N. 639 = 
43 Mad. 859 = 39 M.L.J. 476. 

—S. 189—Suit for possession. 

-- —Ryot if can plead want of issue of fait a 

under S. 53. 

The fact that a remedy lies by summary suit to 
prevent the sale under S. 11- would bar a subsequent 
civil suit to set it aside. Therefore the question 
whether a patta had been tendered under S. 53 being 
a matter in respect of which a suit might be brought 
under S. 112, cannot be urged by the ryot as a 
defence to suit for possession after sale that no patta, 
was issued under S. 53 ; A.I.R. 1923 Mad. 6 (t .R.) 
Dist. ; A.I.R. 1921 Mad. 637, Rel. on. (Jackson, J.) 
AlYYA MUDALI VELALAN V. SOURIMUTHU OdAYANV 

103 I.C. 851 = 1927 M.W.N. 304 = 38 M.L.T. 362 = 
A.I.R. 1927 Mad. 713=53 M.L.J. 222. 

—S—191—Applicability. 

— Suit for rent intdtr S. 577— Appeal to Agent — 
Limitation—Vizagapatam Agency Rules, R. 56— 
General and special Acts. 

Held (on a difference of opinion between Curgenven 
and Anantakrislina Aiyar, JJ.) that the period of 
limitation applicable to appeals preferred to the 
Agent, Vi/agapatam Agency, in suits for rent instituted 
under S. 77 of the Madras Estates Land Act is six 
weeks as provided for by R. 56 of the Vizagapatam 
Agency Rules and not thirty days as provided for by 
S. 191 of the Estates Land Act, Assuming that the 
Estates Land Act is a special Act, S. 191 
contains a general provision and cannot be taken to 


mad. GST. LAND ACT, (1908) S. 205—Procedure 
—Board of Revenue. 

repeal R. 56 of the Agency Rules by implication. 
(Ramesam, J.) Thammayya v. Sri Rajah Duga- 
raj Bahadur GAru. 1930 M. W. N. 475. 

•—S. 192—Appeal. 

- Rent decree—Order in execution . 

No doubt an order under O, 21, R. 92, C. P, 
Code passed in execution of a decree is not appeal- 
able by virtue of S, 192, Cl. (a), Madras Estates 
Land Act, but if the order passed does not come 
within R. 92, or under any other rule under which 
an appealable order could be passed under O. 43, 
but is an order in execution proceedings, then S. 47, 
C. P. Code would apply and an appeal would lie. 
30 M. L. J. 611 and II L. W. 59, Rel. on. ( Devadoss , 
J.) Sunda raswamia r v. Narayanaswamiar. 

109 I. C. 722 = A. I. R. 1928 Mad. 1107. 
- Order of remand. 

No appeal lies to the High Court from an order of 
remand by District Judge in an appeal from a suit for 
rent under the Act, even where the District Judge 
decided the issues which dealt with the rights of the 
parties and remanded the case only to ascertain the 
amount due and thus the order of remand need not 
have been made at all, but a mere calling for finding 
would have satisfied the ends of justice : 12 I. C. 146 : 
1 L. W. 667, Foil, and A. I. R. 1922 Mad. 112, Expl. 
(Kumaraswami Sastri and Reilly, JJ.) Sobhanadra- 
Charyulu v. Venkata Narasimha Charyulu. 

113 I. C. 552 = A. I, R. 1928 Mad. 1062. 
— S. 192—Claim petition. 

*- Revenue Court. 

I'here is no express provision under the Estates 
Land Act which exempts O, 21 from applying to 
proceedings in execution of rent decrees. In the 
absence of specific provisions to the effect that a claim 
petition is not to be entertained by a revenue Court, 
it cannot be laid down that an application under O. 21, 
R. 58, cannot be made to the revenue Court. 
(Devadoss, J.) Venkatarayudu v. Maharja cf 
PlTHAPURAM. 106 jf. c. 663 = 

51 Mad. 774 = 1928 M. W- N. 52 = 
A. I. R. 1928 Mad. 360 = 54 M.L.J. 138. 
—S.205—Procedure—Board of Revenue 

—(Per Phillips and Odgers, JJ.) Power under C. 
P. Code S. 115 is inconsistent with that under S. 205, 
Madras Estates Land Act—High Court cannot revise 
orders of the Board of Revenue Passed under Ch. 11 
or S. 205, Madras Estates Land Act (Venkatasubba, 
Rao, J. contra) — C. P. Code, S . 115— Government of 
India Act, S. 107— Madras Estates Land Act , S. 205 
—Letters Patent (Madras), Cl. 15: 49 Mad, 499 = 
A.I.R. 1926 Mad. 480 = 94 I. C. 164., Overruled: (Case- 
law discussed). 

The mere fact tact the Civil Procedure Code is made 
applicable to proceedings under the Act including pre¬ 
sumably the pro:eedings of the Board of Revenue 
cannot by itself convert the Board of Revenue into a 
Civil Court subordinate to the High » ourt unless for 
some other reason it is a Civil Court subordinate to 
the High Court. 

The circumstances that under O. 46, R. 1, C. P. 
Code which is made applicable under the Act, the 
Board of Revenue can make a reference to the High 
Court on a question of law, and that under S. 202 
"the High Court may, with the approval of the Local 
Government, make rules consistent with this Act, 
declaring that any portions of the Civil Procedure 
Code cannot apply, etc.,” can hardly be deemed to 
give power of superintendence to the High Court : 27 
Bom. 575 and 30 Bom. 246 (P. C.), Dist, : A. I. R. 
1923 Cal, 169, Foil, ; A, I, R, 1921 Cal, 262, Appr, ; 
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MAD. EST. LAND ACT. (1908) S. 205—Re Vision- 
Collector's powers—Appeal. 

49 Mad. 499 = A. I. R. 1926 Mad. 480 ; 94 I. C. ( 164 

Overruled. 

The Board of Revenue exercises judicial powers and 
is in that sense a Court as pointed out in 9 Cal. 295 
but that does not make it necessarily an inferior Court 
subject to the High Court as the superior Court. In 
the absence of any provisions declaring the Board of 
Revenue to be subject to the appellate jurisdiction of 
the High Court it must be held that it is not so 
subject. 

Per Phillips, J ,—If the application of S. 115 
C. P. Code gives rise to an anomalous position, it 
must be inconsistent with the provisions of the Act. 
The very fact that two Courts would have co-ordinate 
jurisdiction and would be in a position to pass con¬ 
flicting orders, both of which would be final, is suffi¬ 
cient to show that the importation of S. 115 is incon¬ 
sistent with the Act so far as the provisions of S. 205 
are concerned : AylingJ. in 42 Mad. 310, Diss. from. 
Per Odgers, J. —The Board of Revenue is not a 
Court with regard to Ch. 11 and its proceedings are 
not open to revision by the High < lourt. It could not 
have been the intention of the legislature that the 
Board of Revenue which is itself invested with certain 
revisional powers over the proceedings of its own 
officers under the Act, should be subject in its turn 
to the revisional jurisdiction of the High Court ; 42 
Mad. 76 ; A.I.R., 1926 Mad. 149; A.I.R. 1924 Mad. 
119; (1925) MAV.N. 489; and A.I.R. 1926 Mad. 
760 ; Expl. and Disapproved: 3 M.L.W 158 and A.I.R. 
1922 Mad. 37 Appr. (Calcutta cases distinguished). 
(Phillips, Odgers and Vcnkataswbba Pao, JJ.) 
Raghunadha v. Govinda. 114 I- C. 161 ~ 

A. I, R. 1928 Mad. 1032 = 55 M. L. J. 798. 
—S. 205—Revision—Collector’s powers—Appeal. 

The powers of the Collector under S. 205 are 
limited and he cannot go into the weight of the 
evidence or decide the matter as it was an appeal on 
the fact to him. (Kumaraswami Sastry, J .) 
Kl MAkappa Chettiar V. Pobesal. 102 I. C. 664 = 

25 M.L.W 782 = 39 M- L. T. 132 = 

1928 M. W. N- 157 = A. I. R. 1927 Mad. 667 = 

53 M. L. J. 148. 

—S. 205—Revision- 

"Board of Revenue and High Court can entertain 
revision application from an order dismissing an 
appeal against the order of Revenue Div isional 
officer on application for enhancement, (Kumara- 
swdtni Sastry, J.) Got Ala Mannadiar v. Pal ani 
Goundan. 96 I. C. 768 = 1925 M. W.^ N. 489. 

—S. 21C—Rent suit — Limitation—Limitation Act. 

Art 116. 

A suit for recovery of rent by a landlord under the 
Madras Estates Land Act is governed by the three 
years’ period of limitation prescribed by Art. 8, Sch. 
A of the Act. It makes no difference whether the 
landlord is suing on a regfstered deed or not. 
(Waller, J ) Kaliba Sahib v. Periathambia 
Pillai. 100 I. C- 241= A- I- R* 1927 Mad. 439. 
—S. 211—Limitation. 

The provisions of the Limitation Act made 
applicable by S. 211 (2), Madras Estates Land Act. 
are subject to the operation of S. 210 and the 
periods limited by the Schedule. (Pandalai, J.) Chan- 
dramouleswara v. Papayya. 119 LC. 318 = 

30 M.L. W. 412 = A. I. R. 1929 Mad. 49C = 

57 M. L. J. 487. 

—S. 212—Damages. L j 1 

■- Tort — Malieic.tS prosecution—Com plaint under 

S. 212 . 

A suit claiming damage? for malicious prosecution 


MAD. FOREST ACT. (1882) S. 21—Cattle trespass. 

in respect of a complaint of an offence under S. 212, 
Estates Land Act, in which it was alleged that the 
act amounted to robbery, will not lie, there being no 
scandal or damage to fair name therein. Plaintiff 
must prove want of probable and reasonable cause. 
The tenants cannot be held to be aware of the 
strictly legal rights of landlord : 31 M. L. J. 479. 
Foil. ( Phillips and Odgers, JJ.) Naganna v, 
Venkatarayulu. 117 I. C. 797 = 

A. I. R. 1929 Mad. 286. 
—S- 212—'‘Distraint duly made.” 

The essence of a distraint is the act of taking out 
of the possession of the real owner, and such act will 
not be completed, until the taking out of the posses¬ 
sion of the real owner is complete. A. I. R. 1925 Mad. 
578, Dist. ( Wallace , /.) Satyanarayanamurthi 
v. Ramayya. 98 I. r C. 63 = 50 Mad. 329 = 

27 Cr. L. J. 1247 = 1926 M. W. N. 922 = 
24 M. L. W. 441= A. I. R. 1926 Mad. 1143 = 

51 M. L. J. 401. 

—S. 212—'Interpretation- 

-" Produce ”, 

The word "produce” in S. 212 (b) should be 
construed as meaning " produce of the land or trees 
in the defaulter's holding ; it does not include cattle.” 
(Krishnan, J.) Narayana Reddi v. Dynadeena- 
char. 86 I. C. 813=48 Mad. 505 = 

21 M. L, W. 680 = 26 Cr. L. J. 877 = 

’ A. I. R. 1925 Mad. 578 = 48 M. L. J. 215. 
—Sch., Part A, Art- 8—Interpretation. 

—- -"Ascertaining the rent" and''by which the 

rent is finally ascertained''. 

The words "ascertaining the rent” and "by which 
the rent is finally ascertained” must be restricted to 
the actual rate of rent, and any proceeding necessary 
to enable the landlord to sue for rent is not included 
within the words of the Article ; 27 M. L. J. 734, Foil. 
(Odgers, J.) Ghulam Ghouse Sha v. Pakkiri 
Rovvther. 95 I. C. 1014 = 1926 M. W. N- 385 = 

A.I.R. 1923 Mad. 782. 
—Sch. Part A, Art- 12 and S. 112, 

-— Action under S. 146 not taken — Maintain¬ 
ability of suit. 

The absence of putta and muchilika would be a 
proper ground for a suit under the Sch. to the Act 
(Part A-12). But where no such suit is filed and the 
period allowed by S. 112 is allowed to expire, S. 189 
bars the jurisdiction of the Civil Court to entertain 
such a plea in a suit for possession by purchaser at 
rent sale, because it is the policy of the Act (1) to 
compel any person who has acquired an interest in a 
ryoti tenancy to follow the procedure laid down in 
S. 146 if lie wishes to be treated as a ryot; and (2) to 
have all disputes as to procedure in rent-sales 
enquired into by the Revenue Courts. To allow a 
person who lias not taken action under S, 146, to 
ignore a rent-sale at the time it is held and subse¬ 
quently to dispute its validity in a civil suit would run 
counter to both these principles. S. 189 does allow 
of such a construction. (Ayling, O. C, J. and 
Odgers, J.) Irtjlappan Servai v. Veerappan. 

69 I. C. 318 = 15 M. L. W. 99 = 
31 M L- T. 71 = 192 M. W- N- 67 = 
A. I. R. 1921 Mad. 637 = 42 M. L. J. 113- 
MADRAS FOREST ACT (Y of 1882). 

—S. 21—Cattle trespass. 

A person cannot be said to permit cattle to trespass 
into a reserve forest, unless he knows that such 
trespass is likely to be committed and neglects, with 
such knowledge, to take measures to prevent it. The 
essence of the offence consists either in misfeasance, 
as in the case of one wilfully pasturing cattle, or in a 
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MAD FOREST ACT, (1883), S. 35—Extension of 
time of permit. 

malfeasance as in his neglecting to take proper 
measures to prevent the cattle trespassing in circuin¬ 
stances from which it may reasonably be inferred that 
siu h trespass might have been foreseen or known as 
the probable consequences of his negligence. The 
owner of the cattle cannot he found guilty merely 
because his cattle were found in the reserve forest 
But h is not necessary that there should be an overt 
act on his part to make him guilty. 

The onus of proving that he did not "permit” his 
cattle is not upon the owner. In every case it is for 
the Magistrate who tries the case to find on the 
evidence whether the accused bv some act or omKsion 
or by negligence allowed or permitted the trespass, 
and if froth, the prosecution evidence he could presume 
that the owner failed to take such care as a prudent 
owner is expected to take, then the onus of proof that 
he took all reasonable care to prevent cattle trespass¬ 
ing, or that the tiespass was in spite of his care or 
against his orders, would be on the owner. (DevaJbss 
and Waller, JJ.) Ramadas, In re. 96 I. C. 861 = 

49 Mad. 875 = 1926 M. W- N- 790 = 
2 r i Cr. L. J. 1005 = A- I. R. 1526 Mad. 1097 = 

_ „„ „ . 51 M. L. J. 502. 

“* *-3—Extension of time of permit- 

The Centr al Provinces Government cannot grant 
passes to authorise the transit of timber, which is 
&Jr6Edy in tbs Mndrns Territory# Nor enn it extend 
the time after the expiration of the time fixed in the 

Pjp® * n res P ect timber which has reached the 
Madras Territory already. ( Oldfield and Rame- 
saw, JJ.) Koti Mallikarjunayya v. Secy, of , 
State - 70 I.C. 400 = 16 M-L.W. 163 = 

1922 M.W.N. 49 i = A.I.R. 1922 Mad. 427. 
—S. 55—Compensation. 

Offence compounded— Insufficiency of compensation 
taken is no ground for starting fresh prosecution. 
(Devadoss, J.) Latchma Naik In re. 118 I.C. 241 = 

1929 M.W.N. 115 = 2 M. Cr. C. 54 = 
30 Cr. L.J. 385 = A.I.R. 1929 Mad. 252. 

Under S. 55 it is open to the Forest officer, not only 
to collect the compensation for the offence on account 
of the prosecution, but also to collect the value of the 
timber concerned, which he would be entitled to 
detain and which would be liable to confiscation in 
case the prosecution succeeded. (Oldfield and Rame- 
sam, JJ.) Koti Mallikarjunayya v. Secy, of 
State. 70 I.C. 400=10 M.L.W. 163 = 

1922 Mf.W.N. 491= A.I.R. 1922 Mad. 427. 
—S. 66—Sale on default- 
W here a lessee of forest produce had to pay the lease 
amount in four instalments and defaulted on the second 
and his property was sold under S. 66, Forest Act, 

Held : that the sale was not illegal, 24 M.L.J. 426. 
Dist. (Waller., J.) Nathar Rowuther v. Secre¬ 
tary of State. 102 I-C. 712 = 

A.I.R. 1927 Mad. 816. 
MADRAS GENERAL CLAUSES ACT {I of *831). 
—8. 3—Signature. 

Under the District Municipalities Act a warrant 
must bear the signature of the Chairman. Signature , 
must be taken in its accepted sense of sign manual. , 
The fact that in S. 2 (20), C. P. Code, sign is used as 
including stamp has no bearing on the Madras Dis¬ 
trict Municipalities Act. But if the Chairman happens 
to be illiterate, under S. 3 (29), Madras General 
Clauses Act, he may affix his mark. {Jackson, J.) 
D. Madar Sahib v , Ehperor. 124 I.C. 139 = 

1930 Cr.C. 335 = 31 M.L.W- 205 = 

1930 M.W N. 172 = 3 M.Cr.C. 90 = 31 Cr-L.J. 639 = 

A.I.R. 1930 Mad. 430 = 58 M.L.J. 193. 

D D Vol, IV—6 


MADRAS HEREDITARY YILLAGE OFFICERS 

ACT (1895), S. 13—Jurisdiction. 

MADRAS HEREDITARY YILLAGE OFFICERS 
ACT (III of 1859). 

—Grant.! ’ f 

Where a woman was appointed, rightly or wrongly, 
as harnam on the death of her minor son, and while 
she was acting as such, the karnam service inam 
lands were enfranchised and a title-deed was granted 
to her, 

Held : the title-deed conveyed the land to the 
willow as her own absolute property and that it was 
not intended to limit her estate to a widow’s estate. 
The last registered holder forms a new stock of de¬ 
scent, and that when an appointment has to be made, 
the nearest heir to him is preferred provided he is' 
otherwise qualified. After the inam is enfranchised 
the property descends to the heirs of the person 
named in the title deed, that is, to the person who is 
registered as holder at the time of enfranchisement. 
As a result, the woman's own heirs will succeed to 
her absolute property in preference to the relations 
of her husband. {Spencer and Dev a doss, JJ.) Andu- 

kuri Venkataramadasv. Pachigolla Gavarraju 
70 I.C. 677 = 16 M.L.W. 228*1922 M.W.N. 305 = 

31 ML.T. 154 = A.I.R. 1922 Mad. 173 = 

—3. 5—Mortgage. 43 M.L.J. 153. 

Unenfranchised service inam—Usufructuary mort¬ 
gage is void™'!'. P. Act, S. 43 cannot save such 
mortgage. ( Ayling and Odgers, JJ.) Sontyana- 

GOPALA DASEE V. INAPATALUPULA RANI. 

64 I.C. 328 = 44 Mad, 946 = 13 M.L.W. 685 = 
1921 M.W.N. 385=A.I.R. 1921 Mad. 410 = 

—S. 5—Transfer. 41 M.L.J. 194. 

A transfer of a service inam is not dbjnitio void. 
But on the vendor resigning the office or on the ap¬ 
pointment of his successor, the inam land has to go 
to the office holder. But on dispossession, the vendee 
is not liable to account for profits. ADevadoss, J.) 

V. Venkanna v. P. Chinna Appada. 86 I.C. 755= 

22 M.L.W. 126 = 1925 M.W.N. 101 = 
A.I.R. 1925 Mad. 749=43 M.L.J. 217. 

—S. 6—Interpretation. 

{Obiter?) The expression "family” in the Act would 
have to be construed with special reference to the 
community with regard to which the question might 
arise. {Srinivasa Aiyangar and Jackson, JJ.) 
Kanthavadi velu v . Ramaswami. 109 I.C..661 = 

27 M.L.W. 606 = A.I.R. 1928 Mad. 497 = 

54 M.L.J. 357. 

—S- 6—Selection. 

Duty of selecting a member of the family cast on 
Collector—No right in family is created—Action of the 
Collector in not choosing a person from the family is 
no infringement of the right of the family. {Srini¬ 
vasa Aiyangar and Jackson, JJ.) KANTHAVADiVELU 
v. Ramaswami. 109 I.C. 661=27 M.L.W. 606 = 

A-I.R. 1928 Mad. 497 = 54 M.L.J. 357. 

— S. 7—Enquiry. 

The charges framed by the Revenue Divisional 
Officer under S. 7 of Act III of 1895 against a Village 
Munsif are not a criminal proceeding. {Ayling, Offg. 

C. J. and Odgers, J.) Palanikumara Chin¬ 
na yya, In re 66 LC- 566 = 14 M-L.W. 548 = 

1921 M.W.N. 757 = A.I.R. 1922 Mad. 337 = 

41 M.L.J. 577. 

—S. 13—Jurisdiction. 

Under S. 13, C. P. Code the Collector has juris¬ 
diction to determine whether lands are the emoluments 
of an office or not, and the parties to the proceeding 
are debarred by S. 11, C P. Code and the general 
principles of res judicata from re-agitating the same 
question subsequently, in a civil suit, 30 Mad, 320, 
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MAD. HEREDITARY VILLAGE OFFICERS ACT 
f 1895), S. 13—Jurisdiction. 

Foil. {Anantaknshnct Ayyar, J.) Manjkkam v. 
Chandrasekharudu. 31 m.l.W. 537 = 

A.I.R. 1930 Mad. 573 = 58 M.L.J. 542. 
Revenue Court having jurisdiction—Civil Court 
cannot consider correctness of decision by revenue 
Court. (. Anantakrishna Ayyar, J.) Manikyam v. 
Chandrasekharudu. 31 M.L.W. 537 = 

A.I.R. 1930 Mad. 573 = 58 M.L.J. 542- 
All suits for the emoluments of an office on the 
ground that the plaintiff is holding the office must 
primarily be brought in the revenue Court. The 
Civil Court has jurisdiction only in one case, viz., 
where one of the issues is whether the emoluments 
are land or an assignment of revenue and even that 
issue has to be decided first by the revenue Court, 
and only when the relief which the revenue Court 
can grant is exhausted, that is, when the plaintiff has 
got a decision that the melwaram constitutes the 
emoluments, can he sue in the Civil Court for the 
recovery of the land. 30 Mad. 136, Foil. 

Reading Ss. 21 and 13 together the Civil Court has 
no jurisdiction in the matter of the recovery by an 
office holder of his emoluments, except in the specific 
case provided for by proviso (2) to S. 13 (1). 
{Wallace and Madhavan Nair, JJ.) Kandappa 
Achari v. Singara Chari. 99 I.C. 972 = 

25 M.L.W. 299 = A.I.R. 1927 Mad. 433. 

S. 21 bars the jurisdiction of the Civil Court only 
where jurisdiction is conferred by S. 13 on the 
Revenue Court. A Civil Court can therefore enter¬ 
tain a suit respecting the appointment to a newly 
created village office. The time for such suit begins 
to run from the date of publication of the Collector’s 
notice. {Ayling and Cmtts-Trottcr,JJ.) Tangutori 
Kodandaramayya v. Tangutori Ramalingaya. 

60 I.C. 650 = 1920 M.W.N. 644 = 12 L.W. 663. 

An alienee of the emoluments of the office as dis¬ 
tinguished from its holder can sue in ordinary Civil 
Courts for emoluments. !'he holder of the office alone 
must sue before the Collector. (33 Mad. 208 Foil.) 
{Jackson,].) Sahadeya Reddi v. Lingappa Asari. 

82 I.C. 942 = 20 M.L.W. 451 = 1924 M.W.N. 833 = 

48 Mad. 781 = A.I R. 1924 Mad. 867. 

■—S. 21—Bar to suit. 

Where a person sues for the possession of land 
which is his, whether it be against a trespasser, or 
against a co-sharer, he does not base his claim on liis 
being the holder of the office, but he bases his claim 
on his right to the land. The mere fact that it is 
inam land does not mean that the cause of action is 
based on his being the holder of the office. S. 21 has 
to be read along with S. 13. S. 21 does not take away 
the jurisdiction of a Court to entertain a suit for the 
recovery of possession of an inam land from a tres¬ 
passer, or a tenant holding over, or from a co-sharer 
who in order to defeat the plaintiff, sets up a title in 
himself and denies the title of the plaintiff. [33 
Mad. 208 and 33 Mad. 235 Toll.; 30 Mad. 126, Dist.J A 
suit for possession of land not based on the fact that 
the plaintiff is the holder of the office, and that the 
land is attached to that office, is cognizable by a Civil 
Court. {Devadoss and Wallace. JJ.) Yellamanda 
V. Chitambaram. 96 I.C. 7 = 1926 M.W.N- 355 = 

A.I R. 1926 Mad. 505 = 50 M.L.J. 267. 
—S. 21—Jurisdiction. 

Section i 3 of the Madras Act III of 1895 confers 
jurisdiction on Revenue Courts over suits for the 
recovery of the emoluments of hereditary offices 
falling under Section 3, Clause (4) one of which is the 
office of 'Village purohit or priest in proprietary 
estates as well as in ryotwari villages, Section 21 



MAD. HIGH COURT RULES— Appellate Side 

Rules, R. 13—Jurisdiction. 

ousts the jurisdiction of Civil Courts in respect of 
such suits. spencer and Ramesam, JJ.) Vanchi- 
natha Aiyar v. Rajagopala Aiyar. 65 I.C. 321 = 

A.I.R. 1922 Mad- 361 = 
41 M.L.J. 372. 

—S. 23—Appeal. 

The object of the proviso clearly is that it is only 
against orders of dismissal that the Board will enter¬ 
tain a second appeal, that is, there must be an order 
of dismissal by the District Collector. Where, there¬ 
fore. there is no such order passed by the District 
Collector no second appeal lies to the Board. 
{Wallace, J .) Subba Rao v. Secy, of State. 

31 M.L W, 113 = A.I.R. 1930 Mad. 349 = 

= 58 M L.J. 698. 

Mention of appellate powers only does not carry 
revisional powers. {Wallace, J.) Subba Rao v. Secy, 
of State. 31 M. L. W. 113 = A.I,R. 1930 Mad. 349 = 

58 M. L. J. 698. 

The Revenue Board has no inherent power outside 
the Acts and Regulations to interfere with and 
enhance the order of suspension passed by the District 
Collector. {Wallace, J.) Subba Rao v. Secy, of 
State. 31 M. L. W-113 = A. I. R. 1930 Mad. 349 = 

53 M. L- J. 698. 

—S. 23—Declaratory suit. 

specific Relief Act, S. 42—S. 42 is not exhaustive. 

Declaratory suit by karnam to set aside order passed 
by Revenue Board is maintainable. 22 Mad. 270 (P. C.) 
Rel. on ; A. I. R. 1916 P. C. 78, Expl.; 39 Mad. 808; 
43 Mad. 410; 39 Mad. 80 ; A. I. R. 1922 Mad. 290; 
39 M. L. J. 319 and 43 Mad. 4, Ref. { Wallace , J.) 
Subba Rao v. Secy, of State. 31 M. L. W. 113= 

A. I. R. 1930 Mad. 349 = 58 M. L J. 698. 
MADRAS HIGH COURT RULES. 

Appellate Side Rules. 

Civil Rules of Practice. 

Criminal Rules of Practice. 

Fees Rules. 

Insolvency Rules. 

Original Side Rules. 

APPELLATE SIDE RULES. 

R. 4—^Vacation Judge. 

The powers of the Vacation Judge are not to be 
looked foi in the notification, as though it were a self- 
contained and exhaustive advertisement to the public 
of tlicit scope and nature. For it need not and must 
not be regarded as more than a general statement of 
the powers, which the Vacation Judge ordinarily will 
exercise, and cannot be read as derogating from those, 
which by virtue of Statute and Rules, he possesses 
and of which he cannot, consistently with them, 
be deprived. {Oldfield and Devadoss, JJ.) 
Kunhahamad Haji v. Emperor. 72 I. C- 599 = 

46 Mad. 382 = 24 Cr. L. J. 439 = 
•1923 M. W. N. 94= A. I. R. 1923 Mad. 426 = 

— 44 M.L.J. 450. 

R. 13*—Jurisdiction. 

Srinivasa Aiyangar, J. {Contra). Although the 
insolvency jurisdiction of the High Court is always 
treated as a separate Court presided over by one of 
the Judges of the High Court, the fact that appeals 
lie from tHe decision of the presiding Judge to the 
High Court, and the fact that S. 15 of the High 
Courts Act invests tlie High Court with the power of 
superintendence over all Courts which are subject to 
its appellate jurisdiction do not necessarily make it a 
subordinate Court, any more than the Original Side 
Court or an Admission Court, from which appeals lie 
under the Letters Patent against the decision of a 
single Judge, can be described as subordinate to the 
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MAD. HIGH COURT RULES—Appellate Side 

Rules, R. 2C—Clerical error, 
rest ot the High Court ; and therefore R. 13 of the 
Appellate Side Rules, Chapter HI, which states that 
Allocates, ^ akils nncl Attorneys of the I hgh Court 
are entitled to practise in any of the Courts subordi¬ 
nate to the High Court has no application. (Spencer, 
Off*}' C.J., Devadoss and Srinivasa Aiyangar, JJ!) 
KrISBKASWAMI AiYAR V. SWA MINATHA AlYAR. 

85 I. c. 1025 = 48 Mad. 331 = 
A- I. R. 1925 Mad. 385=48 M. L. J. 36 (F.B.) 
—R. 2C—Clerical error. 

Error committed in the course of clerical duty is 
clerical error—Pleader's clerk omitting name of 
important party from cause-title by mistake—Mistake 
was allowed to be corrected—Words. (Srinivasa 
Ayyangar and Rally, JJ.) Sutharsana v. Samara- 
PURI* 110 I. C. 837 = 1928 M. W. N. 634=* 

A. I. R. 1928 Mad. 690. 
—HL 23—Proviso—Validity of. 

■- Proviso is ultra vires. 

The proviso to R. 23 of the Appellate Side Rules is 
intra vires and does not in any way conflict with 
anything that is contained in the Civil Procedure 
Code. ( Devadoss , J.) In re the matter of a 
Vakalath. 109 I. C. 206 = A. I. R. 1928 Mad. 472. 
—R. 31—Consolidation. 

Court has no inherent jurisdiction to consolidate 
appeals in cases disposed of by single judgment of tlie 
lower Court so as to enable the appellant to pay 
court-fee on the value of the consolidated appeals and 
file one vakalat. 109 I, C. 651= A. I. R. 1928 Mad. 468, 
Overruled. 29 Cal. 140 and 34 M. L. J. 279, Dist,’ 
(Kumaraswanty Sastri, Curgenvcn and Walsh , JJ.) 
Govind Krishnavachandrulu, In re. 1231.C. 203 = 

53 Mad. 248 = 31 M. L. W. 282 = 

A. I. R. 1930 Mad. 376 = 98 M. L. J. 510 (F. B.). 
Court Fees Act, Sch. II, Art. 10 —Appeals consolidated 
—One vakalatnama is sufficient but copies of all 
decrees properly stamped must be filed—Though 
production of judgment in all but one appeal might be 
dispensed with. C. R. Ps, 1517 to 1519 of 1927 and 
34M.L. j. 279, Rel. on. ( Devadoss, J.) Peru MAH 

Nadar In re. 109 1- C. 651 = 1928 M-W-N-271 = 

27 M.L.W. 366 = A.I.R. 1928 Mad. 463 = 54 M.L.J. 595. 
CIVIL RULES OF PRACTICE. 

—Validity of. 

Quaere ,—It is doubtful if note (ii) to R. 30 in Legal 
Practitioners Rules is strictly correct. (Ramesam, J.) 

A. V. Subba Rao, In re. 122 I.C. 799 = 

30 M.L.W. 977 = A.I.R. 1930 Mad. 413 = 

57 M.L.J. 780. 

—R. 14—Pauper application. 

Rule 14 of the Civil Rules of Practice is not ultra 
vires. Presentation of pauper application to the 
Sheristadar is valid. The insistence in Rule 3 is on 
the words * in person ’ and not on * to the Court ’ as 
meaning the Judge himself, (Jackson, J.) Mu. 
Chidambaram Chettiar v. C. K. Kadar Mohideen 
Rowther. 84 I.C. 968 = 20 M.L.W. 622 = 

1924 M-W.N. 749 = 48 Mad. 785 = 
A.I.R. 1924 Mad. 901 = 47 M.L.J. 522. 

—R. 2C—Counsel in connected suits. 

R. 20 is confined to conduct of pleader in suit or 
connected proceedings—Connexion must be direct. 
A.I.R. 1921 Mad. 666, Dist. (Jackson, J.) D. B. 
Veda vatu Ammal v. K. S. Ganpathy Iyer. 

A.I.R. 1930 Mad. 626. 

A counsel ought not to accept a brief in any case 
in which he would be embarrassed in the discharge of 
his duty by reason of the confidence reposed in him 
by the other party in a previous though unconnected 
case, and if his embarrassment is self-evident and his 


MAD. HIGH COURT RULES—Civil Rules of 
Practice, R. 67 Form oi Application. 

acuon an obivious scandal, it can be brought before 
the General Council of the Bar. f Jackson, J,) D. B. 
VEDAVALLI AMMAL V. K. S. CrANPATHY IYER. 

n o» , v A.I.R. 1930 Mad. 626. 

K. L\ —Abuse- 

A Court is not justified in depriving a party of the 
benefits of his decree, on the bare ground that he has 
tailed to comply with some rule of procedure. atr 
1924 P. C. 198. Rel. on. ‘ 

If the Court purports to prevent an abuse it must 
find what the abuse is. S. 151 is not a general clause 
validating every act of a Court which cannot other¬ 
wise be justified. It is a section allowing a Court to 
exercise its power in specified circumstances, and it 
cannot exercise that power until those circumstances 
are established. Mere failure to comply with R 24 
of the Civil Rules of Practice is hardly' in every case 
an abuse of process. (Srinivasa Ayyangar and 
Jackson, JJ.) Alluri 1 ‘immaraju V. Alluri Nara- 
SImha Raju. 109 I.C. 528 = 1928 M-W.N. 222 = 
28 M.L.W. 152= A.I.R. 1928 Mad. 522 = 

-R. 36-Application of. S * ML, ‘ 66S< 

K. 36 which prescribes the fee to be paid bv a 
person who has got leave to inspect documents, 
applies as well to the case of a party to the suit who 
gets leave under R. 32, as to the case of a stranger 
who gets leave under Rr. 33 to 36. (Coleridge, I.) 
Apparao u. Government Pleader, 74 j,c. 9,4 = 

1923 M.W.N, 720 = A.I.R. 1924 Mad. 242= 

45 M.L.J. 721. 

—R. 64—Construction. 

Reilly, /.—It is desirable that R. 64 of the 
Madras High Court Civil Rules of Practice and 
Rr. 1 and 2, O. 13, C. P. Code should be brought 
into accord with each other by amendment. 
(RumaraswamySastri and Reilly, JJ.) Ramaswamy 
Chettiar v. i yagaraja Pillai. 110 I.C. 16 = 

27 M. L, W- 520=51 Mad. 472 = 

r> „ A 1 R - 1928 Mad - 516 = 55 M. L. J. 34. 

—R. 64—Production of documents. 

C. P. Code, O. 13, R. 1—Documents sought 
to be put in at the hearing—Documents consisting 
of certified copies of decrees and registered docu¬ 
ments—No orders passed under O. 13, R. 1 (or R 64) 
—Court should not reject the application for receiving 
the documents. (Kumaraswdmi Sastrtand Reilhj 77 J 
Ramaswamy Chettiar v. Tyagaraja Pillai. 

110 I. C. 16 = 27 M. L. W. 520=51 Mad. 472 = 

A. I. R. 1928 Mad. 516 = 55 M. L- J. 34. 

C. 1. Code, O. 13, Rr. 1 and 2—Documents produced 
by defendant after settlement of issues but at early 
stage of suit Allegation in affidavit that documents 
could not be found earlier—No-counter-affidavit by 
plaintiff Summary rejection is improper and is 
revisable by High Court. 

R. 64 of the Civil Rules of Practice made by the 
Madras High Court indicates that the documents 
should be called for on some date fixed by the Court 
for such documents being produced and left in the 
'ourt. (Srinivasa Aiyangar, J.) Chidambara 
Chettiar v. Pakvathi Achi. 37 j. c. 351 = 

• A. I. R. 1925 Mad. 744. 

—R. 67—Form of application. 

Judgment-debtor made an application asking for 
dismissal of decree-holder’s execution application, a 
form of prayer which is obnoxious to Rr. 67 and 176, 

Held : that if there was a real grievance to be 
redressed the mere fact that the application was not 
couched in the proper form ought not to stand in the 
way of redress. (Pandalai, J.) (Badam) Sesjiayya 
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MAD. HIGH COURT RULES—Civil Rules of 

Practice, R. 80—Application. 

v. (Grandhi) Sathiraju. 120 I. C. 863 = 

A. I. R. 1930 Mad. 414. 

—R. 80—Application. 

No order sanctioning a sale to the prejudice of 
contributors or creditors shall be made ex parte on the 
application of the Official Liquidator, (i Ayling and 
Krishnan, JJ.) Gordhan Das GHuni Lal 
Dakuwala v. T. Ski man Kanthimathinatha Pili.ai 
97 IX. 295 = 24 M-L W. 35 = A. I. R. 1921 Mad. 286. 
—Rr. 131, 132 and 133—Delay in payment. 

It is not reasonable to hold that a person is guilty 
of negligence when he would, in the ordinary course 
of things, have arrived in time for payment and where 
delay of five minutes was due to an accident which 
he could by no means have foreseen. (46 Mad. 60, 
Foil.) (Kumar aswami Sastri, J. IGopala 
Krishna Fillai v. Kunjithapatham Pili.ai. 
79 I.C. 651=47 Mad. 543 = 18 M L.W. 844 = 
33 MX.T. 106=1923 M W-N- 811 = 
A-I.R. 1624 Mad. 324 = 45 M.L.J. S4S. 
— R. 161 (a) — Execution —Proper Court. 

Transferee Court returning decree to parent Court 
according to R. 161 fa) after six months—-Application 
made to transferee Court after return, is not made to 
“ proper Court ” and does not save limitation. Re¬ 
marks of Seshagiri Iyer, j., in 39 Mad. 485, Disappr. 
(Ramesam, J.) Mir Md. Noorulla v. Kibulai 
Sayyad Ghulam. 98 I.C. 455 = 

A.I.R. 1926 Mad. 1209 = 51 M.L.J. 554. 
—R. 161 (a)—Scope. 

R. 161 (a) is only a rule of detail giving further 
guidance to Court in the carrying out of the provi¬ 
sions of S. 41, C. P. !ode, and the two provisions are 
not inconsistent with each other, nor is R. 161 (a) 
ultra vires. 

All the rules of the Rules of Practice are supple¬ 
mental to the C. P. Code, R. 161 (a) is a rule within 
the power of the High Court, the object being to 
compel decree-holders to be prompt in filing execution 
petitions in Courts to which the decrees are trans¬ 
ferred. 20 All. 129 and A.I.R. 1923 Bom. 396, Dist, 
Ramesam, J.) Mir Mahomed Noorulla v. 
Kibulai Sayyad Ghulam. 98 I.C. 455 = 

A.I.R. 1926 Mad. 1203 = 51 M.L.J. 554- 

—R. 179—Validity of. . 

Per Sadasiva Iyer, /.—Those portions of Rules ] /0 

and 180 of the Civil Rules of Practice which require 
that the Court should proceed in certain cases men¬ 
tioned in R. 179 as if the decree-holder was an 
assignee of the judgment-debtor and icquiie in certain 
cases mentioned in R. ISO that “the execution petition 
shall ask that the decree may be transmitted to the 
custody Court” are ultra vires. (Wallis, C. J 
Ayling, Sadasiva Iyer, Napier and Kris Jinan, JJ.) 
Visvanadhan Chetti v. Arunachalam Chetti. 

60 I.C. 302=44 Mad. 100 = 1921 M.W.R. 14 = 

A.I.R. 1921 Mad. 218 (F.B.) 

—R. 184—Application of. 

C. P. Code, O. 20, R. 15—Partners hypothecating 
shares in partnership—Creditor obtaining money 
decree—Partners suing to recover their share in part¬ 
nership and obtaining preliminary decree directing 
taking of Recounts—preliminary decree being only 
declaratory could not affect creditor's right to sell 
partners’ interest in partnership under their prior 
money decree—Neither C. P. < ode, O. 21, K. 53, nor 
R. 184, Civil Rules of I’raclice can apply to such 
cases. 34 Mad. 442,*Rel.on. (Kumaraswaini Sastri, 
Ramesam and Ileilly, JJ .) Dhanaraju v. Motilal 
Paga. 116 I.C. 343=29 M-L.W. 823=52 Mad- 563= 
A.I-R- 1929 Mad. 641 = 57 M.L.J. 264 t(F B.). 


MAD. HIGH COURT RULES—Civil Rules of 
Practice, R. 277—Legal Practitioner. 

Per Thiruvenkatachariar, J. —R. 184 is invalid 
under the present Code, in so far as it prohibits sales 
of decrees other than those which are dealt with by 
R. 53 (1) in execution of another decree. (Kumara- 
swami Sastri, Ramesam and Reilly, JJ.) Dhana- 
raju v. Motilal Daga. 116 IX. 343 = 

52 Mad. 563 = 29 M.L.W. 823 = 
A.I.R. 1923 Mad. 641 = 57 M.L.J. 264 (F.B.). 
—R. 277—Legal Practitioner. 

Rule 277 is intended to regulate the proceedings in 
Courts and a practitioner of the Court has to con¬ 
form to the rules governing its procedure. If he does 
not conform to the rules governing the procedure he 
cannot claim a right of audience in that Court. A 
pleader can appear for a party whose interest is 
opposed to that of the party for whom he had acted, 
drawn up pleadings or appeared in the same proceed¬ 
ings either with the latter’s consent or when especially 
authorized by the Court. The rule contains a pro¬ 
hibition against the pleader’s appearance unless the 
conditions therein laid down are satisfied. The object 
of the rule is not to save the pleader from a suit for 
damages by the party for whom he acted and against 
whom he subsequently acted, but to prevent an un¬ 
reasonable conduct on the part of the party who 
engaged the pleader’s services and afterwards gave 
him up without proper grounds. If a party who gets 
advice from a pleader does not choose to engage his 
services for the conduct of the suit, but engages 
another, the pleader is not altogether debarred from 
accepting an engagement from the opposite party, 
but he could do so by giving the former an opportun- 
| ity to engage liis services, and if he refuses to 
engage his services and unreasonably withholds 
his consent, lie may appear for the latter with the 
special authority of the Court. It is to prevent 
" unfair dealing by the parties that the Court is invest¬ 
ed with the power to grant special authority to a 
pleader to appear against the party to whom he gave 
advice or acted or appeared at for an early stage 
oi the proceedings. But for such power, any rich 
party or an unscrupulous client might prevent all 
leading pleaders from appearing for his opponent by 
seeking their advice by paying a nominal fee and 
then engage the services of one or more of them to 
conduct the proceedings in Courts. The words “in 
any matter connected therewith” mean connected 
with the suit or appeal or other proceeding in which 
the pleader gave the advice and does not refer to 
subsequent! suit, appeal or proceeding after the 
termination of the former suit, appeal or proceeding. 
Where the causes of aciion in the two are different, 
the subsequent suit or proceeding or matter can be 
said to be connected with the previous suit or pro¬ 
ceeding only i: the former flows from or in conse¬ 
quence of the previous suit or proceeding. Other¬ 
wise there is no connexion at all. If the plaintiff 
sues ihe defendant for possession of land on his title 
and succeeds, and some time after brings a suit upon 
a fresh cause of action against the same defendant, 
there is no connexion between ihe two suits though 
the defendant may raise the question of title of the 
plaintiff. (Dcvadoss and Wallace, JJ.) VEERAPPA 
CHETtiAK v. Sundaresa Sastrjgal. 92 IX. 300= 

48 Mad. 676 = 22 M.L.W. 606 = 
A.I.R. 1925 Mad. 1201 = 49 M.L.J. 366. 
It is an elementary principle of professional ethics 
that it is not proper for a legal adviser to use know¬ 
ledge obtained in one case to the detriment of his client 
in another case. W here there is a danger of that 
I occurring iu any case it can only be avoided by 
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MAD.HIGH COURT RULSS-Civil Rules of 

Practice R. 278—Costs. 

allowing the Pleader to accept the later engagement or 
to ret thereunder. 

In interpreting a rule of the Madras High Court one 
need not look beyond the language of that rule. The 
words of K. 277 are wide enough to include a subse¬ 
quent suit if it is connected with the earlier one and 
two suits will ordinarily be considered connected if 
they have any issue in common or involve substan¬ 
tially a determination of the same question of fact or 
the same mixed question of law and fact. If the High 
Court Circular 679 of 1869, which is printed as a 
footnote to R. 277 in the Civil Rules of Practice 
purported to lay down anything contrary to the rule 
itself, Courts will decline to be guided by it. (Spencer 
and Ramesani, JJ.) Ramakrishna Pillai v. 
S. A. Balakrjshna Aiyar. 62 I. C. 712 = 

13 M. L. W. 541 = 1921 M. W. N- 646 = 
A. I. R. 1921 Mad. 666 = 41 M. L. J. 60. 
—R. 278—Costs. 

Where a suit has been dismissed for default of pay¬ 
ment of stamp duty, and there has been no trial of the 
suit, although the pleadings were filed and issues 
framed, the case would come under R. 278 (b) of the 
Civil Rules of i ’ractice. The fees in such a case 
should be calculated in accordance with that rule and 
not as if the suit had been dismissed after contest. 
{Phillips, J.) Yenkayya Garu v. B. Satya- 
NARAYANAMUKTHI, £1 LC- 303 = 22 M- L. W. 208 = 
A. I. R. 1925 Mad. 1235 = 49 M. L. J. 271. 
—Appendix A, Note 2—Fees. 

The fee that has to be paid on an application for the 
emergent issue of process for arrest, in a Munsif s 
Court, is one and a half times the ordinary fee. The 
ordinary ee includes the extra amount that has to be 
paid for any detention beyond the prescribed period of 
three days under the rule. (Krishnan, J .) Venkat- 
rama Aiyar v . Emperor. 90 I. G. 616= 

22 M.LW- 327 = 1925 M. W. N- 606 = 
A. I. R. 1925 Mad. 1236 = 49 M.L.J. 440. 
CRIMINAL RULES OF PRACTICE. 

—R. 161—Memo of appearance. 

Vakalat need not be filed—'Memo of appearance is 
sufficient. (Wallace, J ) Manikonda Lingayya v. j 
Emperor. 75 I. C. 985 = 18 M. L. W. 960 = 

33 M. L. T- 224 = 1924 M. W. N. 51 = 
25 Cr- L. J. 73 = A. I. R. 1924 Mad. 192 = 

45 M. L. J. 683. 

—R. 195—Confessions. 

Rule 195 is not a rule of law, but merely a rule for 
the guidance of Village Magistrates and, therefore, a 
confession recorded by a Village Magistrate after the 
police investigation has begun is admissible apart 
from the fact whether the Magistrate knew that the 
investigation had begun. (Ramesani and Jackson, JJ ,) 
Kuppathan v. Emperor. 105 1.0.667 = 

1927 M. W. N- 824 = 28 Cr. L. J. 955 = 

9 A. I. Cr. R. 148 = A. I. R. 1927 Mad. 974 = 

53 M. L. J. 739. 

—R. 196 (2)—Confessions. 

Where the Magistrate, before recording a confes¬ 
sion, asked I he accused : “Do you understand that 
you are at liberty to make a confession or not as you 
like, and are you aware that there is no necessity or 
ompulsion on you to make an)* such statement or con¬ 
fession which maybe used in evidence against you?'' ; 

Held : that the question satisfied the spirit of R. 196 
(2). The specimens of questions suggested in the 
Criminal Rules of Practice seem to be leading ques¬ 
tions suggesting torture or other ill-treatment by the 
police, and it seems to be undesirable to put such 
questions in the form mentioned in the rule. The 


MAD. HIGH COURT RULES—Fees Rules, 0- 6, 

R. 1—Interpretation. 

whole object and policy qfi K. 196 is that a Magistrate 
should satisfy himself that there is no compulsion by 
the police or ill-treatment so as to raise the suspicion 
that the statement of the accused is not a voluntary 
statement, and so long as the spirit of the rule is 
satisfied it is undesirable that questions should be put 
in this form showing a total want of trust in the police. 
(Ramesan and Jackson, JJ.) K.UPPA loan v. King- 
Emperor. 103 I.C. 667 = 192/ M.W.N. 824 = 

v « ■’ uj 28 Cr. LJ. 955 = 3 A.I. Cr. R. 148 = 

A.I.R. 1927 Mad. 974 = 53 M-L.J. 739. 
FEES RULES. 

—Exemption from Court-fees. 

ixC.F. Code, S. 92—Suits under, are not exempt from 
Court-fees, (Beasley, J.) Swaminaxha Aiyar v.Quru- 
swami Mudaliak. 105 I-C. 119 = 26 M-L.W.378 = 

A.I.R. 1927 Mad. 940 = 53 M.L.J. 457. 
—R. 38—Fees of Government Pleader. 

Fees of Government Pleader should be fixed accord¬ 
ing to time taken for the work. (Schwahe, C.J ., 
Oldfield and Coutts-Trotter, JJ .) SECY. JL5. OF Rev. 
v. Mix S. Hussain Meah Saiiib and Co. 

68 I.C. 655 = 45 Mad. 977 = 16 M.L.W. 333 = 
1922 M.W.N. 5S3 = A.I.R. 1923 Mad. 34 = 

43 M.L.J. 434. 

—R. 41—Construction of. 

The proper construction of R. 41 of the High 
Court Appellate Side Fee Rules is that “Original Side” 
means the Original Side when exercising the jurisdic¬ 
tion referred to, in the preamble to the Original Side 
Rules, and it was not intended to have and has no 
application at all to insolvency. That being so, the 
privileges under R. 41 extend to appeals from insol¬ 
vency. (Schwabe, C. J. and Ramesani, J.) Official 
Assignee of Madras v . Official Assignee of 
Rangoon. 83 I.C. 174= 

34 M.L.T. 99 = 1924 M.W.N. 458 = 
A.I.R. 1924 Mad. 682 = 46 M.L.J. 580. 
—0. 2, R. 2. (2)—Construction. 

The Court-fees rule only says that no fee shall be 
levied by the Registrar, which means, no fee shall be 
levied by him (taking the case of a plaint) at the 
time of its being filed. But this does not say that the 
pauper litigant cannot be directed to pay die Govern¬ 
ment, at the termination of the suit, Court-fees, which 
he was excused from paying at the outset. The 
Court-fee rule speaks of levying a Court-fee, by a 
Registrar; whereas the rules in the Code deal with 
payment of Court-fees in connection with 
costs incurred in the course of litigation, so there is 
no inconsistency between the Court-fee rule in ques¬ 
tion and O. 33, Rr. 10 and 11, C.P. Code, (Venkata- 
subba Rao,J.) Yelumalai v. Kuppammal. 

109 I.C. 173 = 27 M.L.W. 760 = 
A.I.R. 1923 Mad. 385 = 54 M-L.J. 263. 
—0- 6, K. 1—Interpretation. 

“Disposed of” means adjudication after trial. 
A. I. R. 1926 Mad. 1214, Foil, ji Ramesani and Cor¬ 
nish, JJ.) Subramanian v. Appadukai Mudali. 

123 I.C, 578 = 31 M.L.W. 70 = 
A.I.R. 1930 Mad. 540. 

—0.6, R. 1.—Interpretation, 

-- D is pose . 

The expression “disposed of” in Cl. (c) should be 
construed as meaning a disposal by an adjudication 
made by the i Amrt itself on the merits of the case 
and not a disposal based on any agreement between 
the parties, such as settlement, withdrawal or com¬ 
promise. 

Where a case came on for settlement of issues and 
the defendants intimated that they were not pressing 
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MAD. HIGH COURT RULES—Fees Rules, 0. 6, 
R. 1—Scope. 

their defence and thereupon the Court took it that 
the case should be posted for final disposal and on 
the day of final disposal the parties agreed and a de¬ 
cree was passed : 

Held : that the case clearly fell under Cl. (6). 
(Srinivasa Iyengar, j\ Offg. Trustee v. Kama- 
lammah. 98 IX. 876=24 M L W. 8(8 = 

1126 M.W.N. = A I R. 1926 Mad. 1214. 

— 0- 6, R. 1—Scope. 

Where there is a confession of judgment. Cl. (£>). 
applies, and this clause is not confined to cases which 
have not reached ti e final disposal. (Ramcsam and 
Cornish, JJ.) Subramanjan v. Appadurai Mudali. 
123 I. C. 578 = 31 M. L. W. 7C=A-I-R. 1630 Mad. £40- 
—0. 6, R. 2C—Itemised bill. 

There is no provision under the Fees Rules by 
which an application under S. 45, Specific Relief Act, 
will entitle an advocate not appearing by attorney to 
bring in an itemised bill charging for attendance and 
various other matters as if the advocate himself was 
both attorney and advocate. (Kutnara&wami Sas rt , 
J.) United India Life Insurance Co., Ltd. In the 
matter of. 117 I. C. 301=29 M.L.W. 632 = 

A.I.R. 1929 Mad. 146 = 56 M.L.J. 72. 
INSOLVENCY RULES. 

—R. 133—Fees. 

In all insolvency proceedings unless an order is 
made to the contrary the rule is to tax half the 
Attorney’s fees. (Schwabe, C. J . and Wallace, J.) 
Official Assignee, Madras v. Dokaiappa. 

71 i. c. 1056 = 17 M L W. 350 = 32 ML.T. 172 = 
1923 M.W N. 359 = A I R- 1923 Mad. 484 = 

44 M.L.J. 411. 

— 0- 3, R. 26*—" Service of order.” 

Knowledge on the part of the insolvent of the 
order of adjudication cannot be a substitute for 
“service of the order” within R. 26. (Coutts- 
Trotter, C. J, and Ramesam, J *) DorAiswami v. 
Official Assignee of Madras. 95 I. C. 446 = 

1926 M.W.N. 568 = A I R- 1926 Mad. £46 = 

51 M.L.J. 130. 

ORIGINAL SIDE RULES, 

^AccountS 1 

In a suit for accounts on the Original Side the 
Official Referee has jurisdiction to enquire and re¬ 
port as to the quality of goods contracted and des¬ 
patched and as to whether certain title-deeds were 
deposited by plaintiff with defendant for safe custody 
or as security. (Krishnan and Venkata subha 
Rao IT.) Kanni Chetti v. Raju Che tty. 

JJ 95 I. C. 436 = A I R. 1926 Mad. 879. 

The Court at the instance of the attorney engaged 
by a party has jurisdiction to declare the costs due to 
him to be a charge on ihe property purchased in 
Court auction, tn being satisfied that the party is 
attempting to defeat the claims of the attorney. 
Where a party executed a vakalat, by which he 
agreed to pay the attorney the regulation fees and 
stated that there was no counter-agreement between 
him and the attorney, 

Held, it is not open to the party to plead that he 
never engaged the attorney and never agreed to pay , 
him any amount. 25 Cal. 887, Foil. (Ktiviara- 
swatni Sastri, J-) Arunachala Aiyar, In re. 

81 I. C. 732 = 19 M.L.W. 576 = A.1R.1924 Mad. 793. 
—Practice- 

It would 1 »e a novel and a dangerous proposition to 
hold that the Rules of Practice in English Courts apply 
cn bloc to the Original Side except in so far as the 
High Court Rules modify them, (Kuinara&wami 
Sastri,J') Abdul Wahabi*. Rokia Bibi Sahiba. 


MAD. HIGH COURT RULES—Original Side Rules, 
0. 6-A,—Scope of. 

73 I. C. 603 = A. I- R. 1924 Mad. 405. 
—Written Statement- 

Where the vakil refuses to file the written state¬ 
ment or to consent to transfer the case to another 
vakil because he has not received his fees, his action 
is illegal and the party cannot be made responsible 
for the delay in filing the written statement. 
(Wallis, C. J. and Krishnan, J.) Muthu Krishna 
Vachendra Bahadur v. W. IT. Nurse. 

69 I. C. 695 = 44 Mad. 978 = 14 M. L. W. 154 = 
1921 M.W.N. 562 = A. I. R. 1921 Mad. 320 = 

41 M.L.J, 213. 

—R. 63-A—Hundis. 

Rule 63-A covers all negotiable instalments includ¬ 
ing Shall Jog Hundi notwithstanding any restrictions 
on negotiability. Acknowledgment with promise to 
pay may be negotiable. (Schwabe, C. J. and Coutts- 
T rotter,].) Kan lad Bhoya v. Balaram Parama- 

SUKDOSS. 

68 I. c. 921 = 16 M. L. W. 608 = 31 M. L. T. 284 = 
A- I- R. 1923 Mad. 44 = 43 M. L. J. 480. 
—R. 2C6—Appeal. 

Order of Judge under—-Is ministerial and not a judg¬ 
ment—*No appeal lies from such an order. ( Schu abe , 
C- J. and Krishnan , J.) . R. TawKER AND Sons 

v. Harsookdoss Choughmull. 76 I. C. 124 = 

18 M.L.W. 647 = 33 M.L.T. 72 = 1923 M.W-N. 834 = 
A- I. R. 1924 Mad. 386 = 45 M. L- J. 611. 
—0. 5-A—Procedure- 

Procedure does not apply to claims for damages 
but applies only to claims to indemnity. (Venkata- 
subba Rao, J.) Krishnaswami Iyer v. Raghaviah 
Chetty. 107 IX- 423 = 39 M.L.T. 472 = 

26 M.L.W. 687 = A.I.R. 1928 Mad. 43 = 

53 M-L-J. 679. 

—*0. 5-A—Third party proceedings. 

The very object of the third party procedure is to 
prevent multiplicity of actions, but if the third party 
proceedings will prejudice, embarrass or delay the 
plaintiff, the Court may refuse to give directions. 
Also the Court may refuse to adopt this procedure 
where the whole dispute between the defendant and 
third party cannot be disposed of in the action itself. 
T lie Court, however, will not refuse to apply the 
procedure merely because the case raises a question 
of some difficulty t Eastern Shipping Co. v. Quah 
Beng Kee, (1924) A. C. 177, Rel. on. (Venkatasubba 
Rao, J.) Krishnaswami Iyer v. Raghaviah Chetty. 
107 IX. 423 = 39 M-L-T- 472 = 26 M.L.W. 687 = 
A.I.R. 1928 Mad. 43 = 53 M.L.J. 679. 
—0. 5-A, R. 1—Notice . 

Court closing shortly after introduction of new 
rules—Application made next day after reopening— 
Delay was rightly excused. (Venkatasubba Rao, j) 
Krishnaswami Her v. Raghaviah Chetty. 

107 IX. 423 = 39 M.L.T. 472 = 26 M.L.W. 687 = 
A.I.R. 1628 Mad, 43 = 53 M.L.J. 679. 
—0. 6, R. 4—Revival of Suit. 

Suit dismissed under O. 6, R. 4 for want of prose¬ 
cution—Application for restoration made after 30 
days—Master can revive suit even after prescribed 
period. Shafer v. Blythe, (1920) 3 K. B. 140 and 
Radshaw u. War low, 32 Cli, D. 403, Rel. on ; Whist 
ler v. Hancock, 3 Q. B. 38 and King v. Devenfort 4 
Q.B.D. 402, Not Foil. (Contts-Trotter, C.J.„ Ranic, 
sam and Reilly , JJ.) Narayanaswami NaickER 
v. Sakha ram Rao. 113 IX. 660 = 29 M.L.W. 97- 

A.I.R. 1929 Mad. 2 = 52 Mad. 186== 

55 M.L.J. 838 (F-B.) 

—0. 6-A—Scope of. 

A suit on a negotiable instrument by or against a 
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MAD. HIGH COURT RULES—Original Side 

Rules, 0. 14-A—Official Referee, 
legal representative is still a suit on the instrument 
and ts ill fall under O. 6-A. If the liability sought to 
be enforced is solely under the instrument it would 
not matter whether it is sought to be enforced against 
a party to the instrument or a legal representative of 
such a party, such as an executor, or administrator, or 
n r ° his * (' Coutts-TroUer, C.J., Krishnan and 
Beasley, JJ.) Venkatarayanim Varu v. W. H. 
Nurse. 99 I.C. 464 = 49 Mad. 815 = 24 M.L.W. 704 = 
A.I.R. 1927 Mad. 34 = 51 M.L.J. 716 (F.B.). 

A plaintiff suing on a negotiable instrument on the 
Original Side of the High Court must bring his suit in 
the summary form and there is no option to bring his 
siut in the ordinary form. (Goutts-Trotter, C.J., 
Krishnan and Beasley, JJ.) Venkatarayanim v. 
w * H - Nurse. 99 I.C. 464=49 Mad- 815 = 

24 M.L.W. 704 = A.I.R. 1927 Mad- 34 = 

51 M.L.J. 716 (F.B.). 

R. 63 is one of procedure and does not affect 
substantive rights—C. P. Code, O. 37 and S. 122. 
{Coittts-Trotter, C.J ,, Krishnan and Beasley, JJ.) 
Venkatarayanim Varu v. W. H. Nurse. 
99 I.C. 464=49jMad. 815=24 M.L.W. 704 = 
A.I.R. 1927 Mad- 34 = 51 M.L.J. 716 (F.B.). 
—0. 14-A—Official Referee. 

The Official Referee has no power to decide ques¬ 
tions as to the terms of partnership, its duration or 
the shares of the partners. There are no provisions 
about his powers in the Code or in the Original Side 
Rules analogous to O. 36 of the Rules of the 
Supreme Court which deals with Referees and O. 55 
which deals with the powers and duties of Masters. 
There is no statute constituting the office of the 
Official Referee, and his powers have therefore to be 
determined with reference to the provisions of the 
Civil Procedure Code and the Original Side Rules. 
The rules do not confer on the Official Referee any 
higher powers than those conferred on the Com¬ 
missioners. The Official Referee is only a permanent 
Commissioner whose duty is to take accounts and 
make enquiries contemplated by the Code and the 
Rules. The function of the Court in such cases is to 
determine the rights of the parties where the rights 
of the parties or the terms of the partnership are 
disputed and to decide in what manner and from 
what date accounts have to be taken. The i unction 
of the Official Referee is to take accounts, having 
regard to the declarations of the rights of the parties 
made by the Judge in passing the preliminary decree 
and his powers to deal with the questions are not 
limited simply to matters of arithmetic but he has for 
the purposes of carrying into effect the directions 
given by the Judge in the preliminary decree and for 
the purpose of arriving at conclusions as to the state 
of accounts between the parties, power to take evi¬ 
dence and deal with matters auxiliary thereto. He is 
not a Judge of the Court but only a Commissioner 
and the adjudication by him of these questions which 
under the Code and the Rules form part of the 
functions of a Judge would be ultra vires. ( Kttmara - 
swami Sastri, /.) Abdul Wauab Sahib v. M. Rokia 
Bibia Sahiba. 73 I.C. 903=A I R- 1924 Mad, 406. 

—0. 24-A—Form 28—Original Side Rules—Sale. 

Form 28—Sale by Official Referee—-Sale proclama¬ 
tion should mention place of sale—But non-mention 
is no ground for setting aside sale when it has not 
caused damage—C. P. Code O. 21, R. 90. ( Wallis, 
C. J. and Krishnan, J.) Tuljaram Row r. Rama- 
chandra Row. 68 I-C- 916 = 14 M.L.W. 515 = 

1921 M.W.N. 736 = A. I. R. 1921 Mad. 484= 1 

41 M.L.J. 465. j 


MAD. HINDU REL. ENDMTS. ACT. (1925) S. 69- 
Applicability. 

—0. 29, R. 6—Bidding at execution sale. 

Decree-holder cannot bid for less than market 
value except with an order of the court. (Reilly and 
Cornish, JJ.) A. C. Abdul Azeez Sahib v. Bunder 
Mull Sowcar. 1930 M.W.N. 103 = 

A I R. 1930 Mad. 559. 

—0. 38, R. 7—'Award. 

Arbitration Act, S. II, Sub-Cl. (2)-—Written sub¬ 
mission to arbitration not filed with award—Award 
not signed by all arbitrators—Award cannot be made 
a rule of Court either under the Arbitration Act or 
under Sell. II, C.P. Code. (Kumaraswami Sastri, J.) 
Nemi Chand Sowcar v . Kesarimull Sowcar. 

114 I.C. 818 = 29 M.L.W. 227 = 
A.I.R. 1929 Mad. 31 = 56 M.L.J. 35. 
—App. II, Nos. 35 and 36—‘Probate Suit. 

A decision in a contentious probate suit is a final 
judgment, so that a memorandum of appeal from it 
comes under serial No. 35 of Appendix II "of the 
Original Side Rules as being from a” final judgment, 
To constitute an order a final judgment nothing more 
is necessary than that there shoixld be a proper litis 
contestatio and a final adjudication between the parties 
to it on the merits. A judgment is a decision obtain¬ 
ed in action and every other decision is an order. 
(Schwabe, C. /.) Perumal Chetty v. Kandaswamy. 

72 I.C. 925 = 46 Mad. 592= 
17 M L.W. 238 = 1923 M.W.N. 160 = 
32 M.L.T.£l22 = A.I.R. 1923 Mad. 362 = 

44 M.L.J. 146. 

—Appendix II, Art- 6—Court-fee. 

An appeal against a final judgment should 
be taxed with a fee of Rs.. 150 and 
appeals against interlocutory judgments or orders 
whether final or interlocutory, should be taxed with 
a fee of Rs. 100. (Coutts-Trotter, J.) H. Mahomed 
Ishaq Sahib v. Mahomed Moideen. 70 I.C. 813 = 

43 Mad. 849 = 1922 M.W.N- 511 = 
16 M L.W. 210 = A.I.R. 1922 Mad. 421 = 

43 M.L.J. 436. 

MADRAS HINDU RELIGIOUS ENDOWMENTS 
ACT (1 of 1925). 

—Sanction. 

Where the plaintiff is not suing for the vindication 
of any public right, but his suit is confined to a 
vindication of his own private right to be a co-trustee 
and co-manager of a kattalai, with the first defendant 
and others, his suit is not governed by S. 92, nor is 
such a suit prohibited by Act 1 of 1925. (Wallace, J.) 
Alagappa Chettiar v. Arunachallam Chetty. 

97 I. C. 480 = A. I- R- 1927 Mad. 338. 

—Suits. 

Suits instituted by worshippers before the passing 
of the Act can be continued after it was passed. 
(Devadoss, J.) Gangadhara v. Ramanuja Pedda 
Jeeyangar. 108 I. C. 793 = A. I R 1928 Mad. 905. 

Procedings instituted before the Act—Act does not 
apply retrospectively. Phillips and Krishnan ,JJ.) 
Arumuga Ihambikan v. Namasiyaya Pandara 
Sannadhi. 91 I.C. 109 = 1925 M. W. N- 569 = 

22 M. L. W. 130 = 48 Mad. 688 = 

A. I. R. 1926 (lad. 162=49 M. L. J. 324. 

—S. 57—Right to sue. 

Section 57 (4) makes it clear that any person having 
an interest can bring a suit for modifying a scheme in 
existence. A. I. R. 1926 Mad. 162, Ref. (Devadoss, J,) 
Gangadhara. v . Ramanuja Pedda Jeeyangar. 

108 I. 0. 793 = A. I. R. 1928 Mad. 905. 

—S. 69—Applicability. 

Clauses do not apply to lesser endowments but apply 
only to trustees of maths or excepted temples, 
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MAD. HINDU REL. ENDMTS. ACT (1927) S. 7— 
Jurisdiction. 

(Wallace, J.) Alagappa Chettiar v . Arunacha- 
lam Chetty. 97 I- C. 480 = A. I. R. 1927 Mad. 338. 
MADRAS HINDU RELIGIOUS ENDOWMENTS 
ACT (II OP 1927). 

S- 7—Jurisdiction. 

A suit for setting aside the Board's decision under 
the Madras Religions Endowments Act that the temple 
is a public temple lies only in the Court where the 
temple is situate. (Kttmaraswami Sastri, J.) 
Vythilinga Pandara Sannadhi v. t. Sadasiva 
Aiyar. 116 I.C. 561 = 28 M. L. W. 535 = 

A. I. R. 1928 Mad. 1272 = 55 M. L. J. 605. 
—S. 7—Validity of. 

Interpretation of Statutes—Act subordinate 
egislature not observing conditions laid down by Act 
of Parliament and so invalid—Subsequent enactment 
by the same legislature observing all conditions and 
validating acts done under the previous Act—Snbse- , 
quent Act is not ultr avires —S. 7, Madras Religious 
Endowments Act II of 1927 is not ultra vires. 

( Kumaraswa mi Sastri, J.) Vythilinga (Bandara 
Sannadhi Avergal v. T. Sadasiva Aiyar. 

116 I.C. 561 = 23 M.L.W. 535 = 
A.I.R. 1928 Mad. 1272 = 55 M.L.J. 605- j 
—S. 10—Notification. 

Section 10 does no^ make it obligatory on the 
Government to issue fresh notifications where there 
is a prior valid notification, All that S. 10 does is to 
enable Government to issue a fresh notification after 
cancelling the old ones. (Knmaraswami Sastri, J.) 
Vythilinga v. Sadasiva Aiyar. 116 I.C. 561 = 
28 M.L.W. 533= A-I.R 1928 Mad. 1272 = 

55 M.L.J. 605. 

—-S. 73 —Removal of trustee. 

Religious endowment not regarding math or 
temple—No provision exists for removal o( trustee of 
such endowment in S, 73 (1) or elsewhere in the Act. 
(Curgenven , J.) Ranganayaki v. Shivarama 

Dob at. 122?!.C. 337 = A.I.R. 1930 Mad. 216 = 

58 M.L.J. 104. 

—S. 73 (1) (d)—Scope. 

Clause (rf), S. 73 (1) does not enable the institution 
of any suit of a class unprovided for by the rest of 
the section. (Curgenven, J.) Ranganayaki v. 
Shivarama Dubay. 122 I.C. 337 = 

A.I.R. 1930|Mad.-216 = 58 M.L.J. 104. 

—S. 75—Scheme under. 

S. 75 has no retrospective effect with regard to 
scheme settled under C. P, Code S. 92, before the 
enactment of the said Act. (Srinivasa Ayyangar, 
J.) Chinnan Chettiar v. Si/nd ares a Ayyar. 

115 I.C. 54 = A.I.R. 1929 Mad- 322. 

—S. 77—Semi-religious endowments-— 

The effect of S. 77 is to keep outside the operation 
of the Act any endowments, part religious, part 
secular, in respect of which the Hoard has not made 
an allocation to religious uses ; when that has been 
done the portion allocated becomes religious endow¬ 
ment amenable to the provisions of the Act and until 
it is done, no portion is so amenable. If this be so, i! 
S. 73 (2 does not take the trust out of the operation 
of S, 92, C P. Code. (Curgenven, J.) Ranganayaki 
v. Shivarama Dubay. 122 I-C. 337 = 

A.I.R. 1930 Mad. 216 = 58 M.L.J. 104. 
—S. 78—'Notice. 

Order directing one of the trustees of an endow¬ 
ment to hand over charge of the trust properties is 
illegal if passed without giving notice. (Devadoss,J.) 
Kailasanatha Iyer v, Nai.lasivam. 

106 I.C. 487=A.I.R. 1928 Mad. 361. 


MAD. HINDU REL. ENDMTS. ACT (1927) S. 84- 

Powers of Board. 

—S. 84—Court-fees. 

Article 17, Court-Fees Act, stands by itself. Arts. 

17-A and 17-B are separate articles and cannot be 
read together for the purpose of determining the 
Court-fee. And hence the Court-fee payable on an 
application under S. (2). Religious Endowments Act, 
to modify or set aside the decision under S. 84 (1) is 
the Court-fee leviable under Art. 17 (I), that is 
R. 15. A.I.R. 1929 Mad. 334, Appr. 113 I.C. 88 = 
A.I.R. 1929 Mad. 52, Overruled. (Kumaraswami 
Sastri, Curgenven und Walsh, JJ.) Damodaran 
v. Bd. of Commrs, 31 M.L.W. 428 = 

53 Mad. 266 = 1930 M-W-N- 494 = 
A I R. 1930 Mad. 332 = 
58 M.L.J. 434, 

The Court-fee payable on petitions under S. 84 
(2), Madras Hindu Religious Endowments Act II 
of 1927, is Rs.- 15. (Rarnesam and Venkata siibba 
Rao, JJ.) Sundara Ayyar v. Board of Commrs. 
for the Hindu Religious Endowments. 

115 I.C. 157 = 
52 Mad. 388 = 29 M,L.W.298 = 
1928 M.W.N. 308 = 
A.I.R. 1929 Mad. 334 = 
56 M.L.J. 373. 

The proper Court-fee payable on an application 
under S- 84, Religious Endowments Act, praying for 
setting aside the order of the Religious Endowments 
Board and for a declaration that the plaint temple is 
a private one, is the fee laid down in Art, 17-A (1), 
Sell. II, Madras Court-l ees Amendment Act. (Phillips 
and Odgers, JJ.j, Valia Rajah of Pennathur v. 
Hindu Religious Endowments Board Madras. 

113 I.C. 88 = 1928 M W.N. 509 = 
29 M.L.W. 543 = A.I.R. 1929 Mad. 52 = 

56 M.L.J. 113. 

—S. 84—Injunction. 

Temple in moffusil—Proper remedy against 
Board's decision under S. 84 being appeal to District 
Court, Original Side of High Court cannot restrain 
Board from giving such decision by injunction. 
(Kumaraswami Sastri, J.) Unikanta MeNON y. 
Board for Hindu Religious Endowments, 
Madras. 116 I.C. 702=28 M.L.W. 964= 

A.I.R. 1929 Mad. 85 = 
55 M.L.J. 679. 

—S- 84—Powers of Board. 

Board in its written statement denying temple to be 
private—Even then Board does not preclude itself 
from acting as tribunal to decide whether temple is 
public or private. Frome United Breweries Co. v. 
Bath Justice, (1926) A. C. 586 and Rex v. Essex 
Justice Perkins ex parte (1927) 2 K. B. 475, not 
Appl. (Kumaraswa mi Sastri, J.) Unikanta Menon, 
v. Board for Hindu Religious Endowments, 
Madras. 116 i.c. 702 = 28 M.L.W. 964 = 

A.I.R. 1929 Mad. 85 = 
55 M.L.J. 679. 

It is within the competence of the Board to 
determine whether a math or temple is a public 
institution where the trustee or Mathathipathi alleges 
that it is a private endowment or temple not falling 
within the Act. (Knmaraswami Sastri, J.) Vythi¬ 
linga v. Sadasiva Aiyar. hq j. c, 561 = 
28 M.L.W. 535 = A.I.R. 1928 Mad. 1272 = 

55 M.L.J. 6051 
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MAD. HINDU REL. ENDMTS. ACT (1927)—S. 84- 
Powers of Board. 

Where a question arises between a Mathatliipathi | 
or Dharmakartha on one side and the Board on the 
other as to whether the Religious Endowment Board I 
has jurisdiction, S. 84 gives the Board power to 
determine that question subject to the right of the 
trustee under Cl, 2 to apply to the Court to modify 
or set aside the decision of the Board. S. 84 does 
not make any exception as to the class of disputes. 
{Kutnaraswami Sastri, J.'i Vythilinga v. Sadasiva 
Aiyar. 116 I.C. 561 = 28 M.L.W. 535 = 

A I.R. 1928 Mad. 1272 = 55 M.L.J. 605. 
Temple not in existence at the time of the Act— 
Board cannot ask the trustees to account for trust 
property or to rebuild temple—Civil Courts can. 
(Kumaraswami Sastri, J ,) Vythilinga v. Sadasiva 
Aiyar. 116 I. C. 561=28 M. L. W. 535 = 

A, I. R. 1928 Mad. 1272 = 55 M. L- J. 605- 
MADRAS HINDU TRANSFERS AND BEQUESTS 
ACT (I of 1914). 

—Gift to unborn person. 

A person unborn at the date of the Will can avail 
himself of the provisions of the Act of 1914, only in a 
case where a life estate is interposed between the 
death of the testatrix and the time provided for his 
taking the property but not otherwise, as the vesting 
of an estate cannot be kept in abeyance pending the 
happening of an uncertain event, nor by tlie interven¬ 
tion of trustees. 40 Mad. 818; 7 Cal. 178 and 
26 Bom, 449, Ref. f Spencer , J.) Appu Bhatta v. 
MA Sundari Amma. 94 J. C. 42 = 

23 M. L. W. 547=A. I. R. 1926 Mad. 668 = 

51 M. L. J. 734. 

—Validity of. 

Act No. 8 of 1921 has validated the law contained 
in the Madras Act I of 1914. (Viscount Haldane.) 

5 oundara Rajan v. Natarajan. 92 I. C. 289 = 
28 Bom. L. R. 204 = 30 C. W. N. 434 = 48 Mad. 906 = 

6 L. R. P. C. 180 = 52 I. A. 310 = 23 A. L. J. 1010= 

1926 M. W. N. 22 = 43 C. L, J. 70 = 
A. I. R. 1925 P. C. 244 = 49 M. L. J. 836. 
Rules of Hindu Law as to succession and inheri¬ 
tance in force in the Presidency Towns are beyond 
the legislative competence of the Local Legislature 
and consequently Madras Act I of 1914 (Hindu 
Transfers and bequests Act) is ultra vires in so far 
as it purports to affect the Presidency Town. (Wallis, 
C, J. and Raines am, J.) Soundararajan v. Nata¬ 
rajan. 62 I.C. 987=44 Mad- 446 = 13 M. L. W. 662 = 
1921 M. W. N. 210 = A. I. R. 1921 Mad. 258 = 

40 M. L. J- 354. 

When the vesting was before the Act and the 
devisee does not live up to jthe termination of the 
preceding estate nor even up to beyond the date of 
the passing of the Act, the Act does not apply. 

(ttamesam and Jackson, JJ.) Sivarama Aiyar v. 
Go PA LA KRISHNA Chettiak. 82 I. C. 1044 = 

A. I. R. 1925 Mad. 88 = 47 M. L. J. 337. 
MADRAS HINDU TRANSFERS AND BEQUESTS 
(CITY OF MADRAS) ACT—(Imp. VIII of 1921). 
—Succession. 

Hindu Law — Will—Limited interest to daughter 
and vested interest to her children—Child dying 
before the daughter—Heirs of the child to succeed. 

One S died in December, 1912, leaving a will dated 
the 11th of November, 1911, whereby he bequeathed 
todiis daughter L, wife of the first defendant, a house 
to be-enjoyed by ber during her life and to devolve on 
her children at her death. L, the wife of the first 
defendant, gave birth to a child on the 30th of 
September, 1918, the child died on the 1st October 
and L herself died on the 13th October, 1918. In a 

D. D. Vol. IV—7 


MAD. INAMS ACT, (1869),—Application of- 

suit by her sister to recover the house from the first 
defendant, Held : that L had a life estate and under 
the terms of the will the‘property was to go to her 
children. 'he moment, therefore, a child was born, 
ti e estate vested in the child and succession would 
have to be traced through the child and not through 
the heirs of the testator. The first defendant would 
Be the heir under the Hindu law and not the maternal 
aunt. 

Held, therefore, that L took a li e estate under the 
will of S, that her son acquired a vested interest in 
the property, the gift to him being valid by reason of 
the provisions of Act VIII of 1921 and that on the 
deafli of the child his heirs and not tlie heirs of the 
testator were entitled to the property. {Kumaraswami 
Sastry, J.) Perianayagi Ammal v . A. Ratnavelu 
Mudaliar. 76 I. C. 1042 = 18 M. L. W. 625 = 
32 M. L. T. 137 = A. I. R. 1924 Mad. 316. 
MADRAS IMPARTIBLE ESTATES ACT ( II Of 

1904). 

—S. 4—Debts—Binding, nature of. 

If a credit or can show that his debt was for a sum 
of money borrowed for the benefit of the estate under 
S. 4 it will be binding on the impartible estate but 
such a question cannot be decided in execution 
proceedings but can be done only in a separate suit, 
(Krishnan and Waller, JJ.) Bommayya Naicken 
v. Subramania Iyer. 83 I.C. 165 = 

1924 M.W.N. 342=34 M.L.T. 290= 
A I R. 1924 Mad. 707 = 46 M.L.J. 374, 
—S- 4—Execution of decree- 

The section does away with the special obligation 
as between sons and grandsons and their father and 
grand-fathers based upon the theory of pious obliga¬ 
tion in the Hindu Law. Where therefoie the decree 
was obtained for a sum of money which the father of 
the Zamindar had obtained as a trustee of a temple 
and misapplied himself, the debt thus being practically 
the result of a breach of trust. Held , such a debt as 
that can hardly be- treated as a debt binding upon a 
successor-in-title to the Zamjndari ; for it would not 
be a debt which, if incurred, by the managing mem¬ 
ber of a joint Hindu family, would be binding upon 
the'othcijfco-parceners. {Krishnan and Odgers, JJ.) 
Venkataljngama Nayanim v. Arunachellam 
Chettiak. 78 I.C. 1012 = 19 M.L.W. 132= 

1924 M.W.N. 214 = A.I.R. 1924 Mad. 511. 
—S. 6—Objection to alienation. 

The object of the Act is the preservation of the 
impartible estates in the hands of successive heirs, as 
a measure of public policy, and the prohibition 
against alienation can be raised for the first time in 
execution appeal though not raised before the execut¬ 
ing Court or, even though no appeal is preferred 
; against the decree. (Case-law discussed.) ( Odgers 

and Curgmven, JJ.,) Raja of Kalahasti v, 
Venkatadri Rao. • 105 LC. 248 = 50 Mad. 897 = 

26 M.L.W. 386 = 1927 M.W.N. 630= 
A I R- 1927 Mad. 911 = 53 M.L.J. 533. 
MADRAS INAMS ACT ( YI1I Of 1869.) 

—Application of. 

Madras Jnatns Act — Board’s Standing Order 52 
(2) —Order applies only when grantee dies after 
actual grant. 

The order applies only to cases where the grantee 
dies after the actual grant, i, e., after the execution 
and signature of the deed by the Commissioner, but 
before the actual delivery of the document to him. 

. (Wallace and Madhavan Nair, JJ .) Chendramma 
V. Narasimiiam, 100 I.C. 741 = 38 M.L.T. 133 = 

1927 M.W.N.156 = 25 M.L.W. 546 = 
A.I.R. 1927 Mad. 404=52 M.L.J. 253. 
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MAD. INAMS'ACT (1869),—Boundaries.* 

—Boundaries. 

Per Spencer , J. —The compilation of the Inam 
Register is a great Act of State and the statements 
contained therein carry great weight on questions of 
history and tenure of lands. [42 Mad. 253 (P.C.), 
FoilBut when the matter in issue is a matter of 
the boundary between an inamdar and his neighbour 
under Madras Act VIII of 1869 the title-deed shall 
not be deemed to affect the interests of any person 
other than the inam-holder. 2 M.H.C. 327 and 
2 M.H.C. 341, Ref. (Sadasiva Aiyar and Spencer 
JJ ) Nachiappan v. Alagappa Chetty. 62 I.C. 87 = 

13 M.L.W. 172 = A.I.R. 1921 Mad. 107. 
—Inam title deed. 

Inam title deed is not conclusive as to p erson in 
whose favour enfranchisement is to operate—Deed 
cannot create title newly—Aggrieved party entitled to 
show that a name or names were added in the deed 
by mistake. 44 Mad. 643 (P.C.) Dist. ( Spencer and 
Ramesam, JJ.) Lakshminarasimham v. Venkata- 
ratnayamma. 70 I.C. 642 = 30 M.L.T. 334 = 

A.I.R. 1921 Mad. 645. 

*—Scope- 

Protection of kudivaramdar’s interest is the idea 
where the inam is of melvaram only. ( Ayling and 
Odaers, JJ.) Krishna Sastri v. Singaravelu. 

91 I.C. 130= 1925 M.W.N. 218 = 48 Mad. 570 = 
A.I.R. 1925 Mad. 780 = 48 M.L.J. 470. 
MADRAS INAM RULES (1859). 

—R. 3 ( 1 )*—Inam. 

Dissociation of land from office for the support of 
which it was granted for a long time—Resumption of 
inam is proper. 42 Mad. 673 and 43 Bom. 583, Dist. 
[Reilly J.\ Velu Pillai v . Secy, of State. 

107 I.C. 785 = A I.R. 1928 Mad. 852. 
—iR. 5 , Cl a. 1 and 3 —Alienation. 

The object of Cl. 3, R. 5, is to protect the interests 
of Government and the prohibition therein can only 
mean that, as against the Government, all alienations 
are inoperative, not that they are void. So long as 
Government do not step in to enforce their rights, 
whatever they are, by ignoring the alienation, it is not 
open to others to question a transaction which amounts 
to alienation. A. I. R. 1921 Mad. 292 ; (1911) 2 
M.W.N. 384, Rel. on. 

So long as lineal heirs of the grantee remain the 
• Government has no right to resume and the property 
descends like ordinary property. ( Ramesam and 
Curgenven, JJ>) Vaidyanatha Aiyar v. Yogambal 

Ammal. 99 IX. 452 = 50 Mad. 441=25 M.L.W. 660 = 

A.I.R. 1927 Mad. 140 = 51 M.L.J. 695. 
MADRAS IRRIGATION CESS ACT (YII Of 1865). 
—Water cess. 

In considering the relations of Government with 
the inamdar in respect of supply of water, inam lands 
cannot be distinguished from zamindari lands. In the 
matter of considering the effect of an engagement the I 
same principles ought prima facie to apply to the 
engagements implied in the inam settlement as to the 
engagements implied in the permanent settlement. In 
every case one has merely to estimate the effect of 
the grant of easement and nothing turns upon either 
the time of the grant or the particular tenure under 
which the lands are held by the landholder. 

Where the tank supplying water to the inam land 
had its main supply from a hill stream rising in 
Government land and until it came to the suit land 
passed through Government lands, but the width of 
the stream was not increased nor any changes were 
made so as to draw more water in the stream and 
thus to increase the measure of the easement at the 
source, 


MAD. IRRI. CESS ACT, (1865), S. 1—Liability to 
pay. 

Held : that any improvement in the capacity of the 
tank was immaterial. So long as the easement was 
not enlarged, even if more water was conserved the 
Government was not entitled to impose water-cess. 
Where a certain easement is granted there are two 
ways of increasing cultivation without enlarging the 
easement. One is by a more economical use of water 
and the second method is by improving the capacity 
of the tank and by conserving water which might 
have otherwise overflowed, but this does not involve 
an extension of the easement and so long as the 
easement itself has not been enlarged, that is, so long 
as the water which might have flowed through the 
channel is not increased, apart from such variations as 
may be due to larger rainfall in one year and smaller 
rainfall in another year, the extension of irrigated 
lands does not justify the Government imposing 
water-cess. 40 Mad. 886 (P.C.), Foil. ; 26 Mad. 66 
and (1915) M.W.N. 636, Diss. from and doubted. 
{Ramesam and Madhavan Nair, JJ.) Yahya Ali 
Saheb v. Secy of State. 106 I.C. 377= 

39 M.L.T. 508 = A.I.R. 1928 Mad. 97 = 

53 M.L.J. 769. 

—Water supply. 

Water supply whether sufficient or not—Collector is 
the determining authority—Collector’s opinion final 
subject to an appeal to the proper authority. 
{Waller, J.) Gofala Aiyar v. Secke iaryof State. 

101 I.C. 346 = 38 M. L. T. 205 = 
A. I. R. 1927 Mad. 1116- 


— s. 1 


jjiaoimy 10 pay. 

The question of the liability of a zamindar or 
inamdar or as for that matter any other landholder 
for the payment of cess for water used for purposes 
of cultivation depends undoubtedly on the extent to 
which he is entitled to supply of water free of charge. 
The extent to which he is so entitled to such free 
supply is, in the absence of a clear and definite 
arrangement or engagement, that is to say in most 
cases, determined by the accustomed supply of water 
at the time of the grant. In some cases and where 
there are no other means of determining such extent 
the pieces of land which are entitled to supply of 
water for wet cultivation and the number of crops for 
which such plots are entitled to such supply will 
un< loubtedly be the true measure. But such a mea¬ 
sure can be regarded as proper, generally speaking, 
only in cases where the irrigation of the lands in 
question is directly from the source of irrigation be- 
longing to the Government. But wherever, having 
regard to the physical condition or situation the lands 
aie irrigated from an intermediate source of irriga¬ 
tion which can be regarded only as belonging to the 
landholder, then the extent of the accustomed supply 
by Government can properly and reasonably be mea¬ 
sured only by such intermediate means. If such 
intermediate means should be a channel taking its 
use irom a Government source of irrigation, then it 
may be measured by the size of the sluice, the hours 
o passage of water or the size of the channel, and in 
the case of a tank, by the size of the tank. In these 
nttei cases there being no question of return to the 
Government source of the water passing to or 
t trough the landholder’s means of irrigation, the 
proper measure of the accustomed supply so far as 
the Government is concerned, is only the ’tank or the 
c iannel, and in such cases the -proper measure has 
no relation to or bearing upon the extentof of thelaud 
cultivated or of the number of crops thereon. 

o P ‘ C * 42 and A * LR * 1928 Ead. 9 7 Foil.; 

26 Mad. 66 and (1915) M.W.N, 636, -Dist. {Srini- 
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MAD- IRRI. CESS ACT (1865), S. 1—-Liability 1 
to pay . i 

vtistt Aiyaitgar and Curgenvm, JJ-) Sevagan 
Chettiak v. Secretary of State. 

110 I. C. 878 = 1927 M.W.N. 898 = 

A.I.R. 1928 Mad. 261. 
A person cannot be said to irrigate his field, if, 
owing to a breach in the channel supplying water 
to his field, the water is collected in his neighbour's 
fields, overflows the ridges and then fills his lands. 
There may be cases where, water flowing in such 
manner might flow’ for a long time and thereby enable 
one to cultivate his field at a time when he is not 
entitled to water, but the flow of water for a short time, 
say for a day or two, through a breach of sluice which 
is closed but w hich gives way ow ing to natural causes 
cannot make a ryotwari tenant, in possession of land 
classified and assessed as wet, liable to pay penal 
assessment. 34 Mad. 21 and 26 M. L. J. 210, Dist. 
(Dcvadoss, J.) Kanakamma v, Secy, of State. 

107 I. C. 643=27 M. L. W. 791 = 

39 M. L. T. 600 = 
A. I. R. 1928 Mad. 145 = 54 M. L. J. 230. 

—S. 1 (1),— Riparian Owner. 

Riparian owner of land abutting Government river 
—He has natural right to use river water for irrigation 
—Riparian rights—No cess can be levied on such 
water. A.I.R. 1917 P.C. 42, Dist.; 34 M. L. J. 223 and 
A. i. R. 1927 Mad. 988, Foil. (Jackson, J. doubting); 
Lyon v. Fish Mongers, (1877) 1 A. C. 662 and 12 Moo. 
P. C. 131, Cons. (Jackson and Reilly , JJi) 
Secy, of State v. D. Sukayya. 116 I. C. 573 = 

1929 M. W, N. 118 = 29 M. L. W. 744 = 
A. I. R. 1929 Mad. 227 = 57 M. L. J. 648. 

—S. 1—Scope. 

Madhavan Nair J. —The law is well settled that 
permanent settlement, sanads and engagements 
arising out of inam settlements are engagements 
contemplated by Act VII of 1863. (Ramesam and 
Madhavan JR air, JJ.) Yahya Ally Sahib v. Secy, 
of State. 106 I. C. 377 = 39 M’L.T. 508 = 

A, I. R. 1928 Mad. 97 = 53 M. L. J. .769. 

—S. 1—Water cess- 

Water naturally springing in poramboke land— 
Source not traceable—Water used by ryot for over 60 
years—Cess cannot be assessed under the Irrigation 
Cess Act. (Devadoss, J .) Secretary of State 
V. K. Subba Rao. 99 I* C- 475 = 26 M. L. W. 10 = 

38 M. L. T. 160 = 
1927 M. W. N. 59 = A. I. R. 1927 Mad. 382. 

MADRAS LAND ENCROACHMENT ACT (III Of 
1905.) 

—Grant of Patta. 

Through the patta lands of the plaintiff passed a 
jungle stream and then emptied itself into Govern¬ 
ment irrigation source. When the Government 
granted patta the stream was not separately demar¬ 
cated and specified as Government poramboke. The 
plaintiff dammed the stream and used the water for 
raising wet-crop on his dry lands and Government 
levied water-cess for the same. 

Held, the grant of the patta did not carry with it 
the grant of any Government poramboke already 
existing in the field and therefore the Government 
were justified in levying water-cess. (31 I. C. 982 
Dist). The patta was not a document of title or a 
deed of grant but merely a record of demand by 
Government, of a certain amount as land revenue 
or a certain area, (Qdgtrs and Wallace, JJ.) The 
Secretary of State for India v. Raghaya- 
ciiaiuak. 


MAD. LAND ENCROACHMENT ACT (1905), S. 14- 

Bar to suit. 

83 I. C. 1009 = 47 Mad. 861=20 M.L.W. 815 = 

1924 M.W.N. 820 = A.I.R. 1924 Mad.913 

47 M. L. J- 503. 

—Penal Assessment. 

Penal assessment for period of occupation before 
Act is illegal. ( Ayling and Seshagiri Aiyar, JJ.) 
J. C. H. Fowler v. Secy, of State. 

61 I. C. 852 = 13 M. L. W. 230 = 
A. I. R. 1921 Mad. 363. 
—S. 7 (14)—Cause of Action. 

The plaintiff claimed to be Zamindar of the village 
and as such sued the Secretary of State for India for 
a declaration of ownership and for recovery of posses¬ 
sion and for injunction in respect of certain Juntas 
or lands used as cattle paths in that village. The 
plaintii alleged that the Juntas were dedicated for 
the public use by the plaintiff’s predecessors and 
subsequently about the year 1883 the plaintiff’s 
predecessors let out the Juntas to the agricultural 
tenants and got by prescription a complete title to the 
Juntas by reducing them to their own private owner¬ 
ship ; that in 1914 Government w'rongly took proceed¬ 
ings against the tenants in occupation under Land 
Encroachment Act (III of 1905). Members of the 
village community were not made parties to the suit. 

Held : the suit ought to be dismissed when it was 
found that the lands had been used as Juntas even 
before the Permanent Settlement and that neither 
dedication nor prescriptive title was proved. 

Per SJencer, Offg. C. J .—'The fact that the assess¬ 
ment was levied under Land Encroachment Act from 
the occupants of the suit lands would not give plain¬ 
tiff a right of action against the Government. More¬ 
over as it was not brought within six months it was 
barred under S. 14. A preliminary notice under S. 7 
does not give cause of action. 

Per Srinivasa Iyengar, J. —The members of the 
community being not parties to the suit the decla¬ 
ration of ownership by adverse possession cannot be 
granted. The suit lands were not lakhiraj lands 
within S. 4 of Regulation XXV of 1802. (SJencer, 
Offg. C. J, and Srinivasa Aiyangar, J.) Venkata 
Kumar Mahipati Surya Rao, Rajah of Pitha* 
puram v. Secretary of State. 85 I.C. 345= 

1925 M.W.N. 271 =A.I.R. 1925 Mad. 415 = 

47 M.L.J. 784. 

—S. 7—Jus tertii. 

Although a tenant is not entitled to set up the title 
of a third person even though the title is that of the 
Government, yet he is entitled to plead that he was 
evicted by the true owner, whether the true owner be 
the Government or a private person and that after 
such eviction he attorned to the true owner. In such 
a case the landlord who let him into possession 
cannot rely upon the law of estoppel as contained in 
S. 116 as preventing his former tenant from 
pleading a jus tertii in a third person, he 
eviction need not be by actual dispossession of the 
tenant. If the true owner is armed with a legal 
process for eviction which cannot be lawfully resisted 
even though the tenant is not put out of possession 
the threat to put him out of possession amounts in 
Law to eviction. A notice under S. 7 of the Madras 
Land Encroachment Act (IL of 1905) amounts in law 
to such an eviction. (Dcvadoss and Waller, JJ.) 
Alaga Pillai v. Ramaswami Thevan. 

91 I.C. 1024=1925 M.W.N. 878 = 
23 M.L.W. 296 = A.I.R. 1926 Mad. 187 = 

49 M.L.J. 742. 

—8. 14—Bar to suit. 

S. 14 does not warrant the view that the suit fop 
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MAD. LAND ENCROACHMENT ACT (1905) S. 14- 

Cause of action. 

the recovery of the penal assessment imposed by 
Government under S. 5 is barred, if the plaintiff 
acquiesced in the levy of similar assessment in a 
previous fasli. For the explanation to the section 
provides that the cause of action in such a suit shall 
be treated as having arisen in respect of any assess¬ 
ment or penalty on the date, on which such assess¬ 
ment or penalty is levied and not on the date, on 
which any similar assessment or penalty was levied 
in a previous year. {Oldfield and Venkatasubba 
Rao, JJ-) Secretary of State v. Hussain 
Sheriff Saheb. 70 I.C. 165 = 1922 M W-N- 330 = 

16 MXW, 197 = 31 M.L.T. 49 = 
A I R- 1922Mad. 232. 

—S. 14—Cause of action. 

A person who receives notice to quit under S. 6 
and in spite of it remains in undisturbed possession 
cannot be held to be evicted from the land. 

An aggrieved person can elect as to which stage of 
the proceedings to complain against, so that if two 
different notices to quit are served on him, though he 
has shown his being aggrieved by the earlier one, he 
can make the later one the cause of action for his 
suit in Civil Court and limitation should be calculated 
only with reference to this notice. ( Coutts-Trotter, 
C.J. and Ramesam, J.) Kunhibi v. Secretary 
of State. 82 I.C. 414 = 47 Mad. 927 = 

20 M-L W. 288 = 35 MX-T. 74 = 
1924 M W.N. 765 = A.I.R. 1924 Mad. 825 = 

47 MX.J. 379. 

—S. 16—Application of. 

Where, before ; submersion, lands were the pro¬ 
perty of the Government subject only to the rights of 
the ryotwari tenures which they had created, the 
effect of the relinquishment is to restore to the Gov¬ 
ernment full freedom to dispose of *hat was origi¬ 
nally their own. {Lord Salvcsen.) (Si-iri Mjkza 
Raja Shki) Pusiiavati Alakh Narayan Gajpati- 
kat v. Secretary of State. 94 I.C. 501 = 

49 Mad- 249 = 53 I-A. 64 = 43 CX.J. 378= 
28 Bom. L. R.865 = 24 MX.W. 9 = 
1926 M.W.N. 685=A,I R. 1926 P.C. 18 = 

50 MX.J. 391. 

MADRAS LAND REYENUE ASSESSMENT ACT 

(1 OF 1876). 

—Applicability. 

.- Person becoming owner by adverse posses¬ 

sion. 

Act I of 1876 applies not only to cases of transfer 
inter vivos but also to cases where a person has 
become owner of property by virtue of adverse 
possession. 11 M.L.W. 389 and (1927) M.W.N. 677, 
Rel. on. {Wallace and Anantakrishna Aiyar, JJ.) 
Venkatarama Rao v . Maharaja of Pittapuram. 

1930 M.W.N. 505 = 59 MX.J. 312. 

■^Onus. 

To establish a cause of action for separate registry 
of lands under Madras Land Revenue Assessment 
Act, it is essential that the property which the plain¬ 
tiff wishes to have separately registered should have 
once formed part of his permanently settled estate 
and should, at the time of the suit, belong to a 
different owner. The burden of proof -that the in¬ 
come of the lands did not form part of the assets of 
the plaintiff’s zamindari is upon him. Even if the 
defendant’s lands He geographically within the limits 
of th.e plaintiff’s zamindari, there is no presumption 
that in setting the peshkush the income of all the 
lands in every village in the estate was taken into 
calculation. {Waller and Madhavan Nair, JJ J 
V. Subba Rao v, Surya Rao Bahadur Gaku. 


MAD. LOCAL BOARDS ACT (1884) S. 16—Election 

of member* 

101 I.C. 613 = 26 M.L.W, 235 = 1927 M.W.N 677 = 
A.I.R. 1927 Mad. 714 = 53 M L.J. 400. 
—S. 2—Registration— 

- Essentials. 

1 ull ownership of the person whose name is to be 
registered is all that is necessary for registration. 
{Krishnan and Ramesam, JJ.) Gopala Rao v. 
Venkatasurya Rao. 71 I.C. 200 = 

17 M.L-W 6 = A I R. 1923 Mad. 368=44 M.L.J. 64. 
MADRAS LOCAL BOARDS ACT (Y Of 1884) 

—Powers of District Board. 

-- Right of suit—President whether art agent of 

Board—Board whether can sue apart from Pre¬ 
sident. 

The District Board is a corporate body capable of 
owning property having perpetual succession and a 
common seal of its own and is also capable of suing 
and being sued in its corporate name. As such a 
corporate body it is distinct from the President or the 
individual members thereof. The President is not 
really the agent of the Board. It cannot be said that 
the Board is incapable of suing in its own name and 
under its own initiative apart from the President. 
(Sundaram Chctty, J.) Secretary of State v. 
District Board of Tanjore. 31 M- L. W. 508 = 
1930 M. W. N- 328 = A.I=R. 1930 Mad. 679. 
—Validity of. 

Per Sadasiva Iyer, J., Spencer, J ., contra :—The 
Governor in Council has no power under the Act to 
make rules ousting the jurisdiction of Civil Courts in 
the matter of inquiring into the validity of elections 
and relegating those matters to a special tribunal. A 
person residing and owning property within the area 
of a Taluq Board has a substantial interest, suffi¬ 
cient to give him a right to sue for a declaration that 
the election of a member of the Board is invalid. 
{Sadasiva Iyer and Spencer, JJ.) Lakshminarasimha 
v. Ramalingam Pillat- 59 I. C. 245 = 

12 M. L. W. 202 = 
(1920) M.W.N. 519 = 28 M.L.T. 205 = 39 MX.J 319 
—S. 3 (23) (a)—Interpretation. 

The words " over which the public have a right of 
way ” qualify the whole section, and therefore where 
a Local Board finds a strip of land running along the 
side of the road to which nobody can make out a 
title, that strip of land does not become part of the 
road, unless it is proved that the public have a right 
of way over it. {Coutts-Trotter, C.J.) Union Board 
of Pattukottai v. Athmanatha Aiyar. 

98 I. C. 21 = A.I.R. 1926 Mad. 1159« 

51 MX.J. 474- 

—S. 16—Election of member. 

A person owning properties and residing within the 
administration area of a Taluq Board has sufficient 
interest to entitle him to sue for a declaration of the 
invalidity of an election of a member to that Board. 
The granting of such a declaration however is entirely 
in the discretion of the Court and the plaintiff .cannot 
claim as of right. The rules framed by the Governor- 
in-Counci! under the Local Boards Act, dated 6th 
June, 1917, have the effect of excluding the jurisdic¬ 
tion of Civil Courts to entertain objections to the 
validity of elections even when those objections were 
based on the ground that there was no valid electoral 
register. Sadasiva Aiyar, J. {Spencer, J., contra-) 
Under Ss. 16 and 144 of the Local Boards Act, the 
Governor-in-Council has no power to make rules 
ousting jurisdiction of Civil Courts in the matter of 
enquiry and validity of elections, 'he supersession of 
old rules by new ones do not have the effect of 
suflprseding the old electoral register or of invalids^* 
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MAD. M)CAL BOARDS ACT, (1884), S. 33— 
Toll-gate. 

in** acts done under tlic old rules. {Sadastva Atyar 
iltnl Sfencer, JJ.) I \ KSI [ \ t l \ A KASIMHA SOMAYA- 

jiyak v. Rawalingam Pillai, 59 I. C- 245. 

12 M. L. W. 202 = 28 M. L. T. 205 = 
1920 M.W.N. 519 = 39 M.L.J. 319. 
—S. 33—Toll-gate. 

The opening of a toll-gate is neither necessary for 
the safety nor tlie service of the public within 
S, 33 (n). {Curgenxtett, J.) Misrikhan Khaleel v. 
District Board, Kurnool. 98 I. C. 854= 

1926M.W. N. 954 = 51 M.L.J. 690. 
—S, 51—Adverse possession. 

President is not agent of the Board—Management 
of chatram properties vesting with Board of which 
Collector is President—No fiduciary position exists and 
Collector can acquire title to the properties for 
Government by adverse possession-—Adverse posses- j 
sion, 112 Mad, 342 ; 11 C, L. J. 373, l oll.; Williams 
v. Pott } 12 Eq. 149. Appr,; 22 Mad. 342 and 31 Mad. 
Ill, Rel, on.; 21 Mad. 153 ; 53 I. C. 625; 38 Mad. 903; 
27 Bom. 43 ; 37 Bom. 84 ; A. I. R. 1922 Mad. 369 ; 
34 M. L. J. 344 and A. I. R. 1926 Mad. 769, Dist. 
{Sundaratn Chetty,J.) Secretary of State v. 
Dist. Board of Tanjore. 

1930 M. W. N, 328 = 31 M. L. W. 508 = 

A. I. R. 1930 Mad. 679. 

—S. 73—Application of. 

Issuing of a notification in accordance with S.73, 
fixing the date on which the payment is to be made 
is the condition precedent to the application of the 
provisions of S. 76. {Abdur Rahim and Odgers, JJ.) 
Secy, of State v. Narayan Chettiar. 

62 1.0. 251 = 13 M.L.W. 196 = 1921 M.W.N. 85 = 
A.I.R. 1921 Mad. 117 = 40 M.L.J. Ill, 
—S. 73—Road cess. 

Intermediate landholder must pay to landholder 
whole road cess for land minus half the tax assessable 
on the poruppu—Art, 120, Lim. Act, applies to claim— 
Limitation Act, Art. I I, 9 M.L.W, 287, Foil. 
{Spencer and Ramesam, JJ.) Kuffuswamy Aiyar 
v. Sethupathi. 90 IX. 973 = 22 M.L.W. 258 = 

A.LR. 1925 Mad. 1282 = 49 M.L.J. 462, 

—S. 73—Tenant—Meaning of. 

A licensee under the holder of a Dhaimila inam in 
a zamindari for a period of 10 years with a right to 
tap date trees is not a tenant within the me aning of 
S. 73 so as to be liable to his licensor for the land 
cess payable by the latter under the Act. {Wallace,J.) 
Thammiah Naidu v. Mu PALI AH. 82 IX. 391 = 

20 M.L.W. 453=35 M.L.T. 67 = 
1924 M.W.N. 769 = A.I.R. 1924 Mad. 818 = 

47 M.L.J. 383. 

—S. 89 (a)—Lease of toll-gates. 

Leasing out toll-gates—Contract by president 
without sanction—Board is not bound as the sanction 
is not a mere formality. ( Qurgenven,J .) Misrikhan 
Khaleel v . District Board, Kurnool. 

98 IX. 854 = 1926 M.W.N* 954 = 51 M.L.J. 690. 
—S. 10C—Discretion* 

If there were materials before a local authority to 
come to a conclusion as to the unhealthy and in¬ 
jurious nature of a tank, it is not for the civil Courts 
to inquire into the sufficiency, or otherwise, of those 
materials. It i< for the Board to decide the question 
upon the evidence and when such decision is arrived 
at, it is not for the Court to interfere with it on the 
ground that the Court would have come to a different 
conclusion. But apart from the question of the 
Board using its powers for an indirect purpose, 
where a local authority is invested with discretionary 
powers, the Court can interfere in cases where such ^ 


MAD. LOCAL BOARDS ACT (1920HElection 
Rules* 

powers are exercised in a "capricious, wanton and 
arbitrary” or " unreasonable ” manner. 

When the Act gives power to a Taluk Board to 
require the owner of an insanitary tank to fill it up, 
the legislature could not have contemplated a case in 
which the insanitary condition of the tank was caused 
by the action o( the Board itself, such as discharge 
of drainage water through channels constructed by 
the Board, The Taluk Board is empowered by 
S. 100 to do either of several things in the interests of 
the health and safety of the community and if it does 
not take into consideration any alternative course that 
was open to the Board to adopt and which would be 
more practicable and not entail obvious hardship on 
the owner of the land within its jurisdiction the 
Board might well be said not to have exercised its 
powers in a reasonable manner. The Board is 
required by the Act to consider each case on its own 
merits, and if it does not do so it would be exceeding 
the powers conferred on it by the Act. {Abdur 
Rahim and Oldfield, JJ.) Taluk Board, Bandar 
v. Mallikarjuna Prasada. 61IX. 497= 

44 Mad. 156 = A.I.R. 1921 Mad. 92 = 
—S. 144, R. 35—Notice- 40 M.L.J, 91. 

The objection that the person elected is likely to 
bring the local fund administration into contempt 
requires no notice to the person affected and no 
enquiry is contemplated by the rules, the reason very 
probably being that an enquiry into the nature of the 
ground referred to in Cl. (e) is not desirable in public 
interests. {Kumaraswami Sastri and Waller, JJ.) 
Thimma Reddi v. Secy, of State. 78 IX. 91 = 

47 Mad. 325 = 19 M.L.W. 59= 
33 M.L.T* 255 = 1924 M.W.N* 146 = 
A.I.R. 1924 Mad. 523 = 46 M.L.J. 60. 
—S. 144—Rules. 

The Local Boards being creations of statute and 
that statute having given power to the Government to 
frame rules for the purpose of working the Act, it is 
perfectly open to the Government to create a forum 
for the purpose of deciding disputes as to elections 
directed to be carried out under the provisions of the 
Act. Where the Government in passing the Local 
Boards Act haj not taken away any rights which had 
previously vested in the public, restrictions could be 
imposed by the Government acting on the rule-making 
power conferred by an enactment which creates new 
rights so long as the rules are not repugnant to any of 
the provisions of the Act. If power is given to make 
rules by the Act the fact that the Government pur¬ 
ports to make rules under one section rather than 
another would not be a ground for holding that the 
rules are ultra vires. 12 M.L.W.202. Sadasiva Iyer J.’s 
opinion Disapp. If the rule is valid the Government 
has power to declare what shall be the nature and 
scope of the enquiry, 45 M.L.J. 156, Foil.; 30 Mad, 
113, Dist., {Kumaraswami Sastri and Waller , JJ.) 
Thimma Reddi v. Secy, of State. 78 IX. 91 = 
47 Mad. 325 = 19 M.L.W. 59 = 33 M.L.T. 255 = 
1924 M.W.N. 146=A.I.R.1924 Mad. 523 = 

46 M.L.J. 60. 

—S. 156—Limitation. 

Union Chairman drawing from Union funds and 
keeping with himself amounts due to Union clerk— 
Suit for the money by the clerk—Six months’ rule 
does not apply. {Ramesam, J*) Chandrasekhara 
Laxminarayana v, P. Narasimham. 86 IX. 328 = 

A.I.R. 1925 Mad. 942. 

MADRAS LOCAL BOARDS ACT (XIY Of 1920). 
—Election Rules. 

Members of Union Board not having taken oath or 
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MAD. LOCAL.BOARDS ACT (1920)—Election Rules 
Breach of. 

allegiance cannot elect President. (Srinivasa 
Aiyangar , J.) Dwahka Charyulu v. Sri Krishan 

87 I.C. 825 = A.I.R. 1925 Mad- 1152- 
—Election Rules—Breach of. 

Breach does not render election invalid unless 
result of election is materially affected. (Sundarani 
Che tty, j,) Seyuga Pandia v. Shrikama Dr-si- 
kan. 101 I.C. 100 = 25 M-L.W. 553 = 

A.I.R. 1927 Mad. 556 = 52 M.L.J. 30g. 
—Election Rules—Scope. 

The provision with regard to the president and not 
the vice-president being an authority, for the purpose 
of presenting nomination papers and scrutinizing 
them, cannot be regarded as mandatory, and any 
infringement of the provision can only be an irregu¬ 
larity which would be available for setting aside the 
election only if and when it should be made out that 
such irregularity affectetl the result of the election. 
(Srinivasa Aiyangar , J .) Chellaswami Konar v. 
K. Sangama. 1C3 I.C. 821 = 

A.I.R. 1S27 Mad. 935. 
—Election Rules—R. 1—' Election 

The term "election ’ embraces the whole procedure 
where an "elected member' ’ is returned, whether or 
not it be found necessary to lake a poll. (Madhavan 
Nair and Lurgcnven, jj.) Sriniyasalu Reddy v. 
Kuppuswami Goundak. K8 I.C. 212 = 

1927 M.W.N. 876 = 27 M.L.W. 362 = 

A.I R. 1528 Mad. 253. 

—Election Rules,—R. 1—Election petition. 

Where only one candidate for the Presidentship of 
a Local Board has been nominated and in accordance 
with the rules has been deemed to be elected, an 
election petition will not lie against his appointment. 
The return of a solitary candidate is not, strictly 
speaking, an election by the electors, for the electors 
would have no say whatever in the matter. A.I.R. 
1925 Mad. 376, Rel. on. ( Phillips and Madhavan 
Nair, JJ.) Krishnaswami v. -Chula m Md. 
Ghouse. 97 I.C. 469 = 50 Mad. 86 = 

1&26 M.W.N. 666 = 26 M-L.W. 35 = 
A.I.R. 1926 Mad. 951=51 M-LJ- 193' 


—Election Rules—Rr- 1 and 7 (1)—Nomination of 

candidate. 

Three candidates standing for election—Nomina¬ 
tion paper of one candidate rejected—.The second 
candidate • withdrew—Third candidate coming in as 
unopposed—Defeated candidate suing for declaration 
that he was duly nominated—Civil Court has no juris¬ 
diction to try the suit. A.I.R. 1923 Mad. 475 and 
A.I.R. 1925 Mad. 376, Poll.; A.I.R. 1926 Mad. 951, 
List. (Madhavan Nair and Curgenvcn, JJ .) ; 
Srinivasalu Reddi v. Kupfuswami Goundar. I 

108 I.C. 212 = 1927 M.W.N. 876 = 27 M.L.W. 362 = 

A.I.R. 1928 Mad. 253. 

—Election Rules—R. 4 (1) and (2)—Deposit. 

The Act expressly lays down that unless the deposit 
is made at the time of the presentation ol the petition, 
it shall be dismissed and that only on compliance 
with the provisions of sub-rule the Judge shall pro¬ 
ceed to enquire into the petition. The language is 
very clear and mandatory in its character and unless 
the condition is complied with, the petition must be 
rejected. (Krishnan, J.) Krishnaji v. Muthu- 
veeka. 72 I.C. 449 = 18 M-L.W. 299 = 

1923 M.W.N. 199=A.I.R. 1923 Mad. 490 = 

44 M.L.J. 344. 

—Election Rules—Rr. 4 (2) and 11—Drawing of 

lots. J • Jj A |rjOB i 

Bona fide variation in the system of drawing lots 
does not invalidate an election, in an election in 






MAD. LOCAL BOARDS ACT (1920), S. 16—Notice. 

drawing lots use of double system of slips, one set 
being marked with the names of candidates and the 
other set having one paper marked with a cross to 
indicate the prize and the other a blank, had to be 
resorted to, the sysiem being such that the successful 
candidate was not necessarily the first drawn. 

Held : that this was not such a variation as to 
invalidate the election. ( Pandalai.J .) RAJABHADUR 
Mud a liar v. Viswanatha Reddiar. 

120 I.C. 851 = 30 M.L.W. 536 = 
A.I.R. 1930 Mad. 97 = 57 M.L.J. 481. 
—Election Rules—R. 4 (3)—Transfer. 

An election petition was filed in the Court of the 
Subordinate Judge of Chingleput. The Subordinate 
Judge acting under R.4, CL 3 of the rules framed 
under the Madras Local Boards Act transmitted the 
case to the Court of the District Mjinsif of Madu- 
rantakam. The District Munsifs are not treated as 
subordinate to the Subordinate Judges. 

Held : that the Court of the District Munsif, not 
being subordinate to the Subordinate Judge’s Court, 
is not a Court to which the Subordinate Judge was 
entitled to send this petition. (Krishnan, J .) 
Arunachala Naicker v. C. K. Venkatachari. 

13 I.C. 841 = 23 M.L.W. 407 = 1926 M.W.N. 296= 

50 M.L.J. 368. 

— S. 3 —Encroachment. 

A public road includes land which lies on either 
side of the road way up to the boundaries of the 
adjacent property and includes a road poramboke 
used for conservancy purposes. Therefore refusal to 
remove encroachments thereon is an offence punish¬ 
able under Ss, 159 (1) and 207 (2). (Madhavan Nair 
and Reilly, JJ .) Public Prosecutor v. Pa land 
yandi. 1C6 I.C. 705 = 27 M.L.W. 16 = 

29 Cr.L.J. 113 = 51 Mad. 519 = 1 M-. Cr-C. 46 = 
A.I.R. 1928 Mad. 160 = 54 M.L.J. 261. 
—S. 4—Filing a petition. 

A member w ho has not taken his seat can file a 
petition under S. 57. Filing a petition under S. 57 is 
not one of the ordinary functions of a member of a 
Taluq Board. 

A member of Taluq Board who bas not taken his 
seat is not incompetent to file a petition under S. 57 of 
the Local Boards Act. (Ramcsam.J.) SupARSANA 
Rao v. J. A. Christian Pillai. 76 I C- 813 = 

33 M.L T. 215 = A.I.R. 1924 Mad. 396 = 

45 M.L.J. 798. 

—S. 5—Inclusion in Union. 

S' village declared to form Union under S. 6 of 
Act V of 1884—Revenue village of 8' enlarged —N 
village not forming Union included in S'—No notifica¬ 
tion of the inclusion of N in Union issued —N is not 
included within limits of the Union. (Reilly, J.) 
President, Union Board v. Narayana. 

113 I. C. 276 = 28 M. L. W. 657 = 1 M. Cr. C. 345 = 

30 Cr- L. J. 116 = 12 A. I. Cr- R- 83 = 
A. I. R. 1928 Mad. 1261 = 55 M. L. J. 718. 
—S. 5 —Nomination of candidate. 

Name of a candidate omitted from list of persons 
validly nominated published before 10 days of election 
—Candidate obtaining declaration from Court as 
validiy nominated candidate—Nomination relates back 
to the date of publication of list. (Sundaratu 
Chetty, J.) Sevuga Pandia v. Shrirama Desikan# 

101 I. C. 100 = 25 M. L. W. 453 = 
A. I. R. 1927 Mad- 546 = 52 M. L. J. 309. 
—*S. 16—Notice. 

A Local Board being a body corporate is other than 
and much more than the sum of its individual mem¬ 
bers, Its business therefore can be transacted only at 
its duly constituted meetings. Giving notice 0* 
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MAD. LOCAL BOARDS ACT (1020), S. 17—Election 

resignation under S. 16 is one such business of the 
Board and can be transacted at a meeting of the 
Board, By circulating the notice of resignation to 
each member and upon its receipt b / each member 
the resignation does not take effect, although accept' 
ance of resignation is not necessary under S. 16. 

The President of a Local Board issued notice of his 
resignation to each member and its receipt was 
acknowledged by them. The Government also by its 

order expressed its view that the resignation took 
effect. 


Held : that the order of Government was not con¬ 
clusive but expressed only an opinion of the 
Government and it did not prevent a Court of law 
from coming to a contrary conclusion. There was no 
proper notice of resignation and therefore resignation 
did not take effect. ( Curgenven, J .) Sivasankaram 
Pillai V . Emperor. 113 I. G- 462=52 Mad. 446= 

28 M. L. W. 695 = 2 M. Cr. C. 49 = 30 Cr-L.J. 164 = 
12 A. I. Cr. R. 103 = A. I. R. 1929 Mad. 8 = 


„ 56 M. L. J. 157. 

—S. 17, 11—Election. 

Election for office of membership to fall vacant in 
future—Election takes eflect from the date of vacancy 
falling due. (Suudaram Chctty, J.) Sevuga Pandia 
r. Shrirama Desikan. 101 |. c. 100 = 

25 M. L. W. 453. 

A. I. R. 1927 Mad. 546 = =52 M. L. J. 309. 
—S. 21—Liability to pay. 

Where the President bona fide acts on behalf of the 
Board and where the Board gets the benefit of such 
an act, it is not open to the Board to deny liability 
which arises from the benefit which it gets. The Presi¬ 
dent of a Taluk Board has power to instruct a vakil 
to defend a suit without obtaining the previous 
sanction of the Board and the Board is bound to pay 
the vakil even when there is no express sanction of 
the Board to engage a vakil. (Dcvadoss, J .) Venkata- 
subba Kao v. Taluk Board President. 

Ill I.C. 740=29 M. L. W. 517. 

A. I. R. 1928 Mad. 981=56 M. L. J. 110. 


—S. 23 (2:—Temporary absence. 

The term “absence” indicates the non-presence at a 
particular place and at a particular point or period of 
time. The word "temporary'’ is sufficient also in itself 
to indicate that the absence has reference only to a 
period of time. If a particular place and time, therefore, 
has been fixed for the purpose of doing a particular 
act and the President ’of the Taluq Board being still 
the president is not at that place at the time, he must 
be regarded as temporarily absent. It is impossible 
to construe the expression "absence” as either absent 
from office or absent from taluq or other territorial 
division. (Srinivasa Aiyangar , J,) Chellaswami 
Konar v. K. Sangama. 103 I. C. 821 = 

A. I. R. 1927 Mad. 935 

The mere absence for a few days of the President 
from his district on a visit to Madras does not neces¬ 
sarily vest in theVice-1 ’resident the power of appointing 
members of the Board. But even if it djd, the fact 
that the Vice-President did not make any appointment 
and the •’resident returned to his district and signed 
again in his district list of appointments of these 
members and directed it to be postea on the board 
where, and not in the Fort St. George Gazette , it had 
by the Act to be posted shows a perfectly proper 
exercise of the President's powers of appointment, 
(Schwabe, C. JRamesam and Wader, Jj.) Partfia- 
saradhi Naidu v. Koteswara RaO. 78 1. C. 98 = 
47 Mad. 369 = 19 M. L. W. 402 = 34 M. L. T. 5C = 
1924 M.'W.fR. 272 = A. I- R. 1924 Mad. 561 = 

46M.L. j. 201 (F-B.).‘ 


MAD. LOCAL BOARDS ACT (1920) S. 4£—Ad¬ 
journment. E ■ * ■ 

—'S. 24—Scope. 

1 he persons who can be expressly authorized under 
S. 223 to file complaints are not confined to those to 
whom the l‘resident may delegate his authority under 
S. 24. (Wallace, J.) Public Prosecutor v. 
Kamayya Mudaliar, 109 I. C. 603 = 

28 M. L. W. 140=1928 M. W. N- 293 = 
29 Cr. L. J. 587 = 1 M. Cr. C. 118 = 
10 A. L Cr. R. 318 = A. I. R. 1928 Mad. 969 = 


oo m* Ui u, 07 a* 


S, 35—Application of. 

The (.'lection of a ! ’resident is not a corporate action 
of the Board within S. 35. (Deva doss, /.) Vaidya- 
NATHA v. Murugia. 115 1 C 59 = 

1923 W. W. N. 549 = A. I. R. 1928 Mad. 1077. 
S. 35 does not apply to an election petition. 
(Ramesam, J.) Kandasami Chettiar v. Fout kes. 
92 I-C. 100 = 24 M.L.W. 213 = A.I.R. 1926 Mad. 396. 
3. 35“Interpretation, 

1 here is nothing in S. 35 or any part of the Act, about 
de facto or de jure members. When the Act speaks, 
of a member. President or Vice-President, it refers to 
a member, President or Vice-President validly elected 
or appointed according to the provisions of the Act. 
(Ramesam, J.) Devasigamony v. Sethuratna Iyer 

_ no „ 87 I- C. 363 = A. I. R. 1925 Mad. 1034. 

—S. 38 Contracts. 


i Quaere . S. 38 by necessary implication does not 
necessarily render all contracts invalid where such 
contracts are based upon the resolution which has 
been set aside by the Government. (Kumaraswami 
Sastri, J.) Sethupathi v. Secretary of State. 
92 I. C. 311 =A. I. R. 1926 Mad. 341=50 M. L. J. 59. 
—S- 38—Parties. 


C. P. Code, O. 1, R. 10—Against plaintiff's consent 
a person may be impleaded as defendant, even when 
such person thereby can counter-claim against plain- 
hff Meeting of Taluk Board convened for electing 
member but adjourned by majority—Minority declar¬ 
ing adjournment illegal and electing plaintiff— 
Government withholding notification of his election 
in Gazette—Plaintiff suing District Board and its 
President for declaration that he was duly, elected 
member—Government applying to be made defendant 
to which both plaintiff and defendant were opposed* - * 
Government being proper party should be added as 
the Government is given power of control over the 
Local Board and to suspend execution of any resolu¬ 
tion under Sec. 38. A. I. R. 1926 Mad. 836 not Foil.; 
11 C. L. J, 426; 5 Mad. 52; Montgomery v. Foy, (1895) 
2 O. B. 321; Esquimalt and Nahaims Ry. Co. v, 
Wilson, (1920) A. C. 358 Rel. on. (Venkatasubba 
RaoJ.) Secy, of State M. Murugesa Mudaliar. 


118 I. C. 780 = 1929 M. W. N. 67 = 


29 M. L. W. 753 = A. I. R. 1929 Mad. 443. 
—S. 45—Adjournment. 

fhe special officer had finished the election of 
elected members and the nomination of nominated 
members was also done, but no President had yet 
been elected. 


Held : that the i>oard was not fully constituted 
without electing the president and that therefore the 
special officer was not yet rendered functus officio and 
so could preside over meeting held before that time 
and was fully entitled to adjourn meeting fixed for a 
certain date to another. Smith v. Paringa Mines 
Ltd., (1906) 2 Ch. 193 and A. I. R. 1925 Mad. 1152, 
Dist. (Pattdalai, J ,) Rajabhadur Mudaliar v. 
Vf SWA NATH A Reddiar, 120 I. C. 851 = 

30 M. L, W. 536 = A. I. R. 1930 Mad. 97 = 

57 M.L. J.481. 
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MAD. LOCAL BOARDS ACT (1920) S. Sl-HEffect. 

*—S. 51—Effect. 

■ — Old Electoral roll. 

An electoral roll once prepared continues in force 
till a fresh roll comes into effect. It cannot be said 
that it remains in force only during the year in which 
it was prepared or till the end of the next year. 
Elections held on the basis of six years old roll upheld. 
Policy of the Act discussed, 50 M. 720 considered. 
(Ramcsam , J .) Venkatarama Ayyar v. Kuppu- 
swami Ayyangar. 1030 M. W. N. 676. 

—S. 54—Rejection of nomination paper. 

The President of a Union Pan ch ay at issued a notice 
for the election to be held, and fixed a day for nomi¬ 
nations. On the same day a new election roll was 
published which omitted the name of the petitioner, 
apparently on the ground that lie had not paid his 
taxes. The date for the scrutiny of nominations was 
fixed a few days later. On that day, the President 
scrutinized the nominations on the footing of the new 
electoral roll, and rejected the petitioner's nomination 
as he was not on the new electoral roll. 

Held : that the decision of the President was a 
ministerial act and not a judicial one. And even if it 
be held that his act in rejecting the nomination was 
judicial, still his act was in accordance with rules and 
there was no fault to find with it. There was no 
ground, therefore, for the issue of a writ of certiorari. 
The petitioner’s remedy was by way of election 
petition. A.I.R, 1923 Mad. 475, Dist. { Wallace and 
Madhavan Nair, JJ.) Desi Chettiar v. Chinna- 
sami Chettiar. H3 I.C. 874 = 28 M.L.W. 642 = 
1928 M.W.N. 727 = A.I.R. 1928 Mad. 1271 = 

56 M.L.J. 162. 

—S. 55—Disqualification. 

Submitting resignation of Honorary Magistrateship 
does not remove the disqualification until the resig¬ 
nation is accepted. ( Jackson , J.) President, Taluk 
Board, Hospet v. J. Chandrappa. 85 I.C. 612 = 

48 Mad. 309 = 20 M.L.W. 868 = 
1925 M.W.N. 266 = A.I.R. 1925 Mad. 173 = 

47 M.L.J. 774. 

—S. 55—Magistrate. 

A member of the Village Panchayat exercising 
criminal jurisdiction under S. 76 of the Village Courts 
Act is not a Magistrate within the meaning of the 
Local Boards Act. 

Obiter :—The contention that a member of a body 
exercising the powers of a Magistrate is not a Magis¬ 
trate is unsound. {Srinivasa Aiyanr/ar, J.) Maya- 
krishna Kone v. Kulasekhara. 86 I,C. 120 = 

48 Mad. 392 = 21 M.L.W. 144 = 
1925 M.W.N. 78 = A.I.R. 1&25 Mad. 465 = 

48 M.L.J. 116. 

—S. 55, Sch. X, Rr. 9, 10 (1) (2)—Terms of office of 

President. 

Where under Sch. X, R. 10 (1). (2) the membership 
of the members of the Board expires on the date fixed 
in the Notification under R. 9 of the said schedule, but 
the term of Office of the President continues until a 
new President is appointed, held that notwithstanding 
the term of Office of the President did not expire on 
the date fixed in the notification, the membership of 
the President did expire on the said date and he was 
not disqualified to be appointed as a member of the 
new Board under S. 55 of the Act. It does not follow, 
that, because his term of Office as President was 
extended his term of < Mince as a member was also 
extended necessarily. {Krishnan and Venkata subha 
Rao, JJ*) Ramaswami Goundan v, Velappa Goun- 
PAN. >71*I.C. J0J»0 = 16 M.L.W. 848 = 

1923 M.W.N. J3J = 46 Mad, 536= 


MAD. LOCAL BOARDS ACT. (1920) S. 56—Nominal 

member- 

A.I.R. 1923 Mad. 192 = 44 M.L.J. 1. 
—S- 56 (1) (h)—-Absence at meetings. 

A member did not attend the meeting of the Taluk 
Board on 10th July 1926. There was again a meeting 
of the Board on 12th August 1926, which also he did 
not attend. There were no meetings in September 
and October. There was a meeting on 13th November 
1926 which he attended. 

Held : that the period of absence for three conse¬ 
cutive months is to be computed from the date of his 
first default in attending the meeting and the member 
thus brought himself clearly within S. 56 U) (If), 
A.I.R, 1926 Mad. 877, Foil. ; Goldsmith's Co, v. 
Wcstren Metropolitan Ry. (1904) 1 K. B, 1, not Appl. 
(Dcvadoss, J.) Dt. Board, Guntur v. Subba Rao. 

112 I.C. 608 = 1928 M.W.N. 479 = 
A.I.R. 1928 Mad. 983. 
—S. 56—Cessation of membership. 

It seems an anamoly that no member can compel 
the President to report any absence of a member to 
the Board, But that is how the law runs, and if the 
President does not choose to report the matter to the 
Board, then the Board under the law has no power 
to restore the absenting member. 

Section 57 (3) is not intended to mean that a mem¬ 
ber who had failed to attend three consecutive 
meetings, nevertheless remains a member until and 
unless there is an adverse decision against him under 
S. 57. 

There is no justification in the language of S- 57 for 
holding that the mere presentation of an application 
under S. 57 has the effect of restoring pro tern to 
office one who has ceased to hold office. If an appli¬ 
cation is put in under S. 57 and the District 
Judge decided that a member did cease to be a mem¬ 
ber then he did cease to be a member 
from the date fixed in S. 56, but for the purpose 
of saving the validity of proceedings in which he may 
have taken part after he had ceased to be a member 
he is deemed to be qualified during that period. 
(Wallace , J.) Subbaroya v. Muthukumarasamy. 
97 I. C. 581 = 1926 M. W N. 628 = 24 M. L. W. 606 = 
A- I. R. 1926 Mad. 1001 = 51 M. L. J. 265. 

The question whether the President of the Board 
has or has not reported the failure of the member to 
attend the meetings of the Board cannot affect the 
question whether the member had or had not ceased 
to be a member of the Board, {Venkatasubba Rao 
and Reilly, JJ.) Mariya Pillai v. Muthuvelu. 

96 I. C. 912 = 1927 M. W, N. 183 = 49 Mad- 563 = 

A. I. R. 1926 Mad. 877. 

S* 56—Discontinuance. 

Failure to attend for three consecutive months and 
not three consecutive meetings will entail discontinu¬ 
ance. Period begins from first meeting—There must 
be more than one meeting. Kershaw v. Mayor : 
Shoreditch etc of, 22 T. L. R. 302 Foil. {Venkata- 
subba Rao and Reilly, JJ.) Mariya Pillai v. 
Muthuvelu. 96 I. C. 912 = 1927 M.W.N. 183 = 

49 Mad. 563= A. I. R. 1926 Mad* 877. 

Sa. 56 & 57—Nominal member. 

There is nothing either in the section or rules 
giving powers to a District or Subordinate Judge to 
question the appointment of a nominated member 
except on the specified ground, namely, disqualifica¬ 
tion under Ss. 56 and 57. A District or a Subordinate 
Judge is not intended to have any jurisdiction to de¬ 
cide whether the Local Government or the President 
of the District or Taluq Board as the case may be, 
properly exercised their power of appointing mem¬ 
bers. What he has jurisdiction to decide is whether a 
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MAD. LOCAL BOARDS ACT, (1920), S. 56—Res¬ 
toration. 

person so appointed is disqualified under S. 55 or 
S. 5t> and nothing else. If it is desired to question the 
appointment of a member it is probably open to 
question it in Court by proceedings in the nature of 
quo warranto, (Sclnvabe, C.J. Ramesatn and Wallar, 
JJ •) Parthasaradh; Naidu v. Koteswaka 
Kao. 78 I. C. 98 = 47 Mad. 369=19 M. L- W. 402 = 

34 M. L. T. 50 = 1924 M. W. N. 272 = 
A. I- R. 1924 Mad. 561 = 46 M. L. J. 201 (F.B) 
—S. 56—Restoration. 

It is not open to the Board to restore members who 
have ceased to be such members on account of non- 
attendance at any future time. The restoration has to 
be made at the next meeting. But restoration at a 
future time would only be irregular and not ultra 
vires. (Devadoss, J.) Vaidyanatha v. Mukugiahan. 

115 I. C. 5y = lt;28 M. W. N. £4i = 
A. I. R. Ia28 Mad. 1077. 

-The effect of the restoration of a member, 

thoughit may not be retrospective, is certainly to restore 
him to the office of membership for the balance of the 
period for which he was originally elected or nomi¬ 
nated, including the rest of the day on which he was 
restored. It is not that he becomes a new member 
getting a fresh full period of office from the date of 
the restoration, he is restored to his former mem¬ 
bership, that is, the membership he previously had by 
election or by nomination completed by the oath 
of allegiance which he had previously taken : 
A.I.R. 1925 Mad. 1034, Rel. on. 

Where a member of the Taluk Board, who had 
been elected to the District Board, lost his member¬ 
ship oi the Taluk Board by absence for three conse¬ 
cutive months and thereby lost his membership of 
the District Board also, and be was then restored to 
the membership of the Taluk Board. Held t that the 
resolution of 1 lie Taluk Board cannot have the effect 
ot restoring him to the membership of the District 
Board which he lost : A. I. R. 1925 Mad. 1034, Rel. 
on. ( Ramesam , J .) Kandasami ChettiAR v. 
Foui.kf.s, y2 I. C. 10ll = 24 M. L. W. 213 = 

A. I. R. 1926 Mad. 396. 

-President of Taluk Board losing membership 

and presidentship—Restoration to membership does 
not restore presidentship also. Svmmers v. Re gem, 
93 K. R. 1203 Expl. and Dist. (Ramesam, J) Deya- 
sigamony v, Sethuratna Iyer. 87 I.C. 363 = 

« • A. I. R. 1925 Mad. 1034. 

—S. 57—Court. 

A District Judge or Subordinate Judge acting under 
S. 57 of the Act, acts as a Court and not as a persona 
design at a. The use o< the term ‘Judge’ instead of 
‘Court’ is not sufficient to imply that he acts as per¬ 
sona aesignata any more than the use of the 'Court 1 
would necessarily imply the contrary, (Krishnan and 
Venkata Subha Rao, JJ.) Ramaswami Goundan v. 
Velappa Goundan. 71 I.C. 1039 = 

16 M.L.W. 848 = 1923 M.W.N. 133 = 
46 Mad. 536 = A.I.R. 1923 Mad. 192=44 M.L.J.l. 
—S. 5/—Disqualification. 

The phrase “improper reception or refusal” in 
R. 11 (c) means only improper acceptance of a vote, 
which is on the face of it invalid, or refusing to accept 
as proper, a vote which is really proper, but there is 
no question of the lawfulness of the vote and questions 
as to the qualification of a member Cannot thus be 
raised in an enquiry relating to the election of the 
President : Nell v. Longbottom, 1894) 1 Q. B. 767; 
A.l.R. 1926 Mad, 1001 ; and A.I.R, 1926 Mad. 396; 
Dist. ; A.I.R. 1925 Mad. 1034, Diss from. 

Section 57 prescribes the forum for the determina- 
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MAD. LOCAL BOARDS ACT (1920), S. 57—Validity 
of Election. 

tion of such questions; aud in the absence of an en¬ 
quiry under that section, the Court which holds the 
election enquiry must accept the persons who act as 
members as members. It is not the policy of the Act 
or the rules framed under it to allow such an objec¬ 
tion to be raised in an election enquiry which is con¬ 
fined according to rules to irregularities and illegali¬ 
ties in the conduct of the election itself and not to 
anything antecedent to it. (Devadoss^ J.) Vaidya¬ 
natha,'Thevak v. E. R. S. Mukugiahan Chettiar. 

115 I. C. 59 = 1928 M.W.N. 549 = 
A.I.R, 1928 Mad. 1077. 

—S- 57—Objection. 

Where in breach of R. 3 the other nominated can¬ 
didates were not joined in an objection to election but 
the point was not raised by the opposite party in the 
lower Courts, it cannot be allowed to be raised in 
revision. (Curgenven, J) Moideen Meera Sahib v. 
Cruz Michael Fernando. 101 I. C. 436 = 

50 Mad. 654 = 38 M, L. T. 222 = 25 M, L. W. 447 = 
1927 M. W. N. 209 = A. I. R. 1927 Mad. 536 = 

52 M. L. J. 392. 

—S. 57—Revision. 

The fact that the decision of the Judge is by S. 57 
of the Act and by the rules said to be final does not 
preclude any revision. (Schwctbe, C.J., Ramesam and 
Waller, J J j Pakthasaradhi Naidu v. Koteswara 

Rao. 78 I.C. 98 = 47 Mad. 369 = 

19 M.L.W. 402 = 34 M.L.T. 50 = 
1924 M.W.N. 272 = A.I.R 1924 Mad. 561 (F.B-) 

46 M.L.J. 201 

-To assume jurisdiction to do an act by taking an 

erroneous view of the law, when there is really no 
jurisdiction raises a case for interference under 
S. 115, C.P.C. When a section says that an order is 
final it only means that it shall not be open to 
appeal and not that it bars revision by the High 
Court. (Krishnan and Venkatasubba Rao, JJ .) 
C. K. Ramaswami Goundan v. Mdthu Velappa 
Goundan. 71 I.C. 1039 = 16 M.L.W. 848 = 

46 Mad. 536 = 1923 M.W.N. 133 = 
A.I.R. 1923-Mad. 192 = 44 M.L.J, 1. 

*_,g _Tpsuisfcr* 

' In Sub-R. 3 of R. 4 of the rules for the conduct of 
enquiries and decision of disputes relating to elections, 
the words “ to hold the enquiry ” which has been 
initiated in the higher Court, i.e„ a transfer after part 
bearing of an enquiry would be permissible : (1918) 
M W. N. 772 and 31 Mad. 227, Foil. (Curgenven, J.) 
Moideen Meera Sahib v. Cruz Michael Fer¬ 
nando. 101 I.C. 436 = 50 Mad. 634=36 1J.L.T, 222 = 

25 M. L. W, 44/ —1927 M. W. N. 209 = 
A. I. R. 1927 Mad. 536 = 52 M. L. J. 392. 

—S 57 —Validity of election- 

S. 57 (P cannot apply to ex officio members -of the 
Board. It applies only to elected or appointed mem¬ 
bers The effect of S. 57 and the rules is that in the 
case of elected members the validity of election can 
be questioned by ( 1 ) an election petition under the 
I rules or (2) by a petition under S. 57. In the latter 
case the petitioner is confined to certain grounds. 1 he 
election cannot be questioned in any other way. In 
the case of a nominated member, the validity of his 
membership can be questioned by a petition under 
S 57 only on the grounds alleged in it. But there is 
nothing in the Act to prevent the fact of the member¬ 
ship of a person claiming to be an ex officio member 
from being questioned collaterally in another election 
netition. (Ramesam, J.) Devasigamony v. Sethu- 

! ratna IYER* 87 LC. 363=AIR. 1925 Mad- 1034, 
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MAD. LOCAL BOARDS ACT, (1920) S- 93—Exemp 
tion from tax. 

—S. 93—Exemption from tax. 

A salaried person is exempted from profession 
tax. (Devadoss, /,) Taluk Board, Devakottai v. 
Chockaungam Chetti. 106 I.C. 646= 

„ A I R..1928 Mad. 212. 

—S. S3—Income. 

“ Income ” is net income. (1913) M.W.N. 935 and 
J7 Mad. 547, Kel. on. (Devadoss, J „) Aruna- 
C HALL AM CHETTJAR V. NAMAKKAL UNION Bo\RP 

110 I.c. 5 = 27M.LW. 841 = A.I.R. 1928 Mad. 346 = 

54M.L.J.6C3. 

—S. 104—Interpretation. 

_ “ Licensed ” in CL (3) (c) means '‘licensed’’ under 
Cl. 2 ' anti not licensed ior any purpose whatever. 
(Phillips and Madhavan A 'air, JJ.) Sivapatha 
MUDALIAR V. SlKANDUR ROUTHER, H3 J C- 81 = 

52 Mad. 260-29 M.L W. 249 = A I.R. 1929 Mad. 38 = 

56 M.L.J. 37. 

*—S. 129—Prohibition against filth. 

The failure of a Local Board to provide a drain is 
not an excuse for letting one’s sewage water flow over 
the neighbouring road. S, 129 which creates the 
liability is not governed by any condition that the 
liability shall not exist if there is no drain or cesspool 
in the street. {Krishnan, /.) PUBLIC PROSECUTOR v. 
Pachiatpa Mr da li. 75 I.C. 760 = 18 M.L.W. 694 = 

33 M. L. T. 166 = 25 Cr. L.J. 56 = 

A.I.R. 1924 Mad. 397. 

—S. 159—Encroachment. 

Section 159 of the Act is not very happily worded. 
The real offence is the wrongful encroachment that 
is committed by the person. The notice referred to 
in the section is in a sense merely in the nature of a 
condition precedent to the prosecution and all that 
the Act says is that no one should be prosecuted 
straight-way simply because he has committed, or is 
deemed to have committed, an act of encroachment 
but the Act requires that some notice should be given 
to him and that lie should be prosecuted only if, even 
alter such notice, he fails to remove the encroach¬ 
ment. It will be against all principle to hold that 
even though a person commits an offence by thus 
disobeying the terms of the notice he should be 
deemed to commit a fresh offence every time the local 
authority chooses to give a fresh notice calling upon 
him to remove the obstruction. (Srinivasa Aiyangar, 
J.) Ramanujachariar v. T. V. Kailasam Ayvar. 
87 I.C- 969=48 Mad. 870 = 22 M.L.W. 736 = 
1925 M.W.N. 472=26 Cr. L J- 1049 = 
A I R. 1925 Mad. 1067 = 49 M-L J. 386. 
MADRAS LOCAL BOARDS ACT. (Y of 1920.) 

—S. 159—Encroachment on public road. 

- Notice and complaint by President , District 

Board—Dismissal of complaint on ground that 
ownership of road was with Union Board—Fresh 
notice and complaint by President , Union Board — 
Validity. 

The accused having made an enci*oachment on a 
public road, the President of the District Board gave 
notice under S. 159, Madras Local Boards Act, direct¬ 
ing the removal of the encroachment and subse¬ 
quently preferred a complaint. The complaint was 
however, dismissed on the ground that the ownership 
of the road was with the Union Board. The President 
of the Union Board issued a fresit notice under 
S, 159 and filed a fresh complaint. The accused 
having been acquitted under S, 403, Cr. P.C. held 
that the second complaint was maintainable ami that 
the acquittal was bad in law. (Krishnan Pandalai 
J .) Union Board, Ayy^mpIvT v. Ramachandra 

1930 M.W.N. 500. 


MAD. LOCAL BOARDS ACT. (1920), S. 166~Un- 
licensed plying. 

—S. 159*—Owner. 

In order to make a person liable for disobedience 
under S. 159 he must be the owner or the occupier 
of any premises which caused the obstruction or 
encroachment. 

Where the accused had before the date of the 
notice created a trust in favour of the whole commun¬ 
ity in respect of the nandavanam and divested himself 
of all interest in it, the fact that he constructed the 
compound wall or formed a nandavanam would not be 
sufficient to make him an owner. 

The mere fact that he was a treasurer of some fund 
of the community would not make him a trustee of 

■m 

the nandavanam, or bring him within the meaning of 
the term “ owner’ as used in the Local Boards Act 
{Devadossi J.) VadugJJ Kumar Nadar v. Emperor, 

110 I.C. 583 = 51 Mad. 524 = 28 M.L.W. 73 = 
10 A.I. Cr. R. 397 = 1 M. Cr. C. 150 = 
29 Cr. L.J. 727 = A.I.R. 1928 Mad. 485 = 

55 M.L.J. 206. 

—S. 166—-Liability to pay. 

Section 166 (1) is intended to make persons who use 
the road of a District Board for making money by 
using motor vehicles upon it pay for that privilege. 
The first part is intended to make persons who ply a 
motor vehicle for hire within the limits of the District 
Board pay for it by taking out a license, and the latter 
part of it is intended to make persons who pick up 
passengers at separate fares outside the area of the 
District Board and who carry those passengers over a 
road of the District Board also take out a license: 
A.I.R. 1928 Mad. 166, Dist. U Beasley 4 C.J. and Pan¬ 
dalai. J.) (Shroff) Vet;rappa v. Emperor. 

31M.L.W. 202 = 1930 M.W.N. 187 = 
3 M. Cr. C. 156 = 31 Cr. L.J. 625 = 

A.I.R. 1930 Mad. 441. 

—The licensees are in law responsible for all that 
their servants do. The principle is that the act of the 
servant of a licensee is the act of his master, and that 
it is the licensee who does everything that is done 
under cover of the license. It is he who undertakes to 
conform to the terms of it and to be responsible that 
no breach of it takes place. 

Where, therefore, a conductor of a motor plied the 
car on a road on which the licensee is prohibited to 
ply. 

Held : that the licensee is liable. (Wallace, J). 
SlVARAMA MUDALIAR V. MUTHANNANIENGAR. 

102 I.C. 502 = 50 Mad. 913 = 38 M.L.T. 320 = 
28 Cr. L.J. 566 = 26 M.L.W. 13 = 8 A.I. Cr.R. 215 = 
1927 M.W.N. 925 = A.I.R. 1927 Mad. 612 = 

52 M.L.Ji 561- 

—S. 166—Separate fares. 

What is meant by " separate fares ’ is individual 
fares as distinguished from a fixed amount for the 
whole vehicle. (Beasley, C.J. and Pandalai, J .) 
(Shroi f) Veerappa v. Emperor. 31 M.L.W, 202 = 

1930 M.W.N. 187 = 3 M. Cr. C. 156 = 
31 Cr. L.J. 625 = A.I.R. 1930 Mad. 441. 
—S. 166—Unlicensed plying. 

The act of plying for hire can only be done at the 
place and time that the hiring is effected. Therefore, 
a person who lets out his car for hire in ill, a town 
within i fistrict 7', and which is a municipality, need 
not obtain a license from the T District Board, if the 
car travels beyond the Municipal limits and traverses 
any of the T District Board roads. (Madhavan Nair 
and Curgenven, JJ.) Local Fund Overseer, 
Mayavaram v. Pakkirisami Thevan. 

106 I.C. 446 = 51 Mad. 527 = 1 M. Cp,C. 24 = 
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MAD- LOCAL BOARDS ACT (1920) S. 170—Un 
licensed plying. 

9 A.I. Cr. R. 289=29 Cr. L.J. 30=27 M.L.W. 66 = 

A.I.R. 1928 Mad. 166 = 55 M.L.J. 213. 

-The owner and the driver ofabus are both liable 

lor plying without lice mder S. 166. The conten¬ 
tion that the servant is merely obeying the orders of 
his master is no ground for relieving him of his liabi¬ 
lity when clearly the section covers the case of a per¬ 
son plying for hire, whether it is his own car or not: 
43 Mad 438, l>ist. ; A. I, R, 1927 Mad. 612, Foil. 
(Ucviuloss, J .) President, Dt. Bd., Anantapuk v. 
Ismail Sahib. 27 M.L.W. 28 = 

A.I.R. 1927 Mad. 1195. 

•--—The iact that the person authorised to grant or 

refuse the license (in this case, the President, Local 
Board) did not exertise his discretion reasonably in 
refusing to grant the license is not one that could 
afford an answer to a charge that the accused has done 
something (in this case, plying motor car) for which 
license was necessary and for which he had no license. 
(Krishnan, J.) Krishnaswami Pillai v. Emperor. 
86 I.C. 57 = 26 Cr. L.J. 681=21 M.L.W. 254 = 
1925 M.W.N. 47 = A.I.R. 1925 Mad. 476 = 

48 M.L.J. 132. 

—S. 170—Applicability. 

A market is a place set apart for the meeting of 
the general public of buyers and sellers freely open to 
any such, to assemble together, where any seller may 
expose his goods for sale and any buyer may pur¬ 
chase. 

The word " new ” in S. 170 is used in its ordinary 
signification as " for the first time opened or kept 
open,'' and therefore S. 170 does not apply to a market 
which was not opened after the coming into force of 
the l.ocal Boards Act of 1920 but was in existence even 
prior to that Act. 

Under S, 170 it is not the owner of the premises but 
the person who keeps open the market, that is pre¬ 
sumably the person who collects or has collected lor 
him the !ees levied in the market for the exposure and 
sale of the goods, who is punishable. {Wallace, J.) 
Public Prosecutor v. Cheri Kutti. 

87 I.C. 973 = 26 Cr. L.J. 1053 = 
A.I.R. 1925 Mad. 1095. 

—S. 177—Private market. 

Thiruvenkatcfcluiriar, J .—The Board cannot re¬ 
fuse to grant a license on the ground that the location 
of the private market, in the Board’s opinion, is detri¬ 
mental to public health. The Board may give a notice 
to the owner under S. 176 to carry out such works as 
may be considered necessary for rendering a private 
market a suitable one or they should acquire the 
owner’s rights in the private market under the Land 
Acquisition Act as provided in S. 180. Otherwise, it 
would be confiscating private rights without compensa¬ 
tion, which intention cannot be imputed to the legis¬ 
lature. (Jackson and Thinivcnkataduuiar, JJ. J 
Ellamal v. Emperor. 106I.C. 7ib = 

26 M.L.W.-771 =1927 M.W.N 801 = 29 Cr. L.I. 126 = 

1 M. Cr. C. 96 = A.LR. 1928 Mad. 164 = 

53 M.L.J. 810. 

—S. 184—Levy of fee. 

Either under S. 184 or S. 164 fees are not legally 
leviable for the standing of an omnibus on a stand 
provided for by the Union Board for that purpose. 

( Waller and Pandalai, JJ .) RAHEEM Sahib, In re, 

118 I.C. 278 = 52 Mad. 714 = 2 M. Cr. C. 161 = 
30 M.L.W. 181 = 1929 M.W.N. 515 = 
30 Cr. L.J. 911= 1929 Cr. C. 56 = 
A.I.R. 1929 Mad. 600 =57 M.L.J. 317. 
—S. 193, Soh. 7 (j>—>Kiln. 

J he term "kiln’' conveys the idea of an outer struc- 


MAD. LOCAL BOARDS ACT, (1920), S. 199—Dis¬ 
qualification. 

tuve of a permanent nature within which bricks are 
burnt. A.I.R. 1922 Cal. 194, Rel. on. (Ramesam and 
Jackson, jj,) Public Prosecutor v. Vallai 
Udayan. 1 U I.c. 736 = 11 A.I. Cr. R. 142 = 

| 1 M. Cr. C. 302 = 29 Cr. L.J. 928 = 

A.I.R. 1928 Mad. 1195. 

—S. 193,—License. 

Where the President of a Local Board thinks that a 
person should take out a license under S. 193, and 
that person refuses to do so, and carries on his industry 
without a license, the proper course is to prosecute 
him under S. 207 and not to apply under S. 221 for 
the recovery of the fee for the license. A.I.R. 1926 
Mad. 576, boll.; A.I.R. 1925 Mad. 1015, Commented 
on. (Davadoss and Waller, JJ.,) Union Bd., Pakama* 
kudi V. Chellaswami Thevar, 97 I.C. 947 = 

1926 M.W.N. 676 = 27 Cr. L.J. 1187 = 

A.I.R. 1923 Mad. 1068. 

—S. 193—Notification. 

Under S. 193 ( 1 ), the authority which is to notify 
that a license for purposes mentioned in Sell. 7 should 
be obtained, is the Taluk Board and the license has 
to be obtained if the business is to be carried on with¬ 
in Union limits, from the President of the Union 
Board and if the business is to be carried on outside 
the Union limits but inside the Taluk Board limits, 
from the President ot I'aluk Board. Notification by 
Taluk Board has, therefore, force within Union limits 
also. (Davadoss, J.) Union Board, Pothanur v. 
Ramasubba Aiyar. 114 I.C. 824 = 

30 Cr. L.J. 367 = 2 M. Cr. C. 166. 

—S. 193—Power of licensing. 

Madras District Municipalities (Act 5 of 1920) 

S. 249 —Power of licensing is not repealed by similar 
provision in S. 193. (Jackson, J,) Public'.Prosecu¬ 
tor u. Ranganavakulu. 101 I.C. 667 = 

25'M.L.W. 768 = 28 Cr. L.J. 491 =38 M.L.T. 373 = 

8 A.I. Cr. R. 140 = 50 Mad. 845 = 
A.I.R. 1927 Mad. 602 = 52 M.L.J. 653. 

—S. 193—Proper authority to issue. • 

Under S. 193 of the Madras Local Boards Act (1920, 
the authority competent to notify that a license men’ 
tioned in Sch. VII should be obtained is the Taluk 
Board, and the license lias to be obtained, if the busi¬ 
ness is to be carried within Union limits from the 
President of the Union Board, and if the business is 
to be carried on outside the Union Limits but inside 
the Taluk Board Limits, from the President of the 
Taluk Board. (Dcvadoss, J.) President, Potha- 
nuk Union Board v. Ramasubba Iyek. 

114 I.C. 824 = 30 Cr. L.J. 367. 

—S. 193—Unlicensed storage of fish. 

Forwarding agent collecting fish and keeping them 
in packages in a room before consignment—No license 
therefor —Conviction for unlicensed storage is justified 
29 Bom. 193, Dist. ; NM. Ry. v. Kingston, 55 J.P. 
518. AV/. (Jackson, J .) Public Prosecutor v. 
K. Saidali Kuril. 102 I.C. 211 -50 Mad. 752 = 

38 M.L.T. 341 = 25 M.L.W. 655 = 

1927 iW.W.N. 389 = 28 Cr. L.J. 515 = 

8 A.I. Cr. R. 230 =A.I.R. 1927 Mad. 624 = 

52 M.L.J. 559. 

—S. 199 (2)—Disqualification. 

• The phrase “improper reception or refusal” in 
R 11 (c) means only improper acceptance of a vote, 
which is on the ace of it invalid, or refusing to accept 
as proper, a vote which is really proper, but there is 
no question of the lawfulness of the vote and questions 
as to the qualification of a member cannot thus be 
raised in an enquiry relating to the election of the 
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MAD. LOCAL BOARDS ACT (1920) S. 199—Election 

petition. 

President: Nell v. Longbottom, (1894) 1 Q.B. 767 ; 
A.l.R. 1926 Mad. 1001 ; and A.I,R. 1926 Mad. 396; 
Dist. A.T.R. 1925 Mad, 1034, Diss, from. 

Section 57 prescribes the forum for the determina¬ 
tion of such questions, and in the absence of an 
enquiry under that section, the Court which holds the 
election enquiry must accept the person* who act as 
members as members. It is not the policy of the 
Act or the rules framed under it to allow such an 
objection to be raised in an election enquiry which is 
confined according to rules to irregularities and 
illegalities in the conduct of the election itself and not 
to anything antecedent to it. (Devadoss, J.) Vaidya- 
NATHA V. MURUGIAHAN. 115 I.C. 59 = 

1928 M.W.N. 549 = A.l.R. 1928 Mad. 1077. 
—S. 199—Election petition. 

In a petition presented under the rules framed 
under S. 199 of the Act, to set aside the election of 
the 'resident the petitioner did not allege that the 
election of the President was illegal as he was not a 
validly appointed member at the time nor did he 
claim the seat himself under Rule 3. The respondent 
had alleged that the petitioner was guilty of corrupt 
and illegal acts in connection with the election. lie 
Court without making any inquiry held that the 
respondent was not validly appointed as a member at 
the time of his election and set aside the election 
and further declared that the petitioner’s election 
was valid. 

Held that the order was wrong. The- Court caunot 
adjudicate the Respondent s election as invalid on a 
ground not taken in the petition. Nor could the j 
Court make a declaration in favonr of the petitioner 
when it was not claimed by him in the petition at any 
rate without holding an inquiry into the allegations of 
corruption made by the respondent against the 
petitioner, (Krishnan and Venkatasubba Rao, JJ .) 
Ramaswami Goundan v. Velappa Goundan. 

71 I c. 1039 = 1923 M-W.N. 133 = 46 Mad. 536= 
16 M.L.W. 848 = A.l.R. 1923 Mad. 192 = 

44 M.L.J. 1. 

—S. 207—Compensation. 

A claim for compensation cannot be made a reason 
for non-compliance with notice: 21 L. W. 280 = 
A. I. R. 1925 Mad. 584, Foil. (Curgenvcn, J .) 
NARAYANA AlYAR v. SU13RAMANIA CHETTY. 

104 I- c. 910= =39 M. L. T. 235 = 
1927 M. W. N- 346 = 28 Cr. L J. 894 = 

A. I. R. 1927 Mad. 1113. 
—S. 207—Disobeying the notice. 

Two notices issued—Second disobeyed—-Prosecu¬ 
tion canb e based for disobeying the second. 
A. I. R. 1926 Mad. 763, Rel on. (Curgenvcn, J>.) 

NARAYANA AlYAR V. SUBKAMANI CHETTY, 

104 I.C. 910 = 33 M. L- T- 205=1927 M. W. N- 346 = 
28 Cr-L.J. 894=A.l.R. 1927 Mad. 1113, 
—S. 207—Disregarding the summons. 

Houses outside the limits of Union cannot be 
assessed—Summons issued to owners of houses out¬ 
side the limits of Union under S. 232 —Disregarding 
the summonses is no offence. (Reilly, J .) Presi¬ 
dent, Union Board v. Narayana. 113 1.0,276 = 
28 M.L.W. 637 = 1 M.Cr.C. 345 = 30 Cr.L.J. 116 = 
12 A.I. Cr. R. 83 = A. I. R. 1928 Mad. 1261 = 

55 M. L. J. 718. 1 

—S. 207—Duty of Criminal Court. 

Whatever remedies may be open to the party it is 
not the province of the criminal Courts to go into the I 
question whether the encroachment exists: 
A. I. R. 1925 Mad, 1015, Rel, on. (Curgenvcn, J,) 1 
JSARAYANA AlYAR V. SUBJLAMANIA CHETTY, 


MAD .LOCAL BOARDS ACT, (1920) S. 221—Failure 

by Local Board. 

104 I.C. 910 = 39 M.L.T. 29E = 1927 M.W.N. 346 = 
28 Cr. L. T. 8S4 = A. I. R. 1927 Mad. 1113. 
—S. 212—License. 

Jackson, J ,—The Board is bound to grant a license 
and if when it receives the application in due course, 
it confines itself to saying that it will not grant the 
license, it is tantamount to passing no order on the 
application. Refusal to function under the Act is not 
passing an order under the Act. The order must be 
Ultra vires and an order ultra vires is no order at all. 
(Jackson and Thiruvenkata Chariar, JJ.) Ella- 
mal v. Emperor. 106 I. C. 718 = 

26 M. L. W. 771 = 1327 M. W. N. 801 = 
29 Cr. L. J. 126 = 1 M. Cr. C. 96= 
A. I. R. 1928 Mad. 164 = 53 M. L. J. 810. 
—S. 214 —Licenses. 

As S. 214 requires ah licenses to be granted in 
writing, it is not open to the President of the Taluk 
Board to grant a license orally. (Devadoss, J .) 
Union Board, Thiruvettiyore v. Atchu Achary. 

Ill I. C. 855 = 28 M. L. W. 503 = 
1928 M. W. N- 790 = 11 A. I. Cr. R. 233 = 
1 M. Cr. C. 292 = 23 Cr- L. J. 935. 
—S. 221—Assessment- 

The Magistrate is not competent to inquire into 
the propriety of assessment which is entirely within 
the province of the Board, He can only determine 
the amount if the amount claimed is disputed on the 
ground that it has been paid wholly or partly, or that 
some one else is the assessee and not he. When 
there is a dispute as to the arithmetical calculation of 
the amount he certainly would be entitled to say 
whether the amount is correct or not. but that would 
in no way give him jurisdiction to inquire into the 
propriety or otherwise of the assessment. (Dcva¬ 
doss, J.) Rangesa Rao v, Swaminatiia Ayyar. 

108 I, C. 414=27 M. L. W. 320 = 
29 Cr. L. J. 389 = 10 A. I. Cr R. 53 = 1 M, Cr.C. 12 = 

A. I. R. 1928 Mad. 495. 

—S—Defence under- 

Where an application has been made under S. 221 
or collection of a penalty demanded under S. 164 (1) 
the other party cannot be heard to say that the 
demand is illegal and all that the Magistrate has to do 
is to cojlect the penalty demanded : A.l.R, 1925 Mad. 
1015, l oll. (Devadoss and Waller, JJ .) Mustafa 
Saheu v. Union Board of Kavekipatnam. 

97 I.C. 812 = 27 Cr.L.J. 1180 = 

1926 M.W.N. 678. 

S. 221—Encroachment. 

The Magistrate, to whom a case is referred under 
S. 221, for recovering a fine imposed for alleged 
encroachment, has power to go into the question 
whether the alleged encroachment *vas true and 
therefore justified the imposition of the fine : 49 Mad. 
889=91 I.C. 529 = A.l.R, 1925 Mad. 1015=108 I. C. 
414= A.l.R. 1928 Mad. 425; 104 I.C. 910 = A.I.R. 1927 
Mad. 1113 = 97 I.C. 947= A.l.R. 1926 Mad. 1068 and 
97 I. C. 812, Overruled. A.l.R. 1928 Mad. 682; A.l.R* 
1929 Mad. 600; Cr. Revn. 1089 of 1928 and C.R. Rev. 
No. 247 ol 1929, Confirmed. (Beasley, C.J., and 
Anantakrishna Ayyar and Curgenvcn, JJ.) Pilla 
Ramaswami v. President, Taluk Board, Tade- 
palli. 32 M-L-W. 269 = 1933 Cr. C- 96 = 

A.l.R. 1933 Mad. 766 = 39 M.L.J. 346. (F-B.) 

S- 221—Failure by Local Board to take steps to 

compel a person to take out license to carry on 

trade- 

- Effect. 

Complaint for recovery of license fees under S. 221 
of the Madras Local Boards Act is not maintainable if 
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MAD. LOCAL BOARDS ACT (1920,) S. 221— 
Penalty'l or encroachment. 

the Local Hoard had not taken steps to compel ihe 
person to take out a license for carrying on the 
trade. (Wallace,JJ Health Inspector, Taluk 
Hoard, Kumbakonam v. Govinda Padayachi. 

112 I.G. 591=29 Cr.L.J. 1087. 
S. 221—Penalty for Encroachment. 

Local Board moving Magistrate to recover penalty 
for encroachment—Defaulting paid/ cannot plead in 
defence in Magistrate's Court that there was no 
encroachment. A. I.R. 1924 Mad. 3S9 Dist. (Devacloss 
and 11 ailacc.JJ.) RamACHANDRA Servai v Presid¬ 
ent, Umon Board, Kakaikudi. 9i 1.0.829 = 

27 Cr.L.J. 97 = 49 Mad. 883 = 
22 M.L.W. 393 = 1923 M.W.N. 743 = 
A.I.R. 1925 Mad. 1015 = 49 M.L.J. 356. 
—S. 221—Recovery of dues. 

Application under S. 221 for recovery of dues— 
Other remedies not exhausted as enjoined by Govern¬ 
ment Orders—Government Orders being merely 
advisory, Magistrate cannot decline to consider 
application. ( Pandalai , /.) Pulavarthi Laksh- 

MANASWAMI V. ABDUL IvHUDAVANDE SAHIB GARU 

126 I.G. 110 = 1930 Cr.C. 780 = 

3 M.Cr.C. 175 = 1930 M.W.N. 349 = 

A.I.R. 1930 Mad. 703. 
—One G had erected a pandal without the permission 
of the Board. No license was applied for or granted 
before the pandal was erected. The Board, how¬ 
ever, instead of taking action under S. 219, took a 
lenient view of his act and agreed to license the 
pandal on payment of the fee. A default having 
been made, the Board moved the Magistrate under 
S. 221. 


| MAD. LOCAL BOARDS ACT, (1920) S. 223—Scopo. 

(Rmncsani and Jackson, JJ.) M. Ali Khan v. 
President, Taluk Boad, Kuknool. 84 I, C 325 = 

1924 M. W. N. 545 = 25 Cr. L. J. 261 = 

A. I. R. 1924 Mad. 898. 

——The amount due under .a contract of lease of the. 
tolls due to a Local Board is not "any fee, toll, costs, 
compensation, damages, penalties, charges, expenses 
or other sums due to a Local Board” within S. 221 
and is not recoverable under the warrant of a Magis¬ 
trate. 

The words " other sums ” in the section should be 
read ejusdem generis with what precedes them. 
(Krishnan and Odgers, JJ.) Punya Syamalo, In rc. 

77 I.G. 240 = 4/ Mad. 381 = 
25 Cr. L.J. 352 = A.I.R. 1924 Mad.‘669. 

-Imposition of fine in addition to recovery of fees 

due—Order is illegal and can be revised—Court 
acting under, acts as a Criminal Court—High Court- 
Revision. (Wallace, J.) Puniya Syamalu v. Em¬ 
peror. 72 I.C. 624 = 1922 M. W. N. 840 = 

24 Cr- L.J. 404= 17 M.L.W. 155 = 
A.I.R. 1923 Mad. 275. 

—S. 221—Scope. 

It is open to a party appearing before a Magistrate 
under S. 221 to allege and prove that the fee claimed 
is not due from him "under or by virtue of the Act 
A.I.R. 1925 Mad. 1015, Held wrongly decided A.I.R. 
1928 Mad. 682 and A.I.R. 1926 Mad. 1068, Foil. 
(Waller and Pandalai, JJ.) Raueem Saheb, In re . 
118 I.C. 278 = 32 Mad. 714 = 2 M. Cr. C. 161 = 

30 M.L.W. 181 = 1929 M.W.N, 515 = 

30 Cr. L.J. 911 = 1929 Cr. C. 56 = 
A.I.R. 192) Mad. 600 = 37 M.L.J. 317. 


Held : that there have been no grant of a license the 
license fee payable under the Act cannot be said to be 
due within the meaning of S. 221 and that section was 
inapplicable. ( Phillips and Madhavan Nair, JJ .) 
Emperor v. Maridu Gopayya. 110 I.C. 233= 

57 Mad. 865 = 1 M.Gr.C. 136= 
29 Cr.L.J. 631 = 10 A.I.Cr.R, 369 = 
28 M.L.W. 342 = 1928 M.W.N. 319 = 
A.I.R. 1928 Mad. 682 = 55 M.L.J. 27. 

-In a proper case under S. 221 the defaulting party 

can plead by way of defence that no amount is due 
from him as he had not erected a pandal in contra¬ 
vention of S. 163; A.I.R. 1925 Mad. 1015, Not Foil.; 
A.I.R. 1926 Mad. 1068, Appr. (Phillips and \ 
Madhavan Nair, JJ.) Emperor v. Maridu 
Gopayya. j 10 I.C. 233 = 51 Mad. 866 = 

1928 M-W-N. 319 = 28 M.L.W. 342 = 
10 A I Cr.R. 359 = 1 M.Cr.C. 136= j 
29 Cr.L.J. 681 = A.I.R. 1928 Mad. 682 = 

55 M.L.J. 27. 

-The 1 accused were conducting trades which under 

S. 193 required licenses. They failed to take out 
license and the Board did not take steps in time to 
compel them to take out the licenses, but sought to 
recover the fees for these licenses under S. 221. 

Held ; that fees for licenses are not due unless the 
licenses had been granted. The grant of a license is 
quid pro quo for the fee. The Board cannot neglect 
its dutv and profit by that neglect : A.I.R. 1928 Mad. 
682, Foil. A. I. R. 1925 Mad. 1015, Expl. j 
(Wallace, J,) Health {Inspector, Taluk Board, 
Kumbakonam v.Govinda Padayachi. 112 I.C. 591 = 

1 M. Cr. C. 234 = 29 Cr. L. J. 1087. 
“•The term "by virtue of” has not a wider scope than 
the term "under” used in the previous Act. The new 
Act does not make any change in this respect. Conse¬ 
quently money due under a contract, such as a lease 
cannot be recovered summarily in a Magistrate’s Court 


—S. 223—Limitation. 

Board served the accused with a notice "in respect of 
au encroachment. Accused replied that there was no 
encroachment and invited the Board to make fresh 
enquiry. Board made further enquiries and issued a 
fresh notice on the accused- 

Held : that time under S- 223 would run from the 
second notice, as in the circumstances both parties 
should be considered to have ignored the first notice 
and treated it as inoperative : 29 Bom 35, Rel, on. 
(Waller and Madhavan Nair, JJ.) Ragiiavacuariar 
v. President, Union Board, Tiruvellore. 

95 I. C, 600 = 23 M L. W. 620 = 27 Cr. L. J. 824 = 
1927 M. W. N. 343 = A. I. R. 1926 Mad. 806. 

-It is not within the powers of the Local Board to 

extend the period of limitation of three months pres¬ 
cribed by S. 223, by giving fresh notice and constitu¬ 
ting the disobedience to each of such fresh notices as 
amounting to an oflence under S. 207. The real 
principle underlying S. 223, is that it should not be 
within the power or province of a local authority to 
molest and annoy persons by prosecutions which are 
not promptly undertaken by the local authority. 
(Srinivasa Aiyangar, J.) Ramanujachariar v. 
T. V. Kailasam Aiyak. 87 I. C. 969 = 48 Mad. 870 = 

22 M. L. W. 736 = 1925 M. W. N. 472 = 
26 Cr. L. J. 1049 = A. I. R. 1925 Mad. 1067 = 

49 M. L. J. 386. 

—S. 223—Scope. 

The persons who can be expressly authorized under 
S. 223 to file complaints arc not confined to those to 
whom the President may delegate his authority under 
S. 24. ( Wallace , J.) Public Prosecutor v. 

Ramayya Mudaliar. 109 1.0.603 = 

28 M. L. W. 140 = 1928 M. W. N. 293 = 
29 Cr. L. J. 587 = 1 Mad. Cr. C. 118= 
10 A. I. Cr. R. 318 = A. I. R. 1928 Mad. 969 = 

55 M.L.J. 373, 
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MAD. LOCAL BOARDS ACT, (1920)—S- 223- 

Scope. 

—The license to carry on an offensive trade is granted 
for one year—the official year. Where the prosecu¬ 
tion was for a person’s not taking out licenses/for the 
years 1923, 1924, 1925 and 1926. 

Held : that prosecution having commenced within 
three months of the expiry of the period for 1926 was 
valid. Prosecution not having commenced within 
three months of the expirv of the period for previous 
years failed. {Devadoss, J .) S. Arthur v, Appavu 
Velan. 108 I. C. 411 = 10 A. 1. Cr. R. 52 = 


MAD. PERMT. SETT. REG. S. 4—Lakhiraj 
lands. 

adjourned for want of quorum—Election at adjourned 
meeting is invalid. {Srinivasa Aiyangar, J ,) 
Dwarkacharyulu v. Sri Krishnan. 

87 I.C. 325=A.1 .R. 1925 Mad. 1152. 
MADRAS MOTOR VEHICLES RULES. 

—Rules. 

Rules as to the place of inspection and the officer in 
charge of inspection are vague and must be made 
clear. {Spencer and Ramesam, JJ.) Secretary 
of State v. Somayya. 97 I. C. 847 = 


29 Cr. L. J. 388 = 1 M. Cr. C. 44. 
—S. 225—Limitation. 

Section 225 does not apply'to cases of this kind, hut 
the ordinary law of limitation, namely three years, 
applies. It the Board is to sue as plaintiff it may be 
necessary for the President to obtain the sanction of 
the Board for instituting a civil suit. {Devadoss, J .) 
Tall am raj u Venkatsubba Rao v. President 
Taluk Board, Repalli. Ill I. C. 740= 

29 M. L. W. 517 = A. I. R. 1928 Mad. 981 = 
. 56 M. L. J. 110- 


—S. 228 (2)—Civil Suit. 

Where the provisions requisite for the collection of 
tax under the Local Boards Act are substantially 
complied with, no civil suit will lie on account of a 
mistake of fact committed bona fide by the assessing 
authority and the remedy against such mistake is that 
provided by the Local Boards Act : 24 Mad. 205 and 
10 M.L.W’. 592, Foil. 27 Mad. 547, Dist. {Jackson, 
J.) Purnachandra Mala v. President, Taluk 
Board, Chicacole. 113 I.C. 560. 

—S. 228 (2)—’Erroneous levy of profession tax— 
- - Suit for refund — Maintainability. 

Where the provisions requisite for the collection of 
profession tax have been followed, if there is a 
mistake of fact committed bona fide by the assessing 
authority, the assessee’s remedy is that provided by 
and confined to the statute, which is an appeal to the 
Local Board and consequently a suit is barred. 
{Jackson, J.) Pattarani Purnachandra Mala 
Jamna Devi v. President, Taluk Board, Chica¬ 
cole. 113 I.C. 560. 

—S. 228 (2)—Setting aside assessment. 

It cannot be said that the provisions of the Act 
have been complied with when the word ‘'income" is 
treated as meaning gross income and not net income, 
and when the basis of assessment is in question, the 
civil Court can entertain a suit for setting aside the 
assessment on the ground that the basis of assess¬ 
ment itself is wrong and S. 223 (2) does not bar 
such a suit. {Devadoss, J.) Arunachallam 
Chettiar v. Namakkal Union Board. 

110 I.C. 5 = 27 M.L.W. 841 = 
A.I.R. 1928 Mad. 343 = 
54M.L.J.603. 


—S. 235—Suit—Maintain ability of. 

The phrase “same Local Board ’ implies that 
there must have been a Local Board of the nature 
under the old Act, and since there was no Union 
Board under old Act, unless the Union Board was 
validily constituted on the date when particular suit 
was fifed, the Union Board has no locus standi to 
maintain a suit in regard to matters which vest in it 


under the new Act. {Wallace, J,) Union Board, 
Devakotta v. Arunachalam. 123 I.C. 49 = 

1930 M.W.N. 37 = 31 M.L.W. 712 = 

A.I.R. 1930 Mad. 332 = 
58 M.L.J, 107. 


—Sch. 10—Election. 




Transitory Provisions, R. 15 (i)-^Meeting called on 
date and at time fixed by Taluk B jard President 




J 


24 M. L. W. 378 = A. I. R. 1926 Mad. 1084 = 

51 M. L. J. 446. 

—R. 35—Annually 

The word “ annually ” means once sometime m one 
year and once sometime in the next year and so on. 
{Jackson, J.) GanapAthi Hedge v. Emperor. 

106 I. C- 110 = 39 M. L- T- 269 = 28 Cr- L. J- 1022 = 
9 A. I. Cr. R. 163 = A. I. R. 1927 Mad- 969. 
MADRAS PERMANENT SETTLEMENT REGULA¬ 
TION (Mad. Reg. 25 of 1802.) 

—Applicability. 

The fact that a sauad was granted after the date of 
the regulation does not necessarily make it a sanad 
issued under the regulation. And the mere use of the 
words ‘ safi'ad-i-milkiyat-i-istimra r ’ does not show 
that the regulation governs the sanad : A. I. R. 1922 
P. C. 168 Rel. on. {Venkatasuhbarao and Shrini- 
vasa Ayyangar, JJ .) Secretary of State v. RAja 
ParthASARAthy. 96 I. C. 1011=43 Mad. 349 = 
1926 M. W. N. 897 = A.«I. R. 1S26 Mad. 7C6 = 

50 M. L. J. 699. 

—S. 3 —Zamindari Sanad. 

-- Inams in a zamindari—Right of resumption. 

A sanad was issued on 24th August, 1802, to the 
Zdmindar of Venkatagari, called in “ istimrar " or 
deed of permanent settlement, which recited inter 
alia that in consideration of the relief which the 
zamindar's finances would derive from the relinquish¬ 
ment of his military services and of the Government 
charging itsel! with the duty of protecting his terri¬ 
tories, the Government had fixed the fieshcitsh at a 
figure not liable to alteration under any circumstances. 
Certain reservations were made to the Government 
about revenue derived trom salt, and saltpetre, etc., 
without making any mention of lakhira / or ituim 
lands. ; - 

At the timo of the sanad the Venkatagiri estate 
included a large number of inatn lands which had 
been expropriated by the Zamindars from time to 
time before the date of the sanad for charitable or 
pious purposes fres of rent. Some lands had also 
been granted to people for services to the estate. 

Held that S. 3 provided that in all cases of disputed 
assessment reierence was to be made to the sanads 
and kabuliyats executed, that S. 4 which provided 
that the permanent settlement was to exclude lakhiraj 
lands and land paying favourable quit rents does not 
therelore apply to this case and that looking to the 
terms of the sanad and the circumstances under 
which it. was issued the Government could not resume 
the inams or impose any further assessment upon the 
lands in respect of the inams. {Mr. Ameer Ah.) 
Secretary of State v. Raja of Venkatagiri* 

73 I. C. 741 = 39 M. L. T. {P- C.) 164= 
26 C. W- N.’809= 1922 M. W. N- 1* 
48 I. A. 415 = 44 Mad. 864 = 
A. I. R. 1922 P. C. 168 = 41 M. L. J. 634- 
—‘S. 4—Lakhiraj lands.— 

- Village Service Inams :— 

In the Madras Presidency, Village Service Inams 
were included iu lakhiraj lands under Regn. 23 of 
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SETT. REG. S. 4—Peishkush. 

ISO**, and so ware not only excluded from the assets 
of the zamindari for the calculation of peishcush but 
also from zamindari itself: A.I.R, 1923 Mad. 454 and 
11 L. W. 186 Foil. ; Mad. Appeal No. 355 of 1922, 
not 1-oil, ; A.I R, 1917 P.C, 8, l>ist. (Jackson and 
Keilly, JJ.) Lakshmi Venkayamma v. Secy, of 
Stati:. in i.c. 292 = A.I.R. 1929 Mad. 399. 

S. 4—Peishkush, 

Under the terms of the Sanad granted under the 
Permanent Settlement Regulation the Peishkush was 
fixed in commutation not only of the rentals of the 
cultivated land but also of all income which may be 
derived from forest and fisheries as well. (Ayting, 
Coutts-Trotter find Ramesam, JJ,) The Secre¬ 
tary to the Chief Commissioner of Income- 
tax, Madras v . Zamindar of SingAmpatti. 

70 I.C. 504 = 45 Mad. 518 = 
15 M.L W. 496 = 1522 M.W.N. 353 = 
31 M. L. T. 21 = A.I.R. 1922 Mad. 325. (F.B.) 
—S. 8—Application of. 

The fact that a sanad was granted after the date of 
the regulation does not necessarily make it a sanad 
issued under the Regulation. And the mere use of 
the words “sanad-i-milkiyat-i-istimrar” does not show 
that the Regulation governs the sanad, A.I.R. 192'’ 
P. C. 169, Rel. 

Per Srinivasa Ayyangar, J. —Section 8 and the 
Act itself apply only to lands, for the revenue payable 
to the Government in respect of which, an assessment 
is permanently fixed. (Vcnkatasuhba Pao and 
Shirinivasa Ayyangar, JJ.) Secy, ok State v. 
Raja PakthasarAthy. 96 I.C. 1011 = 49 Mad. 349 
= 1926 M.W N. 897 = AIR. 1926 Mad. 706 = 

50 M.L-J. 899. 

MADRAS PLANTERS LABOUR ACT (I of 1903). 

—S. 4—Descriptive marks. 

Che descriptive marks of a labourer are as impor¬ 
tant as his name and caste and, therefore, the 
omission to give descriptive marks makes the contract 
unenforceable. Whatever may be the reason for the 
Legislature requiring such particulars, it is not for the 
Court to enquire into the reasonableness of it. 
(Devadoss and Waller, JJ .) Public Prosecutor 
v. Ayitha. 98 I.C. 472 = 49 Mad. 426 = 

23 M.L.W. 559 = 27 Cr. L.J. 1352 = 
A.I.R. 1926 Mad. 670 = 50 M.L.J. 659. 
MADRAS PROPRIETARY ESTATES’ VILLAGE 

SERVICE ACT (2 of 1884). 

—Applicability. 

■-- —Service inavis. 

The Government are not entitled under any of the 
provisions of the Proprietary Village Services Act to 
deal with service innms included in the zamindari: 
A.I.R. 1922 P.C. 168, Foil. (Devadoss, J.) Ankama 
Naidu in Peek i Naidu. 29 I.C. 699 = 38 M.L.T. 9 = 

A.I.R. 1927 Mad. 449. 

—'S. 15—‘New appointment. 

Where in proceedings under the Proprietary 
Village Service Act, S. 15 (2), the Collector directs one 
of the officers to be dispensed with and the other to 
be retained, the officer who is retained cannot be said 
to be newly appointed under S. 15(1), (Devadoss, J.) 
Venkata Siva Rao v. VenkatarAtnAm. 

97 I.C. 893 = 24 M.L.W. 179 = 1926 M.W.N. 665= i 

A.I.R. 1526 Mad. 953. 
—S. 15—Notice to Proprietor. 

Under Section 15, Clause 2, it is the duty of the) 
Collector of a district issue notice to a proprietor of a 
village asking him to send in his nominations to the 
village office. This duty cannot be performed by 
any of his subordinates. If the Sub-Collector issues 
ft notice and not getting any nomination within six J 


(1MAD. PROP. EST. YILL. SERVICE ACT, (1894) 
S. 27—Remedy under 

weeks nominates the appellants the appointment is 
not valid. (Devadoss, J,) VenraTaSubbayya v. 
Govinda Krishna. 85 I.C. 282 = 20 M.L.W. 826 = 

A.I.R. 1925 Mad. 290. 
—S. 17—Continuance of grant. 

Where Government excludes a village service inam 
from the permanently settled estate, but continues the 
office holders in possession of their right, it could he 
inferred that the Government has continued the 
grant : 11 L.W. 1186 Foil. ; 24 M.L.J. 538, Not Appr. 
{Jackson and Reilly, JJ.) Lakshmi .Venkayamma 
r. Secy, of State, 117 I.C. 292 = 

A.I.R. 1929 Mad. 399. 

S. 17—‘Enfranchisement- 

- Ram a m Inam. 

Karnams had and have public duties to discharge 
and their office is a public office and their duties are of 
a public nature. It cannot be inferred that they are 
private servants of the zamindar from the fact that 
they render some private service to him. 

The plaintiff zamindar granted karnam service 
inams prior to the permanent settlement which the 
Government enfranchised under S. 17 from the con¬ 
dition of service and imposed quit rent. Che plaintiff 
sued to obtain possession contending that the land 
could not be enfranchised. 

Held, that while in regard to private service inams 
the zamindar lias the right of resumption, in regard to 
the village service inams, they are resumable by Gov¬ 
ernment and therefore the enfranchisement was justi¬ 
fied under S. 1 7. (Cases Ref.) (Ramesam and 
Venkatasubba Rao, JJ.) Secretary of State v. 
Rajah Vasi Reddi. 119 I.C. 305=39 M.L.W. 129 = 

A I R. 1929 Mad. 676. 

—S. 17—“ Proprietor.” 

" Proprietor " in the proviso means proprietor as 
defined in S. 4, and is strictly confined to a person re¬ 
gistered as proprietor after the permanent settlement. 
Hence if the grant is one continued by Government 
at the time of the Permanent Settlement^ no matter by 
whom the grant was originally made, the right of 
enfranchisement rests with Government. (Jackson 
and Reilly, JJ.) Lakshmi Venkayamma v. Sec re. 
taky of State. H 7 pc. 292 = 

A I R. 1929 Mad. 399. 
—S. 27—Non-compliance—Effect- 

The plaintiff leased out his melwaram right to the 
defendants. The defendants agreed as a condition of 
the lease, to pay the salary of the Karnams. Later, 
the Government undertook to pay the Karnams and 
added the amount to the peishkush due from the 
plaintiff. The plaintiff thereupon filed a suit in the 
civil court for the recovery of the amount payable b/ 
the defendants towards the Karnam's salary. 

Held, that the plaintiff s suit was incompetent by 
reason of his not having applied for the determination 
of the amount payable by the defendant in respect of 
his karnam's salary as provided for by S. 27 (4). 

( Devadoss, J.) DORASwAMi Iyer v. 'Thiruvangda 
Mudaliar. 86 I.C- 608 = A I-R. 1925 Mad. 916. 

—S. 27—Remedy under. 

- Melvaram in zamindari—’lessee to bay 

village officers—Act IT of 1894, applied to zamin¬ 
dari—Lessor is entitled to money value of pay¬ 
ments to village officers (Wallis, C. J. dissenting )— 
Landlord and tenant. 

During the continuance of a lease of the melvaram 
of a zamindari to a rent farmer, the Madras Act II of 
1894 was extended to the zamindari and the payments 
to village officers which were attached to as a burden 
on the melvaram right were abolished and the peisli. 
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MAD. PROP. EST. YILL. SERYICE ACT, (1894) 

S- 27—Tenant. 

cush payable by the zamindar was enhanced. The 
lease was silent as to what should happen when the 
payments to the village officers were abolished. 

Held , Per Sadasiva Atyar J, Wallis, C.J. dissent¬ 
ing that after the extension of the Act to the zarain- 
dari the lessee was bound to pay to the zamindar the 
money value of the payments to the village officers 
which (payments) had been abolished and that the 
remedy given by S. 27 (4) of the Act was not the sole 
but only a cumulative remedy. {Wallis, C.J. and 
Sadasiva Aiyar, J.) Muthanan Servai v. Sethu- 
pathi. 64 I.C. 312 = 13 M-L-W- 646 = 

? e , A I R. 1921 Mad. 587. 

—S. 27 —Tenant'. 

A Zamindar who was entitled to receive from the 
cultivating ryots, as nis melvaram, 48 per cent of the 
produce, 9 per cent of which was to be paid by him 
to village officers as pay, executed a cowle to farmers 
in respect of the said melwaram right under which 
the cowledars undertook to make tfic payment to the 
village officers themselves. Thereafter the payment 
to village officers was abolished by Statute and the 
zamindar thereupon sued the cowledars for the 
amount which they would have had to pay to the 
Village Officers, on the • ground that the cowledars 
were only agents of the zamindar and that they had 
to account to the zamindar for the said amount held. 

Per Chief Justice and Coutts-Trotter, /.—In 
construing the cowle, such a term could not be 
imported into the cowle by implication and the 
remedy of the Raja was not under the terms ol the 
cowle but under Sect. -27 (4) of the Madras Proprie¬ 
tary Estates Village Service Act of 1894 by an appli¬ 
cation to the Collector for increase of rent. 

“Tenant” in Sect. 27 (4) includes a person in the 
position of a cowledar. (Schwabe, C■ J * and Coutts- 
Trotter and Kuvmraswann Sastri, JJ.) Tiru- 
neei-Akantam Servai v - B. Raja Rajeswara 
Sethupathi. '70 I C. 46t; = 15 M.L.W. 556= 

30 M.L.T. 317 = 46 Mad. 17/ = 
A.I.R. 1922 Mad. 263 (F.B ) = 43-M L J. 158. 

MADRAS REGULATION (1 of 1816.) 

_Kaval fee* 

Tanjore L'alace Estate—Kaval fee can be collected 
by the landlord from the tenants of the Tanjore 
Palace Estate. (Devadoss', [). VeNkatarama v. 
NakayanAswami. 86 I-C. 958 = 

A I.R. 1925 Mad. 1098. 

MADRAS REYENUE BOARDS STANDING 

ORDERS. 

—0. 4—Onus- 

Plaintiff applying for water—Government servants 
allow ing him to take water—Onus is on Government 
to prove that plaintiff took water unauthorisedly. 
Devadoss, /.) Pitchavya v. Secretary of State. 

86 I C. 267 = 21 M.L.W. 155 = 
A I.R. 1925 Mad. 474. 

—0-18—Tree Pattas. 

The alteration by the Government of the Standing 
Order No. 18, and the refusal to issue fresh tree 
pattas, are not meant to put an end to the right over 
the trees of the tree pattadar. Only where the land 
pattadar and tree pattadar happen to be the same 
pet son, the new policy as intended to be carried out 
and not that the trees should be forcibly taken away 
from the tree pattadar and granted to the land 
pattadar: 36 Mad. 148, Expl. ( Ramesam, J.) 

CHJN’NAl’TAN NaIDU v. RAJU Got NDAN. 

102 I C. 656 = A.I.R. 1927 Mad- 717 = 

53 M L.J. 104. 



MADRAS REYENUE RECOVERY ACT (2 OF 1864) 

—Scope. 

The provisions of Madras Act 2 of 1864 are complete 
and cannot be affected by a general Act like Reg. 7 
of 1928; 41 Mad. 955, Ref. (Ramesam and Deva - 
doss. JJ.) China Brahmayya v. Pappusetti 
Gangai.u. 110 I C. 114 = 51 Mad. 695 = 

1928 M.W.N. 316 = 27 M.L.W. 420 = 
A.I-R. 1928 Mad. 499 = 55 M L.J. 33. 

—S* 38—Confirmation of sale- 

Where the Revenue Divisional Officer lias con¬ 
firmed a sale acting under S. 39 and has not chosen 
to exercise his power under the proviso, the sale 
becomes final and unimpeachable. Neither the 
District Collector acting under the general powers of 
revision under Reg. 7 of 1828, nor the Board of 
Revenue has any jurisdiction to interfere with the 
sale. (Ramesam and Devadoss, JJ.) China 
Brahmayya v. Pappusetti Gangalu. 

110 I.C. 114 = 51 Mad. 695 = 1928 M.W.N. 316 = 
27 M.L W. 420 = A.I.R. 1928 Mad. 499 = 

55 M.L.J. 33. 

—S. 39—Revenue Sale. 

———What passes under — 

In a revenue sale what is sold is the proprietary 
interest in the land and not merely the interest which 
the registered pattadar actually had. Where the 
registered pattadar of land paying revenue to the 
Government is a Hindu widow who succeeded to the 
land as heir to her husband on an alienee from her, a 
sale of the land for arrears of revenue passes to the 
purchaser not merely the widow s interest but the full 
proprietary interest in lie land. 13 Mad. 89, Dist, 
(Abdur Rahim and Oldfield JJ .) GoviNDA malA- 
yAkAyAN v . VELU Malavarayan. 

59 I.C. 307 =(1920) M.W.N. 701=12 M.L.W. 530. 

—S. 58—Jurisdiction of Civil Court. 

The Courts are prohibited from deciding any ques¬ 
tion as to the rate of revenue, or as to the amount of 
assessment, but they have lull jurisdiction to decide 
whether or not the land or person is at all under lia¬ 
bility to be assessed to land revenue. Similarly if 
there is a binding engagement or a grant or a release, 
S. 58 does not deprive the civil Courts of their un¬ 
doubted jurisdiction to give effect to and enforce its 
terms. 

Where Government issued a notification which 
contained a definite undertaking that the rate of 
assessment fixed would not be varied during the 
thirty-year period of the settlement : 

Held: that this amounted to a clear engagement on 
he part of the Government not to increase the rate- 
tf assessment and the civil Court had jurisdiction to 
odeclare any increase of rate on the part of Govern 
ment to be illegal-: A.I.R 1925 Mad. 355. Foil.; 27 
Mad. 386, Ref. (Raptasavi and Vcnkatasubba Ra <>• 
//.)KeluNair v. Secretary.of State.91 I.C. 82 = 
48 Mad 586 = 22 M.L.W. i62 = 1925 M.W.N. 815 = 

A.I.R. 1925 Mad. 1134=49M.L.J.79. 

Where lands which were assessed as dry lands were 
re-assessed as wet during the thirty years period of 
revenue settlement, the enhanced re-assessment is 
illegal and ultra vires and S. 58 does not bar a suit 
for recovery of the excess amount levied. he Colle¬ 
ctor cannot, even under the orders of the Board of 
Revenue vary annual payment assessed during the 
period for which the assessment is made after the 
settlement is duly notified by the Government, 
[Devadoss and Jackson, JJ .) SECRETARY OF STATE 
v V. K. RamanujachariaR. 85 I. C. 4 9 = 

48 Mad. 282 = 20 M. L. W. 973 = 1925 M.W.N. 264- 

A. l. R, 1925 M, 355 = 47 M. L. L 730 

% * 
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MAD. REVENUE RECOVERY ACT <1864), S. 59- 
Applicability. 

A I. R. 1925 Mad, 355=47 M. L. J. 780. 
—S. 59—Applicability. 

Where the payment of water-cess wrongly levied is 
in fact made under protest and without the issue of 
coercive process under the Revenue Recovery Act 
the period of limitation for a suit for declaration and 
refund of the cess would not be as laid down in S. 59 
but as prescribed by the ordinary law ; A.I.R. 1923 
Mad. 652, Foil. [Cttrgcnven, J.) InguligiVenkata- 

SIVAKAMADASS V. .SECRETARY OF SrATE, 

99 I. C. 1055 = 
38 M. L. T. 44 = 1927 M. W. N. 201 = 
A. I. R. 1927 Mad. 350 = 52 M. L. J. 132. 
—S. 58—Limitation. 

--Com putation . 

The period of two months (the period of notice) 
should be deducted in computing limitation, 
{Ramesam and Venhatasubba Rao, JJ.) Kelu 
Nair v. Secretary of State. 91 I. C. 82 = 

48 Mad. 586 = 22 M. L. W. 762 = 1925 M. W. N. 815 = 

A. I. R. 1925 Mad- 1134 = 49 M. L. J. 79. 
A suit to set aside a sale for arrears of revenue on 
the ground of fraud and irregutarity is within time if 
brought within 6 months of the plaintiff becoming 
aware of the fraud or irregularity. (Spencer and 
Ramesam, JJ.) Muthiah Chettiar v. Karutha- 
madu Pillai. 63 I.C. 135 = 13 M-L.W. 598 = 

A.I.R. 1921 Mad. 318. = 41 M.L.J. 92. 

—S. 63—Scope. . . * 

The application of the Regulation X of 1831 is no 

limited to only legistered minor owners of property, 
by S. 63 of Madras Act (II of 1864). (Ramesam and 

Reilly, JJ.) K. Krishna Rf.ddi v. T. Rama- 
KRIshnayya Chetty. 85 IX- 873=48 Mad- 288 = 

20 M-L.W- 791 = 1925 M.W.N. 49 = 
A.I.R. 1925 Mad- 253 = 47 M.L.J. 667. 
MADRAS RIYERS CONSERVANCY ACT, (6 of 
1884.) 

—S. 16—Cause of action. . , . 

Where Government was in possession of the 

Kristna river under the provisions of Act 6 of 1884, 
the Government would not be liable for mesne pi onts 
in respect of lankas formed in the river, unless the 
owner of the lankas claimed permission to cultPatc 
the same and permission was refused. Mere demand 
alone would not give rise to a cause of action for 
mesne profits : 11 M.L.W. 256, Dist. ( Phillips and 
Odgers, JJ.) Secretary of State v. Satya- 

NARAYANA VARAPRASADA RAO. . 11 ? „ j 

A.I.R. 1929 Mad- 520. 


MADRAS SALT ACT (4 of 1889). 

—S. 11—'Transfer.’ „ . 

The policy of the Salt Act is to give the Commis¬ 
sioner control as to the person who is to acquire an 
interest. • The word 'transfer 1 in S. 11 of the Salt Act 
is not limited to absolute ownership, but applies to 
transfers by way of mortgage also. {Kumar asuamt 

Sastri and Devadoss, JJ)- 

Secy. of State. 66 I. C.1356 — 19221 M- W. N. 156 

31 M L.T. 61 = 16 M. L. W. 295 = 
A I R. 19*22 Mad- 106 = 42 M. L. J. 318. 

(and consequently 

on his transferee) the liability to pa) the du y in 
to get an order for delivery. If the duty is no P, ■ 
it is due from him and recoverable, in the fust ins¬ 
tance, from any money owing to him y 
Commissioner or from any salt belonging o 1 ^ 
may not have been removed. Failing recove^5 , 

either, of those ways, it is recoverable as an arr __ 
land revenue. ( Waller, J .) Secretary of 


MAD. SETT. NOTIFICATION (1910), Cl. 36—Addi¬ 
tional Assessment- 

v . P, A. Madurai Chetty. 103 I. C. 347 = 

39 M. L. T. 17 = 1927 M. W N. 302 = 
A. I. R. 1927 Mad. 1152=53 M. L. J. 148. 
—S- 85—' Duty in force.’ 

Held , that it being laid down in a rule framed under 
S. 85, that the duty payable is that in force at the time 
of removal, the respondent cannot escape from the 
operation of that rule by alleging that, but for certain 
restrictions, he might have removed the salt earlier. 
{Waller, J.) Secretary of State v. P. A. 
Madurai Chetty. 103 I.C. 347=39 M.L.T. 17 = 
1927 M.W.N.*302 = A.I.R. 1927 Mad. 1152 = 

53 M-L-J • 148. 

MADRAS SALE OF MINOR S ESTATES REGULA¬ 
TION (10 of 1831.) 

—S.2—Scope— 

- The section ewers joint Hindu family pro¬ 
perty of minors got by survivorship whether regis¬ 
tered or not—Madras Act II of 1864), S. 63— 


Minor. 

Joint Hindu family property devolving to a minor 
by survivorship is covered by S. 2 of Madras Regula¬ 
tion X of 1831. The regulation applies to all minor 
owners of properties irrespective of their being regis¬ 
tered or not. The application of the regulation is not 
limited to only registered minor owners of property, 
by S. 63 of Madras Act (II of 1864), {Ramesam and 
Reilly, JJ.) K. Krishna Reddy v . V. T. Rama- 
krishnayya Chetty. 85 I.C. 873=48 Mad. 288= 

20 M-L.W. 791 = 1925 M.W.N. 49 = 
A.I.R. 1925 Mad. 253 = 47 M.L.J. 667. 
MADRAS SETTLEMENT NOTIFICATION (1910.) 
—Cl- 36—Additional Assessment- 

Where the Notification containing the conditions of 
settlement provided : “ The resettlement will remain 

in force for the usual period of thirty years and the 
rates of assessment now sanctioned will remain un¬ 
changed for that period. Government reserve to 
themselves the right to revise on the expiry of the said 
thirty years the assessment on land in such manner as 
may then seem just and proper . . . The thirty years’ 
limit does not apply to lands the irrigation of which 
may be improved by Government subsequent to the 
resettlement nor to lands which may be converted 
from " dry ” to " wet ” or •' manavari Modifications 
may also be made in the case of lands in the water- 

spread of tanks. 

Held: that so long as lands registered as dry were 
cultivated with dry crops it would obviously be unfair 
and opposed to the whole scheme of the settlement 
that their assessments should be enhanced, but there 
would be nothing harsh or unreasonable in providing 
that if during the period of the settlement .the pattadar 
should raise valuable wet crops on lands registered as 
dry that is, as bearing the much less valuable dry 
crops he should be called upon to pay at the higher 
rates that the reservation as to lands which might be 
converted from dry to wet or manavari was inserted 
for the purpose of meeting such a case, and that con¬ 
version meant conversion by the pattadar and on y 
reserved a power to increase the assessment where 
there had been a conversion. 

11 eld‘ further, that the fact that wet crops may have 
been raised on these lands prior to the settlement was 
not the governing consideration and that the Govern¬ 
ment had the power to increase such assessment even 
after their method of imposing statutory water-cess 
under the supposed reservation under the notification 
had been found to be illegal. (StV John Wallis.) 
c rrRFT ARY of State v. Ramanuja Chariar. 

S 111 IX. 197***51 Mad. 611 = 55 LA. 331 = 
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MAD. STATE PRISONERS REGULATION (1819) 
—Application of. 

28 M.L.W. 384 = 48 C.L.J- 500 = 33 C.W-N. 61 = 
1928 M-W.N- 822 = A.I.R. 1928 P.C. 221 = 

55 M.L.J. 281. 

MADRAS STATE PRISONERS REGULATION 
(2 of 1819.) 

—Application of. 

Because judicial proceedings are started the regu¬ 
lation does not become inapplicable. Statement in 
the warrant that the necessary reasons exist in the 
opinion of the Governor-in-Council is sufficient and 
conclusive (see S. 2, cl. 3) and it is not open to the 
High Court to consider the correctness of the state¬ 
ment, (Ramesatn and Wallace, JJ.) Ktakandan 
Kunhokker u. Emperor. 75 I.C. 187 = 

18 M.L.W. 517 = 33 M.L.T. 17 = 1923 MWN. 741 = 
25 Cr. L.J. 123 = A.I.R-1924 Mad. 372 = 

45 M.L.J. 473. 

MADRAS SURYEY AND BOUNDARIES ACT (4 
of 1897.) 

—S. 4—Jurisdiction. 

Where the effect of an order ot the survey officer 
right or wrong was a register as a government service 
Inam land which had hitherto been enjoyed as 
Jeroyati land, Held, that the Act 4 of 1897 does not 
authorise the survey officer to do anything of that 
sort and therefore his decision was an erroneous 
decision being given upon a matter which he had no 
jurisdiction to deal with. (Spencer, J.) Ganapathi 
Raju v. Ramamurthy. 97 I.C- 842 = 

1927 M-W.N. 187 = 24 M-L W. 334 = 

A.I:R. 1926 Mad. 1C45. 


MAD- TALUK BOARD ELECTION RULES, R—l 

each°o P ther in the case, they cannot be said to have 
been parties to anv dispute. (Oldfield and Ratne- 
sam. If ) SUBRAMANIA MUDALI V. MEENAKSHI 

Ammal. 79 I.C. 481=16 M-L-W. 149 — 

31 M.L.T. 145-A.I R. 1922 Mad. 392 = 

43 M.L.J. 194. 

—S. 13—Powers of Survey officer. 

The Act of 1897 gives no power to the Board of 
Revenue to fix the limits ot the Unions. The- Survey^ 
Officer has no power to alter the effect of the noti¬ 
fications of 1896 declaring the limits of the Union. 
(Reillv L) President. Union Board v . NaHa¬ 
vana.' H3 I.C. 276 = 28 M.L.W. 657 = 

1 M. Cr. C. 345 = 30 Cr L J. 116 = 12 AICr.R. 83 = 
•A I.R. 1928 Mad. 1261=55 M.L.J. 718. 

—S. 13—Survey officer's decision- 

The Survey Officer’s finding is conclusive between 
the parties, unless the party aggrieved brings a suit to 
displace it within 12 months. (Coutts-T rotter and 
Ramesam , JJ.) Kuppuswami Iyer v. Venkata- 
swami. 70 I. C. 672 = 16 M- L. W. 99 = 

31 M. L. T. 32 = A- 1. R. 1923 Mad. 29. 

—S. 2C—Tenant. 

The grantee of a rent free inam in a zaniindan is 
not a tenant within the meaning of ;S. 20, CL (3). 
(Ayling, Ojfg.C.J .,Kuntaraswami Sastri and Odgers, 
/J.)Rajah of Venkatagiri v.Subbiah. 70 I.C. 564= 
45 Mad. 1 = 30 M.L.T. 52 = 14 M.L.W. 589 = 
1921 M. W. N. 783 = A. I. R. 1922 Mad. 137 = 

41 M. L. J. 530 (F.B). 


—S. 12—-Scope- 

S. 12 (c) only means that there can be no further 
dispute about the boundary that has to go into the 
survey. But it will be going too far to say that that 
boundary is to be binding for all purposes so that it 
cannot be questioned by either of the parties in a 
Court of law. Wallis, C, J., and Sadasiva Aiyar, 
J.) Venkatrayudu v. Ramamurti. 

61 I.C. 986 = 44 Mad. 343=1921 M-W.N. 117 = 
13 M.L.W. 451 = A-I.R. 1921 Mad. 63 = 

40 M.L.J. 149. 


*—S. 13—'Applicability. 

S. 13 applies only when there is a dispute as 1 
any boundary and it is settled by a competent office 
(Phillips , ./.) Municipal Council, Cochin i 
Bavu Devussi. 92 I.C. 18 = 22 M.L.W. 671 = 

A I R. 1926 Mad. 231 
—S- 13—Finality of decision. 

Under S. 13 a decision of a Survey Officer und< 
S. 12 becomes final if no suit is brought within or 
year to establish the rights claimed in respect c 
boundary of the property surveyed ; but the sectio 
requires that the party should be a party to a bout 
dary dispute or some person claiming under him, an 
: hat the right he claims must be in respect of tb 
boundary of the property surveyed. Any such dec 
sion is not binding on a person who is not a party t 
the dispute. (Spencer, J.) Ganpatiratu v. Ram* 
murthi. 97 I.C. 842 = 1927 M-W.N- 187 = 

24 M.L.W. 334 = A.I.R. 1926 Mad. 1041 
“•S. 13—Limitation. 

A party to the dispute or to the appeal or one o 
whom the notice of the appeal has been served m 
revenue case, must bring his suit within one ye; 
from the order of the survey authorities and not froi 

the doing of an official act such as the actual dema 
cation of the land. 


A dispute involves something, in which two pei 
participate and where there is nothing to show 
(he plaintiff and defendant were ever arrayed 


—(8 of 1923). 

—* S- 13—Conclusiveness. 

- Criminal trial—Survey Officer making order 

determining boundaries of suit land—Criminal 
Court can go behind such order to determine ques¬ 
tion of ownership to suit land, if not already de¬ 
cided by civil suit . 

Where no civil suit has been filed to determine the 
question of the ownership of the land against the 
order of a Survey Officer under S. 13, or where such 
suit being brought its result is not known, a criminal 
court is not debarred from going into the question as 
to the ownership of the land in respect of which 
prosecution is launched before the expiry of three 
years from the date of the Survey Officer’s order. 
(Devadoss, J.) Palimuthu v. President, Union 
Hoard. H2 I. C. 589 = 28 M. L W. 653 = 

29 Cr. L. J. 1085 = 1 M. Cr- C. 325 = 
52 Mad. 609= A. I. R. 1928 Mad.1278 = 

56 M. L- J. 360. 

MADRAS TALUK BOARD ELECTION RULES- 
—R. 1—Scope. 

Valid nomination paper rejected—Party has 
a right to sue-+Election. 

Where the rules enact that no voter shall be at 
liberty to nominate more candidates than there are 
vacancies, what is sought to be prevented is that no 
voter shall nominate a larger number of candidates 
than there are vacancies and not that a voter shall 
be forbidden from subscribing more than one nomi¬ 
nation paper in favour of the same candidate. There 
was but one vacancy and the voter put forward hut 
one candidate. 

Held\ that R. 33 of the Election Rules did not not take 
away the right of action which the plaintiff had, the 
Local Government having made no order under the 
said rule : A. I. R. 1923 Mad. 475, Foil. (Venkatasubba 
Rao,J,) Kotayvav. Taluk Board, NarasaraopeT- 
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MAD. TOWNS NUISANCES ACT, (1889) S. S— 
Jurisdiction. 

118 I. C. 286 = 30 M.L.W. 345 = 
A. I. R. 1929 Mad. 607=57 M. L. J. 40. 
MADRAS TOWNS NUISANCES ACT (3 of 1889). 

—S- 1 —Jurisdiction 

An oftence under S. 3 (12) oi the Act III of 1889 
falls within Cl. 2, R. 1 of the rules for the guidance of 
Bench Magistrates and the Magistrates have jurisdic¬ 
tion to dispose of the case. (13 Mad. 142 Foil.) 
(Krishnan, J.) RAMAswAmi ChettiAk v, Muthu- 
velu Mudali. 71 I.C- 238=45 Mad. 843 = 

1923 M.W.N- 57 = 16 M.L.W. 562 = 31 M.L T. 420 = 

24 Cr. L.J. 110 = A.I.R. 1923 Mad. 191. 
—S. C—Common gaming house. 

The term ‘ common gaming house' must at least 
imply that the house was one used as a place of public 
resort. A common gaming house is one in which a 
large number of persons are invited habitually to 
congregate for the purpose of gaming and it makes no 
difference that the house was not open to all persons 
who might be desirous of using the same for gaming. 
(VenJtaiasubba Rao , J .) Krishnaswamy Naidu In re 
77 I.C. 303 = 4i Mad. 426 = 19 M.L.W. 219 = 
1924 M.W.N. 237=34 M.L.T. 195 = 
25 Cr. L J. 367 = AI-R. 1924 Mad. 729 = 

46 M.L.J. 309. 

—S. 6—Elements of the offence. 

To constitute an oftence under Ss. 6 and 7 the house 
must be proved to be a common gaming house, and to 
be a common gaming house, a house must be a pub¬ 
lic place of resort where a number of people are in 
the habit of resorting as a place well-known to them 
where they can get what they want in the way of 
gambling : A.I.R. 1924 Mad. 729, Rel. on. (Odgers.J.) 
Kamaswami Iyer v. Emperor. 119 I.C. 165= 

1929 M.W.N. 267 = 2 M. Cr. C. 155 = 
30 Cr. L.J. 1009 = 1929 Cr. C. 80 = 

A I R. 1929 Mad. 603. 


MAD. VILLAGE COURTS ACT(1889)[S. 51—Scope. 

for the locality. [Waller and Madhavan Hair, JJ.) 
Amir tha Nadan v. Muthu Nadan. 121 I.C. 842 = 
52 Mad. 961 = 30 M.L.W. 368 = 1929 M.W.N. 623 = 

A.I.R. 1929 Mad. 805 = 57 M.L.J. 453; 
—S. 7 —Appointment of Village Munsif. 

Person acting as Village Munsiff appointed as Tribune 
Officer—Appointment is good. (Dcvadoss, J.) Sakar- 
aiyappa v. Samusukani. 110 I.C; 389= 

A.I.R. 1928 Mad. 1192* 
—S. 13—Cognizance of Suits. • 

- Suit for damages. 

Suits for damages for breach of contract are not 
included in suits triable by village Courts. They are 
different from "claims for money due on contract.” 
(i Curgenven , J.) Arumugha Nadar v . Vyyapuiu 
lhetti. A.I R. 1930 Mad. 795. 

- Suit for subscriptions. 

Where lor a long time the defendant and his 
ancestors have been paying the subscription and on 
the strength of the subscription expenses were incur¬ 
red in celebrating a festival in a temple, there is an 
implied contract to pay the amount from time to time 
and suit to enforce the same will lie to the Village 
Panchayat Court. But the direction in such suit that 
the future payments should be paid regularly is illegal. 
A.I.R. 1923 Mad. 330 Dist. (Devcuioss, J .) Rasa- 
lingam Asaki v. Nallayan Asari. 118 I.C. 511 = 

A.I.R. 1929 Mad- 295. 

-‘ Personal property.' 

A suit for the value oi damaged crops lies in a 
village Court. Personal property is not defined in the 
Act and presumably, it means moveable property 
which includes growing crops according to the Trans¬ 
fer of I’roperty Act, (Jackson, J,) Sundaka Naickek 
v. Potti Naickek. 98 I.C. 552=50 Mad. 494= 

24 M.L.W. 611“ 
1926 M.W-N- 953 = A I R- 1927 Mad. 192 = 

51 M LJ. 561. 
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—S. 7.—Common gaining houBe- 

11 Common gRDiing house me3.ns a. place of public 
resort where a number of persons are invited to con¬ 
gregate for the purpose ol gaming: A.I.R. 1924 
Mad. 729, Rel. on.; 15 Hals. 584, Foil .(Curgenven, J.) 
Kandasami Cjietti v. Emperor, 122 I-C* 7 88 = 
1630 Cr. C. 17 = 31 Cr. L.J. 459 = 30 M.L.W . 721 = 

1929 M.W.N. 793 = 3 M. Cr- C. 27 = 

A.I.R. 1930 Mad. 128. 

MADRAS VILLAGE COURTS ACT (I of 1882 as 
amended by 2 of 1920) 

—•Procedure- 

The C.P. Code does not apply to proceedings beiore 
village Courts and we cannot expect litigants in such 
Courts to adopt the procedure which it lays down. 
(Curaenven, I.) Arumugha Nadar v. Vyyapuki 

Chett A.I.R. 1930 Mad. 795. 


—S. £—-Judge. 

Village Court executing decree by distraint is C ourt 
and the Village Munsif if he himself distrained, is 
Judge so as to attract provisions of S. 197, Cr. 
P. Code. (Jackson, J .) Subha Naidu v. Emperor. 

115 I.C, 53 = 1929 M.W.N. 67 = 29 M.L.W. 579 = 

2 M. Cr. C. 59 = 30 Cr. L.J. 402 = 
12 A.I. Cr. R. 370 = A.I.R. 1929 Mad. 256 = 

56 M.L.J. bOO. 


—S. E—Scope— . 

The second proriso of the definition of District 

Munsif” contained in S. 5 is evidently intended to 
deal with cases where the decree-holder wishes to 
execute the village Court's decree as a small cause 
decree in a locality where the District Munsif does not 
possess small cause powers and has therefore tu 
present it iu a Court which is the Small Cause Court 


— S. 13—Scope. 

Where neither the plaintiff nor the defendant on 
record is a minor, bar under S. 13 does not apply. 
(Anantakrishna Ayyar, J .) Muthu Velu v . 
Govindaswami. H i I.C. 304 = A.I.R. 1929iMad. 781. 
—S. 21—Transfer of suits- 

Where under S. 21 the District Munsif orders an 
interim slay of the trial of a suit in Village Munsif’s 
Court, but the latter Court decides the case betore 
the District Munsfl’s order is communicated to it, 
there remains no suit which can be transferred for 
trial and so the District Munsif has no jurisdiction to 
set aside the Village Munsif’s order. (Cornish, J.) 
Josyula Venkateswaralu v. Hast uRi Seshagiki 
Hao. A.I.R. 1930 Mad. 708. 

—S.48—Transfer. f ’} ‘ 

A District Mtmsif receiving by transfer a decree of 

Village Munsif’s Court cannot transfer it to another 
District Munsif. The general powers of transfer under 
the Civil Procedure Code cannot apply except in so 
far as were made applicable by the Madras Act itself: 
A.I.R. 1923 Mad. 651, Foil. ( Madhavan Hair and 
Curaenven , l f ■) Nainda Pujari v. Narna Shetty. 

39 M.L.T. 606 = A.I R. 1927 Mad. 1186. 

—S. 51—Scope. 

Section 51 clearly permits, iu conformity with its 
tenor, attachment under S. 68 of immovable property 
in execution of a village Court decree, and an appli¬ 
cation for execution based on that section must be on 
the Original Side because it asks for reliefs which can 
only be given on the Original Side. S. 66, therefore 
must be read as empowering a District Munsif to 
execute a village Court decree as if it were an Original 
Side decree passed by himself. (Waller and 

r 
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MAD. VILLAGE COURTS ACT, (1889), S. 32 —At- 

tachment. 

Hadhavan Nair, JJ.) Amiktha Nadan v. Muthu 
Nadan. 121 I.C. 842 = 52 Mad. 961 = 

30 M.L.W. 368 = 1929 M.W.N. 623 = 
A-I.R. 1929 Mad. 805 = 57 M.L.J. 453- 
—-S* 52—Attachment. 

A village Court cannot attach crops which arc not 
moveables within the meaning of S. 52 by virtue of 
Madras General Clauses Act. (Jackson, J.) Nalla- 
MADAN CHETTIAR V. EMPEROR. 

1930 M.W.N. 352 = 31 M-L-W. 719 = 

3 M. Cr. G. 143 = A.I.R. 1930 Mad. 509 = 

58 M.L.J. 509* 

—‘S. 53—Security bond. 

Since the C. P. Code does not apply to the village 
Courts at all, a security bond taken by a village 
Court under S. 53 of the Madras Village Courts Act 
cannot be treated as a bond,; under that Code, and 
hence it cannot fall within Art. 6 of Sch. 2 to the 
Court-fees Act: A.I.R 1923 Mad. 651, Foil. Such a 
bond falls under Art. 46 of Sch. 1-A of Madras Stamp 
Act. (Ktishnan, Ramesam and Beasley, JJ- ) 
Cheedella Chenchayya v.Onnureddi Pichireddi. 

100 I.C. 545=25 M.L.W. 246 = 
38M.L.T. 125 = 1927 M.W.N. 281 = 
A.I.R. 1927 Mad. 377 = 52 M.L.J. 153.(F.B.) 

—S. 66—Re-transfer of decrees. 

A District Munsif, receiving by transfer a decree of 
a village Court under Section 66 of the Madras Act I 
of 1889 or;withdrawing execution of a decree to his 
own file under Section 67 has no jurisdiction to 
transfer it for execution to another District Munsif’s 
Court under Section 39, Civil Procedure Code. The 
Act is intended to supply a complete Code of proce¬ 
dure for village Courts ; and there is therefore no 
reason for importing into that procedure the provi-| 
sions of another statute, the Civil Procedure Code, 
the less so as the reference to transmission is in 
Section 66 against such importation, (Oldfield and 
Devadoss, JJ.) Sankaran Nair v. Atchuthan. 

73 I.C. 793 = 46 Mad. 734 = 18 M.L.W. 19 = 
32 M.L.T. 403 = 1923 M W.N, 353 = 
A.I.R. 1923 Mad. 651 = 44 M.L.J. 643. 
—S. 73—Discretion. 

A District Mumif has the widest discretion under 
S. 73 and even, if facts are established bringing the 
case within one of three categories which may war¬ 
rant revision as set forth in the section, he may still 
exercise liis discretion whether he will interfere. 
(Jackson, J) Sundara Naicker v. Pom 
Naicker. 98 I.C. 552 = 

50 Mad. 494 = 24 M.L.W. 611 = 1926 M.W.N. 953 = 

A.I.R. 1927 Mad. 192 = 51 M.L.J. 561. 

« j * 

•““S. 73—Error of law- 

According to S. 73, as amended, the Court is not 
bound to interfere even if there is an error of law 
unless the decree is unjust, or in other words, if 
substantial justice has been done. Error of law 
Should not be a ground for interference by the 
District Munsif. {KuniaraswamiSastri and Wallace , 
JJ.) Ramachandka Raju v. Mariyamma. 

Ill I.C. 304 = A.I.R. 1928 Mad. 980. 

—S. 73—Late stage- * 1|MH| 

The action of the District Munsif in declining to 
interfere with the order of the Panchayat on the 
ground that the petitioner could have made the 
application at an earlier stage as he had been aware 
of the ill-feeling existing between him and some of 
the Panchayatdars even during trial, is not warranted 
by the provisions of S. 73. ( Devadoss , J.) Vasudeva 
Shanabhac v. Damodara Shanabhag. 

110 I.C. 113 Mad. 


MAD. YILLAGE POLICE REGULATION (1816) 

s. 10—-Imprisonment- 
—S. 73—Subordinate Court. 

High Court can under S. 115, C. P. Code, revise 
the order of the District Munsif under S. 73 of the 
Village Courts Act, as the District Munsif acts as a 
Court subordinate to the High Court: 21 Mad. 363 
and 24 Mad. 335, Ref. (Raniesatn, J.) j, Rama Rao 
v. Nallari Pitchayya. 104 I.C. 415 = 

1927 M.W.N. 420 = 39 M.L-T. 25 = 
A I.R. 1927 Mad. 786 = 53 M.L.J. 131. 

—S. 73—Unjust decision. 

The omission of the words “or contrary to law” in 
sub-S. 3, S. 73 by the Amending Act of 1920 shows 
that a decree may be just though contrary to law and 
a decision though contrary to law need not be unjust. 
(Ramesam, J.) K. Rama Rao v. N. Pitchayya. 

104 I.C. 415 = 1927 M.W.N. 420 = 
39 M.L.T. 25 = A.I.R. 1927 Mad. 786 = 

53 M.L.J. 131. 

—S- 76—Revision- 

The High Court cannot interfere with the order of 
a Panchayat Court under Ss. 435 and 439 of the 
Cr. P. Code. But under S. 107 of the Government 
of India Act the High Court has powers of supervision 
over all the criminal and civil Courts in the Presi¬ 
dency, and when a grave error of a Panchayat Court 
which is not governed by the provisions of the 
Cr.P.Code appears on the face of the record the 
powers given by S. 107 of the Government of India 
Act could be invoked to correct such error. 

Where the judgment of a Panchayat Court con¬ 
victing a person under S, 426 of the Penal Code, does 
not mention the value of « the amount of loss or 
damage alleged to have been caused, the High Court 
will set aside -the judgment in the exercise of its 
powers of superintendence under S. 107 of the 
Government of India Act. (Devadoss, J.) Munigadu 
v. Emperor. 88 I.C. 521 = 1925 M.W.N. 600= 
26 Cr. L. J-1161 = A.I.R. 1925 Mad. 1144. 

MADRAS YILLAGE POLICE REGULATION- 
(Mad. Reg. 11 of 1816 ) 

—Procedure- 

It is entirely contrary to the spirit of the regulation 
that a court acting in accordance with it should be 
required to adopt the ordinary rules relating to 
conduct of criminal cases, so long as it observes the 
fundamental dictates of justice, equity and good 
conscience. (Curgenvett, J.) Suppan CheTTi v. 
King-Emperor. 105 I.C. 801=26 M-LW- 555= 

39 M.L.T. 450 = 1927 M.W.N. 786 = 
28 Cr. L.J. 977 = 9 A.I. Cr. R. 140= 
A.I.R. 1927 Mad. 1022 = 53 M.L-J. 526- 

—S. 10—Confinement. | 

The Village Magistrate has power only to enforce 
the sentence of confinement in the 'Villr.ge choultry 
and nowhere else. (Abdtir Rahim, J.) Ponnuswami 
Pillai, In re. 60 I.C. 64 = 44 Mad. 113= 

22 Cr.L.J. 208 = A.I.R. 1921 Mad. 410. 
—S. 10 — Imprisonment. 

A Milage Magistrate can sentence a person for 
certain offences to confinement in the village choultry 
for a period not exceeding 12 hours, but such a 
sentence of imprisonment must be either in the 
choultry or nowhere at all. Therefore a sentence of 
imprisonment in village common is illegal : A.I.R- 
1921 Mad. 410, Foil. (Curgenven, J.) Suppan 
Chetti v. King-Emperor. 105 I-C. 801= 

26 M.L.W. 555 = 39 M.L.T. 450= 
1927 M.W.N. 786 = 28 Cr.L.J. 977= 
9 A.I. Cr. R. 140=A.I.R. 1927 Mad. 1022= 

63 M.L-J* 63& 















138 


Mf CIVIL, CRIMINAL AND REVENUE 


MAHANT. 

See Hindu Law —Religious Endowment. 

MAHOMEDAN LAW* 

Acknowledgment, doctrine of—See MAH. 

LAW-LEGITIMACY. 

Administration. 

Advancement— See TRUSTS ACT, Ss, SI &'82. 
Applicability. 

Bequest— See MAH. LAW-WILL. 

Conjugal Bights—See MAH. LAW'—MAR¬ 
RIAGE. 

Conversion- 

Co-owner—See MAH. LAW—PRE-EMPTION. 

Co-heirs. 

Custom. 

Divorce. 

Dower. 

Endowment— See MAH. LAW—'WAKF. 

Family arrangement. 

Gift. 

Guardianship. 

Heir—See MAH. LAW—SUCCESSION. 

Husband and Wife—See MAH. LAW—MAR¬ 
RIAGE. 

Iddat— See MAH. LAW—DIVORCE. 
Illegitimacy—See MAH. LAW—LEGITIMACY. 
Increase, doctrine of—See MAH. LAW- 
SUCCESSION. 

Inheritance—See MAH. LAW—SUCCESSION. 
Joint Family. 

Legitimacy. 

Maintenance. 

Marriage. 

Mosque—See MAH. LAW—WAKF. 

Mutwali—See MAH. LAW—WAKF. 

Partition. 

Pre-emption- 

Religious Endowment—See MAH. LAW- 
WAKE. 

Religious office—See MAH. LAW—WAKF. 
Restitution of Conjugal Rights—See MAH. 
LAW—MARRIAGE. 

Return, Doctrine of—See MAH. LA W—SUC¬ 
CESSION. 

Succession. 

Texts. 

Wakf. 

Will* 

—Administration. 

A suit by the widow of a deceased Mahomedan, 
asking that the extent of property of deceased may be 
ascertained, that his outstandings may be realized, that 
his estate may be administered, that her, mehar may be 
paid and that the residue divisible among his heirs 
may be divided according to their shares under the 
law, is an administration suit and is not a suit for mere 
partition : 39 Bom. 545 ; A. I. R. 1921 Bom. 424 ; and 
28 I.C* 895, Rel. on : 28 Mad. 216, Dist. ( Venkata- 
subba Rao,J .) Mt, Amik Bi v. Abdul Rahim Saiiib. 

110 I.C. 276 = 28 M* L. W. 583 = 
A. I. R. 1928 Mad. 760 = 55 M. L. J. 266. 
——~-Right to sue, 

Where a Mahomedan dies, one of the h»irs is 
entitled to bring a suit for accounts and administration 
and is not bound to sue for partition even although he 
knows exactly what the estate consists of. (Macleod, 
C. J., ami Heaton , J .) Essafally Alibhai v. 
Abdeali Gulam Hussain. 59 I. C. 396= 

45 Bom. 75 = A. I. R. 1921 Bom. 424. 
—Applicability. 

■■ ■ ‘ Onus. 

Where a party alleges that the members of its 
family are governed by custom and not by Mahomedan 
law, but both the parties reside in Lahore, their source i 


MAH 0 M CD A N LAW—Conversion. 

I of income being service at a shrine and .they do not 
follow agricultural pursuits, the burden is on such 
party to prove that they are governed by agricultural 
custom and not by Mahomedan law, even though the 
parties belong to a dominant agricultural tribe: 
A. I. R, 1927 Lah, 642, Ref. (fTek Chand and Agha 
Haidar, JJ.) Muharram Ali v. Barkat Ali, 

A. I. R. IS30 Lah. 695. 
Law applicable in trial of suits shall be law of 
defendant: A.I.R. 1925 All. 720, Foil.; 4 All. 205 Rel. 
on, (Ananta Krishna Ayyar , J ) Mandy Mathar 
Sahib v. Bijan Bi. 121 I.C. 846 = 

A.I.R. 1930 Mad- 234. 

- Power to will. 

Where power to will is established under customary 
law, the Court has no power to assume that the 
principles of Mahomedan law applied to wills, merely 
1 because the parties are Mussalmans by religion. 
(Addison and B hide, JJ.) Kamir v. Haidar. 

Ill I.C. 377=29 P L.R. 618 = 
A.I.R. 1928 Lah. 940. 

-- Cut chi Memons, 

There is a presumption that Muslims are governed 
by Muhammadan Law, and if a person alleges that 
Cutchi Memons are governed by Hindu Law by 
custom, the burden of proving the custom lies on him 
and the onus will be discharged by proof of actual 
instances in which the alleged custom has been 
followed. { Tyabji, AJ.C.) Tulshidas Kesheodas 
v. Fakir Mahomed. 93 I.C. 321 = 19 SL.R* 376 = 

A.I.R 1926 Sind 161. 

—- Marwari Shilawaiha community. 

Among the Marwari Shilawatha community no 
custom exists overriding the rules of Mahomedan 
Law and excluding females from inheritance. 

( Kennedy , J. C., and Raymond, AJ.C.) Usman v. 
Asat. 78 I.C. 23 = 18 S.L.R. 149 = 

A.I.R. 1925 Sind 207* 

- —Pathans of Kutel. 

Pathans of the village Kutel in the District of 
Karnal are governed by Mahomedan Law in matters 
of inheritance. (Zafar Ali,J.) Khan Mohammed 
Khan v* Mussamat Nur Jahan Begum. 

82 I.C. 609 = 6 L.L.J. 340 = 

A.I.R. 1924 Lah: 731. 

- Questions as to Mosque . 

It is a matter of justice and right and also a matter 
of justice, equity, and conscience to apply Muham¬ 
madan Law to questions raised in a Muhammadan 
community relating to a Muhammadan mosque and 
tomb. (Marten,J) Advocate-General, Bombay 
v. Yusuf Ali Ebrahim. 84 I.C. 759 = 

24 Bom. L.R. 1060 = A.I.R. 1921 Bom. 338. 
—Conversion. 

- —Kutchi Khatis—Custom of having retained 

Hindu Law by Cutchi Khatis was found not esta~ 
blished . 

The Kutchi Khatis being & Mahomedan community, 
the presumption is that after conversion they were 
governed by Mahomedan Law with regard to inheri¬ 
tance and succession. The custom of having retained 
the Hindu Law in this respect was found not esta¬ 
blished : A.I.R. 1917 P.C. 181, Ref. (Aston, AJ.C.) 
Niamat v. Abdul Rahman. A.I.R. 1930 Sind 193. 

Hindu family converted to Islam retains Hindu 
customs relating to marriage and inheritance. 
(Wazir Hasan and Pullan, JJ*) Binaik Dat v. 
Mohamad Ghafur Khan. 103 I.C* 496 = 

4 O.W.N 770 = A.I.R. 1927 Oudh 442. 

- —Apostaey—*Non-essentials** Deviation from, 

will not constitute. 

Where the fundamental principles of Mahomedan 






















J39 


DECENNIAL DIGEST, 1921—1930. 



MAHOMEDAN LAW—Coheirs. 

Law are accepted and there is a deviation in non- 
fundamental particulars only, such deviation will not 
amount to apostacy. Ahmadiyans are not apostates. 
{Oldfield and Krishnan, JJ.) Narentakath Avul- 
lah v. Pakakkal Mammu. 71 I.C. 65 = 

45 Mad. 987 = 16 M-L-W. 626 = 1522 M.W.N 662 = 
24 Cr. L.J. 17 = AI.R. 1923 Mad- 171. 

43 M.L.J. 6G3. 

—Co-heirs. vi • i 

• - Adverse Possession. 

Where the possession of a person is the possession 
of a co-owner, he cannot put an end to that possession 
by secret intention and gain an adverse title as against 
the other co-owners. Nothing short of ouster can 
bring about that result. Further co-heirs in Mahome- 
dan Law are in the position of tenants-in-common and 
entry and possession of one of such co-heirs must be 
deemed to be on behalf of all co-heirs. A Mahomedan 
co-heir claiming adverse title on ground of adverse 
possession must prove ouster of the party claiming 
possession. The ouster must be to the knowledge of the 
persons who would be aflected thereby: A. I. R. 
1929 Lab. ’195; A. I. R. 1929 Lali. 464 ; A. I. R. 
1929 Lah. 549; A.I.R. 1924 All.,384 ; A.I.R. 1922 Bom. 
150 and A. I. R. 1927 Lah. 886 Reh on. (Addison, J .) 
Ghulam Muhammad v. Mr. Becam. 122 LC-105 = 

31 P.L.R. 113 = A-I.R. 1830 Lah. 251. 

If one of many co-owners be in possession of an 
estate, then he must be deemed to be in possession on 
behalf of the other co-owners and cannot claim that 
he has extinguished the right of the other co-owners 
by the mere fact of his possession unless he can show 
that his possession became adverse to the others and 
remained so for more than 12 years to their know¬ 
ledge ; in other words, unless he can show that he 
did some overt act which amounted to a notice to his 
co-owners that he was holding the property adversely 
to them. (Jailal and Agha Haidar, JJ .J Mt. Uma¬ 
tilla Bibi v. Abdul Karim. 119 I.C. 335 = 

A LR 1930 Lah- 78- 

A joint owner is legally entitled to retain possession 
o; joint property. Even if he is in exclusive possession 
of such joint preperty his possession is ordinarily to 
be referred to his legal title. The other co-owners, are 
accordingly in constructive possession of the property. 
If, therefore, the co-owner in actual possession dis¬ 
possesses any one of the other co-owners, the suit that 
is brought for recovery of possession is not a suit for 
a distributive share of the property of an intestate but 
is a suit to recover possession of the defined though 
undivided, share of the co-owner in .the possession of 
the other co-owners. Such a suit is not covered by 
Art. 123 at all and must fall under Art. 144, limita¬ 
tion running from the date when the defendants’ 
possession became adverse. A.I.R. 1928 All. 467, (F.B.) j 
Foil. .A.I.R. 1921 Bom. 56 Ref. A.I.R. 1924 Rang. 155. 
Dist. (Mya Bn and Baguley, JJ .) Ma Bi v. Ha 

Khtoon. 121 I.C. 785 = 7 Rang. 744 = 

A.I.R. 1930Rang. 72. 

* - *—'Alienation by one—Adjustment of equities in 

favour of the Purchaser. 

Where an alienation is made of property by- one of 
several co-sharers, it is open to a court while setting 
aside the alienation to so adjust the equities as to 
enable the vendee to retain the portion sold to him. 
(Curgcnven, J.) Pakkiki Mahomed Rowther 
v. Bava Moideen. 58 I.C. 790 = 

1926 M.W.N. 519 = A.I.R. 192? Mad. 82. 
— — Pos i Hon . 

On the death of a Muhammadan his heirs became 
co-owners in his estate according to respective shares. 

(Jailal and Agha Haidar, JJ*) Mt. Umatulhabjbi 

1 * ■ * - ' , - i 


MAHOMEDAN LAW~*Coheirs. 

v. Abdul Karim. 119 I C. 335 = A I-R< 1930 Lah. 78. 

When a Mahomedan owner dies leaving several 
heirs, they all become co-owners and tenants-in- 
common. (Mya Bu and Baguley, JJ.) Ma Bi o. 
Ma Khtoon, 121 I.C. 785=7 Rang, 744 = 

A.I.R. 1530 Rang 72. 

- Payment to one does not operate as a valid 

discharge , 

Upon the death of a Mahomedan usufructuary 
mortgagee, his estate devolves upon a number of heirs 
and each of such heirs has a distinct and defined 
interest in the mortgaged property; and payment to 
one of the heirs without the concurrence of the rest, 
cannot operate as a valid discharge of the mortgage 
debt : Dechanus v. Harwood, 10 Bing. Reports 526 ; 
25 All. 155 ; 27 Bom. 292 and 32 All. 164, Rel. on 
(Sen and Niantutullah, JJ .) Ram Autar Kurmi v. 
Ghulam Dastgir. 115 I.C. 646 = 51 All- 589 = 

1529 A L.J. 355 = A I R- 1929 All. 250. 

- Limitation Act, S. 7 —Right to set aside 

alienation. 

The rights of Mahomedan cc-heirs to set aside alie¬ 
nation made by father are independent of each other. 
The fact therefore that the eldest brother of the 
minor plaintiff can no longer sue does not affect the 
right of the plaintiff to sue ; A.I.R. 1926 P.C- 16, Rel. 
on: A.I.R. 1921 Bom. 289 and 38 Mad. 118 (F.B.), 
Dist. (Addison, J.) Ghulam Rasul v. Hussain 
Beg. 122 LC- 92 = A.I-R. 1529 Lah. 582. 

•- Heirs in possession —• Rights. 

The heirs of a deceased Mahomedan actually in 
possession of his property can create a valid mortgage 
of the property which would bind all the heirs, it the 
money is borrowed for purposes necessary or bene¬ 
ficial to the estate. (Chari, J.) V. M. R. V. Chettyak 
Firm v. Asha Bibi. 118 LC- 407 = 

A.I.R. 1929 Rang- 107. 
--— Co-heirs—Adverse possession. 

When a Mahomedan owner dies leaving several 
heirs they all become co-owners and tenants-in-com* 
men. A joint ow-ner is legally entitled to retain 
possession of joint property. Even if he is in exclu¬ 
sive possession of such joint property, his possession 
is ordinarily to be referred to his legal title. The 
presumption therefore is that his possession is lawful 
and therefore on behalf of all the co-owners. The 
other co-owners are accordingly in constructive 
possession of the property. As distinct shares have 
devolved on them, they all are presumed to have 
taken tlieir legal shares although possession still 
remains joint. If therefore the co-owner in actual 
possession dispossesses any one of the other 
co-owners, the suit that is brought for recovery of 
possession is not a suit for a distributive share of the 
property of an intestate, but is a suit to recover 
possession of the defined, though undivided, share 
of the co-owner in the possession of the other co¬ 
owners. Such a suit is not covered by Art 123 at all, 
and must (all under the general Art. 144, limitation 
running from the date when the defendant s possession 
became adverse. A. I. R. 1916, P. C. 145, Expl., 
A.I.R. 1926 All. 748, Reversed. Other cases Consi¬ 
dered. (Sulaitnan, Ay. C. J., Mukerji and Boys,JJ •) 
Rustam Khan v. Mt. Janki. Ill LC. 809 = 

51 All. 101 = 26 A. L.J. 1041 = 
A I R. 1928 All- 467 (F.B ) 

- —Father cannot obtain adverse possession of 

sons' property because of their joint living. 

When the father is the natural guardian of Ms 
sons and maintains them out of the common fund, anti 
all dine together in the same house there will, in 
those circumstances, normally be no question of 
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MAHOMEDAN LAW—Co-heirs* 

rendering accounts and thus the father cannot 
acquire a title by adverse possession, as against his 
sons, ot the property owned by the latter. (Ft mi lav 
J-C.) Mayadad Khan v. Hazarilal. 

J# . . 103 I-C. 435 = A.I.R .1928 Nag. 2 / 5 . 

—Ahenatton by co-sham — Alienee — Rights. 

^ purchaser of an interest of a Mahomedan co- 
sharer should sue for partition other co-sharers or 
their alienees within 12 years of the coming into 
existence of his rights : 29 Mad. 294 and 28 M L T 642 
Foil. (Waiter and Madhavan Nair, jjf AHMAD-' 
KUTTY t>. C. MOlDUTHY. J05 [ (J 414 = 

39 M.L.T. 281=A,I R. 1927 Mad* 952. 

U here two oi the heirs are in possession of more 
than their share and their mortgaging the shares as 
their own is recognized by the other heir, the heirs in 
possession oi excess shares are to be deemed in 
adverse possession. (Campbell, J.) Karam Din v. 
Mkhr Din. 94 LC- 550=8 L.L.J. 129 = 

... . 27P-L R. 232. 

-—A hen at i on —* Presumption . 

Prtma facie a Muhammadan dealing with property, 
owned in common deals only with what he is entitled 
to deal with, viz., his own share. (Odgers, J .) Abdul 
Samad Khan v, Bibijan. 91 I G. 818 = 

1925 M-W.ff. 543 = A.I.R. 1925 Mad 1149 = 

49 M L. J* 675* 

-— Relationship. 

There is no fiduciary relation between the co- 
owners under the Muhammadan Law. (1 Odgers, J .) 
Abdul Samad Kuan Kiiiladar v. Bibijan alias 
Hanifa Khathu. 91 I.C* 618 = 1925 M.W.N* 543 = 

A.I.R. 1925 Mad. 1149 = 49 M.L.J. 675* 

-- Position . 

Heirs of a Mahomedan are co-sharers and unless ex¬ 
press ouster is proved to the knowledge of the other 
party no limitation starts against the other party. 
(Lindsay and Kanhaiya Lai, JJ-\ Mubarak Un- 
nissa v. Muhammad Raza.79 I.C. 174=48 All. 377 = 

22 A.L.J* 307 = 5 L.R.A. Civ- 257 = 

A.I-R. 1924 All. 384. 

- 'Sale by heir for paying ancestral debts affects 

only his share. 

Under Muhammadan law, there is no represen¬ 
tation of the family, as under the Hindu Law, by the 
Karta or the head so as to bind the other members 
of the family by his acts. As soon as succession 
opens under Mahomedan law, each heir gets his 
specified share in the inheritance. The act of one of 
the heirs meddling with the property of the deceased 
is not binding upon the other heirs, and a sale by him 
for discharging the debt due by the ancestor would 
prima facie pass only his share in the property, 
(Wahnstey and Suhrawardy, JJ .) Sukur MahAmed 
v, Asmot Mandal. 79 I.C. 491 = 50 Cal- 978 = 

A.I.R. 1924 Cal. 384. 

Decree against one of the heirs of deceased debtor 
—Other heirs are not bound—Doctrine of represen¬ 
tation in Hindu Law does not apply. (Macleod, C. J. 
and Crump, J ) Lala Miya v. Mannbibi 73 I.C. 246 = 

25 Bom. LR. 408 = 47 Bom 712 = 
A.I.R. 1923 Bom. 411. 

- - Liability for. 

Where funeral expenses are paid out of the estate, 
by the heir in possession, he is not entitled to con¬ 
tribution from other heirs for a proportionate share 
of the expenses. (Baker, J.C.) Rahmat Bi v. Bhuri 
Bi. 73 I.C. 939 = 6 N.L.J. 161 = A.I-R. 1923 Nag. 307. 

- Adverse Possession. 

! ‘he heirs of a deceased Muhammadan take as 
tenants-in-common and the right of one heir to a 
share will not.beconje barred, unless and until the 


M OH ED AN LAW—Divorce-Anti-nuptial agree¬ 

ment 

other heirs set up an adverse right to the knowledge 
of that heir. 34 Mad. 511 and 291. C. 275 Folli 
89 P. R. 1889 Dist. (Broadway, J) Murad Bibi v 
Rahim Bakhsh, 59 I.C. 346 = 20 P.L.R. 1921 = 

^ . A.I.R. 1921 Lah. 197. 

—une heir, being sole surviving male member, tak¬ 
ing charge is presumed to do so as agent for co-heirs 
and on his own behalf. 1 S.L.R. 133 ; 2 S. L, R. 43 
Foil. (Kincaid, J. C. and Raymond, A. J. C.) 
Mt. BHAGHARi v. Mt. Khatamal 80 I.C. 118 = 

16 SLR 25 = A I.R. 1921 Sind 177. 

—Custom. 

The custom giving an exclusive right to Kazis to 
write and register marriage contracts and divorces is 
invalid as opposed to Muhammadan Law. (Fawbctt 
and Madgavkar, JJ.) Kasamkhan v. Kaji Abdulla 

93 I.C* 135 = 50 Bom. 133 = 
28 Bom. L R. 43 = A I.R. 1925 Bom. 153. 
———Exclusion of daughters from tnheritan&e . 

Even among Mahomedans, daughters can be ex¬ 
cluded from inheritance by custom. An entry in a 
Wajib-ul-arz coupled with entries in the Khewat to 
the effect that for four generations at least daughters 
will be excluded from inheritance, is very strong evid¬ 
ence of the custom. A single instance of divergence 
irom the custom observed throughout the period for 
which the family history is known does not abrogate 
the custom. But a custom of inheritance must apper¬ 
tain to a “family and-not to a locality. The word imme- 
pmorial means beyond human memory and a period of 
hundred years is sufficient to make a custom imme¬ 
morial. ( Pullan , A. J ,C .) Majid Husain v. Mt. 
Safdari Begam.81 I.C. 1033 = A.I.R. 1925 Oudh 5sl 
—Divorce—Anti-nuptial agreement. 

■- Breach of condition—Right to divorce—Notice 

not necessary. 

At the time of marriage the husband executed in 
favour of his wife a kabinnamah whereby he delegat¬ 
ed to his wife the power to exercise the right of 
divorce in her own favour under certain conditions. 
One of these conditions was that the husband would 
not by his conduct give his wife or her parents or 
relative pain in mind. Shortly after marriage the 
wife left the husband and went away to parents’ 
house. He instituted criminal proceeding against the 
wife and her parents which proved frivolous. The 
wife then, under the powers given to her by the 
kabinnamah, intimated her intention to exercise her 
power of divorce by a notice, which the husband did 
not receive. 

Held : whether husband received the notice or not 
was immaterial. Breach of the conditions in kabina- 
mali gave absolute right of divorce on the happening 
of the condition mentioned therein and the validity of 
the dissolution of marriage was not in any way affect¬ 
ed by non-service of the notice. (Pearson and 
Chakravarti, JJ.) S RIM ATI Samserannessa v. 
Abdus Samad. 93 I. C. 1018 = 43 C. L. J. 176 = 

A. I. R. 1926 Cal. 1144. 

—Agreement by husband at the time of marriage to 
obey all his wife’s wishes and to serve the wife as a 
servant is not unreasonable—Agreements in oriental 
language should be construed reasonably and in 
intelligent manner. 

An agreement by a husband at the time of 
marriage, which gives a power to the wife to divorce 
herself even if the husband demurs to carry out her 
most unreasonable wishes, and provides that the hus¬ 
band will serve his wife as a servant, is not so un¬ 
reasonable in its nature as would not be countenanced 
by any Court of I*aw f 
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MAHOMEDAN LAW—Divorce—Anti-nuptial 

agreement. 

Where an agreement has been drawn up in an 
oriental language between a husbaud and a wife at 
the time of marriage, the words used in a document 
on such occasions are not to be construed too literally, 
but in a reasonable and intelligent manner. (Moti 
Sagar, J.) Mt. Sahra Jan v. Abdul Raoof. 

3 L- L. J. 519 = A. I. R. 1921 Lah. 194. 

-- Breach of. 

A wife is entitled to divorce her husband under an 
agreement providing for divorce in the event of the 
husband taking another wife or she can obtain a 
decree of Court for divorce on the ground of habitual 
cruelty or failure to perform the marital duties and 
obligation or to fulfil engagements voluntarily entered 
into at the time of marriage. (Robinson, J.) Khali 
lal Rahman v. Marain Bibi, 59 I. C. 804 = 

13 Bur. L. T. 89 = 10 L- B. R. 194. 
—Divorce—By compulsion. 

- Validity. 

According to the Hanafi School a divorce pronoun¬ 
ced under compulsion is valid and such divorce is 
nonetheless valid because it is contained in a written 
document provided such document is addressed to the 
party to be divorced and provided it actually pronoun¬ 
ces the divorce and is not merely an acknowledgment 
of something agreed to under compulsion. 

A compromise signed by the husband and by the 
wife, and registered and addressed by the husband to 
the wife, is not an acknowledgment but a document 
which actually effects the divorce. (Greaves and 
Cuming, JJ .) Jorina Aktar-v. Hafe^uddin Khan. 

90 I. C. 633 = 30 C. W. N- 178 = 
A. I. R. 1926 Cal. 242. 

-- Untrue acknowledgment of divorce is 

ineffective. 

An acknowledgment of a divorce, as distinct from 
the pronouncement of the divorce itself, obtained 
under compulsion is wholly ineffective if it is proved 
that it was in fact untrue. (Sulaiman, J.) Nur 
Bibi v . Ali Ahmad. 88 I. C. 408 = 

6 L. R. A. Civ. 329 = A. I. R. 1925 All. 550. 

-Divorce—Cause of action. 

The opinions expressed in the judgment of the suit 
for restitution of conjugal rights as to the affirmation 
of cruelty or the negation of divorce cannot form a 
cause of action in a suit for dissolution of marriage or 
for declaration of dissolution. {Wazir Hasan, AJ.C.) 
Muhammed Hamidullah Khan v. Mt. Fakhirij- 
ahan Begam. 65 I.c. 452 =8 0. L- J. 650 = 

A. I. R. 1922 Oudh 109. 

—Divorce—Deed of. 

A deed of divorce is not defective merely because 
it is not signed in the presence of the wife. 
8 W. R. 23 Foil. (Sulaiman, J •) Nur Bibi v. Ali 
Ahmad. 88 I.C. 408=6 L. R. A. Ciy. 329 = 

A. I. R. 1925 AU. 550. 

—Divorce—Effect of. If i 

- Divorce or death—Relationship between the 

parties ceases . 

Under the Mahomedan Law death or divorce 
dissolves the tie between husband and wife. On the 
happening of either event the relationship between 
the parties ceases. Much more would it be so in the 
case of a woman who after the death of her first 
husband marries into another family. (Rafique and 
Ptggott, JJ.} Jahangir Khan v. Syed Abdur 
Rahman $ 64 I. C. 943=20 A. L. J. 56 = 

7 'jflf 91f * A. I.R. 1923 All. 128. 

- Wife's right to succession. 

Where a Mahomedan husband in health pronounces 
an irrevocable divorce and dies within the period of 


MAHOMEDAN LAW—Divorce—Ground for 

his wife’s iddut, she has no claim to inherit to her 
husband, (Ktncaid, J « C, and Raymond, A. J. C.) 

Mt. Bhaghari v. Mt. Khatumal. 80 I.C. 118 = 

16 S L R. 25 = A.I.R. 1921 Sind 177. 

—Divorce—Form of. 

Dissolpnon by Talak hasan—Only one declaration 
proved—Parties continuing as husband and wife— 
Children born from wife recognized by husband as 
his—Marriage is not dissolved. (Shadi Lal, C.J. and 
Aha Haider J.) Ghulam Mohuddin v. Khizar 
Husain. 114 I-C. 74 = 

10 Lah. 470 = 30 P L R. 7 = A.I.R. 1929 Lah. 6. 
- Oral divorce. 

According to Mahomedan law, a husband can effect 
a divorce whenever he desires. He may do so by 
words without any talaknama or written document, 
and no particular form of words is prescribed. If the 
words used are express or well understood as implying 
divorce, such as talak, no proof of intention is required. 

If the words used are ambiguous, the intention of 
the user must be proved. It is not necessary that the 
repudiation should be pronounced in the presence of 
the wife, or even addressed to her. (Sir John 
Wallis.) Ma Mi v. Kallander Ammal. 100 I.C. 1 = 

5 Rang- 18 = 54 I. A. 61 = 25 A.L J* 65 = 

38 M.L.T. 41 = 1927 M. W. N. 80 = 25 M L-W. 342 = 

28 P-L.R. 109 = 45 C. L. J.263 = 31 C.WN. 621 = 

8 P-L.T. 280 = 6 Bur. L.J. 40 = 29 Bom. L R. 800 = 

A.I.R. 1927 P.C. 15 = 52 M-L.J. 376. 
- Triple form—•Necessity for. 

Wlien the language of the document clearly 
indicates that the intention is to make an irrevocable 
divorce it is not necessary that the triple form should 
be used. (Sulaiman, J.) Nur bi bi v. Ali Ahmad. 

88 I. C. 408=6 L- R. A. Civ. 329 = 

A. I. R. 1925 All. 550, 

- Oral divorce. 

Where the husband’s object at the time was to 
effectuate a divorce by a written document where be 
had no-intention whatsoever of effecting an oral divorce 
on the spot in the wife's absence and the words he 
used were simply explanatory of that writing and were 
not intended by him in any way to effect the divorce, 

Held, that though he had the intention of divorcing 
his wife.yet had no intention of divorcing her by word 
of mouth at the time and in consequence the words 
which he uttered did not effect the oral divorce. 

33 M. 22, Foil.) (Young and Bagulcy, JJ.) Kalt-n- 

ther Ammal by her Attorney A. S. Meera 
Labbi Maricairv. Ma Mi. 84 I- C- 175= 

2 Rang. 400 = 3 Bur. L. J, 172 = 

8 A.I.R. 1924 Rang. 363. 

- Talak by registered deed—Miscarriage Effect* 

Where a Muhammadan divorced his wife by regis¬ 
tered Talaknama, but pronounced the legal 
and delivered the deed eight days afterwards. Held, 
the divorce took effect from the date of the writing j 
and not from the date of its receipt by the wife, unless 
there were words in the instrument which show a 
different intention. The period of iddat commences, 
therefore from the date of the execution of the deea 
of divorce. (Mookerjee and Panton JJ.) MOH ^ 
Molla v . Baku Bibi. 64 I. C. 7W- 

34 C. L- J.524 = 26 C.VV.N. 261 = A.I.R. 1922 Cal- & 

—Divorce—Ground For. I 

- —Ground of impotency — Virginity. 

If the hymen is intact (not even lacerated), j ■ I 
probabilities, except in the case of females below I 
age of puberty, are very strongly in favour of vir S*’ I 
nity ; and the inference of virginity becomes aln® , I 
certain, if the membrane is normal in position I 
structure and its aperture is of small size * I 
undilatable and if accompanying this condition ot 
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hymen, the other signs of virginity are present, t* *, g, t 
the condition ot the breasts, the vagina and the four- 
chette. (Katthaiya Lai, J.) Ml'. Attapan v. Ibra¬ 
him. 75 I. C. 502 = 21 A. L J. 811 = 

4 L. R. A. Civ. 561 = A. I. R. 1924 All. 116. 
—Divorce—*Iddat. 

A who was married to B applied under S. 488, 
Cr. P. Code, for maintenance. proceeded to 
divorce her before Court. I'he question arose as to 
whether A could be granted maintenance and for 
what period. 

Held : that .4 could obtain maintenance against B 
during the period of Iddat and was entitled to it for 
three months: 5 Alt, 226 and 19 All , 50, Rel. on.; 
17 O. C. 260, Dist. (Stuart, C. J.) Mt. Mariam v. 
Kadi Bakhsh. 6 0. W. N. 942 = 1929 Cr. C. 625 = 

A I R. 1929 Oudh 527. 

*- Place of observance. 

Under Mahomedan Law it is not necessary that the 
divorced wife should observe her iddat in her hus¬ 
band’s house. She should observe it wherever she 
happens to reside at the time of her divorce. (Mar¬ 
ten, C. J . and Patkar, J.) Usmanbhai Samadbhai- 
v. Bai Sakina, 100 I. C. 1021 = 29 Bom. L. R. 106 = 

A. I. R. 1927 Bora. 176. 

■ — Period for pregnant widow. 

The period prescribed for the Iddat of a widow on 
the death of a regularly married husband if she is not 
pregnant, is 4 months and 10 days, and if pregnant 
four months and ten days or until delivery, whichever 
is longest. The period fixed is not curtailed if the 
delivery takes place before the expiry of the period of 
four months and ten days. (Broadway and Moti 
Sagar, JJ.) Jhandu v . Mt, Husain Bibi. 

73 I. C. 3S0=4 Lah. 192 = 5 L. L. J. 401 = 

A. I. R. 1923 Lah. 499. 

-- *—Talak by registered deed — Miscarriage- 

Effect . 

Where a Muhammadan divorced his wife by 
registered Talaknama , but pronounced the legal for¬ 
mula and delivered the deed eight days afterwards, 

Held, the divorce took effect from the date of the 
writing and not from the date of its receipt by the 
wife, unless there were words in the instrument which 
show a different intention. The period of iddat 
commences, therefore, from the date of the execution 
of the deed of divorce. 

If a Muhammadan woman is pregnant at the time 
of her divorce and miscarries, the period of Iddat 
would be terminated. (Mookerjee and Panton, JJ.) 
Mohan Molla v. Baku Bibi. t’4 I. C. 704 = 

34 C. L- J- 524 = 25 C. W. N. 261 = 

A. I. R.ly22 Cal. 21. 

—Divorce—Im potency. 

Where the wife seeks dissolution of marriage on 
the ground of im potency of the husband then where 
the parties have not had an opportunity of cohabiting, 
12 months should be allowed to the husband to dis¬ 
prove his impotency. {Boys, J.) Pir Baksii v. 
Mahomed Unnissa. 98 I. C. 514 = 

A. I. R. 1927 AH. 100. 

•- —Right of the husband to have a year to prove 

falsity of the charge—Substantive right. 

The rule entitling a husband whose wife sues for 
separation on the score of impotency to an opportu¬ 
nity for a year more to demonstrate the falsity of the 
charge, is one of substantive law not superseded by 
British Law though the other parts of the rule con¬ 
cerning the method of taking evidence, etc., are pro¬ 
cedural and unenforcible at the present day. 

The doctrine of the Mahomedan Law, that where a 
woman brings her husband before a judge, and 

D. D. Vol.- IV—10 
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j demands a separation on the ground of impotence and 
alleges that she is still a virgin, the case is to be ad¬ 
journed lor a year and if after the expiry of that year 
the woman still alleges that she is a virgin, an inspec¬ 
tion by women is to be ordered, and it they declare 
that she is not a virgin, then her claim should be dis- 
inissed, but if they declare that she is a virgin then 
that fact coupled with a statement on oath should be 
accepted, is partly a rule of mere procedure and partly 
one of substantive law, 

llie method prescribed for bringing the husband 
before a Kazi and the way in which the evidence is to 
be recorded and the rule of the law regarding what 
weight is to be attached to that evidence are rules of 
procedure, superseded by British Law. But the right 
ot the husband to have an opportunity of demonstra¬ 
ting that he is not impotent is not a rule of procedure 
but a substantial right recognized by the Mahomedan 
Law. (Sulaitnan and Mukerji, JJ.) Mohd. Ibrahim 
v. Mt. Altafan. 83 LC. 27 = 47 All. 243 = 

22 A.L J. 1043 = 6 L.R.A. Civ. 55 = 

0 ' A I R. 1925 AH- 24. 

- Wife's right to. 

Divorce is not absolute but subject to certain condi¬ 
tions The mere fact of husband not having inter¬ 
course since marriage does not ipso facto entitle her 
to divorce unless husband’s incapacity to cohabit with 
her is proved and the Mahomedan Law contemplates 
the contingency of there being impotency regarding 
one woman though not regarding others. USulaiinan 
and Muker ji, JJ.) Mohd. Ibrahim v. Mt. Altafan. 

83 I.C. 27=47 All- 243 = 22 A.L.J. 1043 = 

6 L.R.A. Civ. 55 = A.I R. 1925 All. 24. 

—Divorce—Laan— 

— False charge of adultery against wife — Con¬ 
ditional retraction ts not retraction in taw and 
wife is entitled to decree. 

A person preierred a false charge of adultery 
against his wife. He made a conditional retraction in 
the course ot the pleadings in the suit brought by the 
wife for dissolution of marriage. 

Held, that such conditional retraction was no re¬ 
traction in law and wife was entitled to a decree for 
dissolution of marriage. 41 All. 278, Relied on. 
(Subhedar, A. J.C>) Abdul Rahiman v. Mt. Shah 
Bibi. 118 I.C. 680 = A.I.R. 1829 Nag. 262. 

- Retraction can nullify the effect on marriage 

tie. 

There is no material difference between the Shia 
law and the Sunni law on the question of retraction of 
accusation of adultery by the husband in respect of 
its effect on the dissolution of the marriage tie. Such a 
retraction can nullity the effect of imputation of adul¬ 
tery and the marriage cannot be dissolved. (Gokaran 
Nath Misra and Shrivastavu, JJ.) Mt. Fakhre 
Jahan Begam v . Md. Hamidullah Khan. 

114 I.C. 314 = 5 O.W.N. 936 = 4 Luck. 168 = 

A.I.R. 1929 Oudh. 16. 

- True accusation of laan is no ground for 

divorce. 

One of the conditions laid down under the Maho¬ 
medan law in respect of laan entitling wife to a divorce 
is that she should be innocent. If, therefore, the 
accusation is true, the wife cannot maintain a claim 
for divorce on that ground. A.I.R. 1928 Bom. 285. 
Rel. on. (Gokaran Nath Misra and Shrivastava, 
jj.) Mt. Fakhre Jahan Begam v. Md. Hamid¬ 
ullah Khan. 114 I-C. 314 = 5 OWN. 936 = 

4 Luck- 168 = A.I.R. 1«29 Oudh 16. 

—- Right of "laan''—Adulterous wife is not 

entitled to divorce . 
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MAHOMEDAN LAW—Divorce—Laan. 

Where an illegitimate child is in existence, no room 
is left for the right or the procedure of ‘‘laan’’. An 
innocent wife who proves that her husband falsely 
charged her with adultery is alone entitled to a 
divorce, and not the wife who is proved to be guiltv : 
41 All. 278, A.I.R. 1927 All. 56. Ref. (Madgavkar 
and Patkar, JJ.) Khatijabibi v. Umar Saheb. 
110 I.C.131 = 52 Bom. 295 = 30 Bom. L.R. 447 = 

A.I.R. 1928 Bom. 285- 
—-Wife can apply to a Court for dissolution of 
marriage on the ground of her having been falsely 
accused of adultery by her husband. 41 All. 278 
Exp], and Foil. (Mcars , C. J. and Sulatman, J ■) 
Mt. Rahiman Bibi v. Fazul* 98 I.C. 573 = 

48 All. 834 = 24 A.L.J. 881 = A.I.R. 1927 All. 56. 
—- P roper re t ract ion. 

For a proper retraction the husband must acknow ¬ 
ledge that lie had falsely accused his wife and that he 
must be punished on his own acknowledgment, 
(Hears, C. J., an d Sulaiman, J .) Ml. Rahiman 
J J i 141 V . Faztl. 98 I.C. 573 = 48 All. 834 = 

24 A.L.J. 881 = A-I.R- 1927 All. 56. 
—Suit for divorce by wife on the ground of her 
being falsely charged of adultery by husband is 
maintainable. 41 All. 278 Foil. (Addison, J.) 
Mahomed Husain v. Begam Jan. 93 I C. 1017 = 

A I R. 1927 Lah. 155. 

—Divorce—Law applicable. 

*- —'Parties belonging to different sects—yGaw of 

defendant is to he applied. 

fu a suit by a Shia against his or her Sunni spouse 
or dissolution of marriage, the question at issue 
should he determined by reference to the law' of the 
sect to which the defendant belongs. (Gokaran 
Nath Misra and Shrivastava, JJ .) Mt. Fakhre 
ahan Regam v. Md. Hamidullah Khan. 

114 I.C. 314 = 4 Luck. 168 = 5 OWN. 936 = 

A I R. 1929 Oudh 16. 

- Original Islamic law should be followed in 

spirit in the present circumstances. 

In the changed circumstancts of the present day it 
cannot be possible to follow the letter o( the original 
Islamic law. But the spirit of the law should be 
kept in view and the principles underlying it should 
)?e adhered to as far as possible ; 41 All. 278, Foil. 
(Gokaran Nath Misra and Shrivastava, JJ.) Mt. 
Fakhre Jahan Begam t>. Md. Hamidullah 
Khan. 114 I.C. 314 = 4 Luck. 168 = 

5 0 W.N- 936 = A.I.R. 1929 Oudh 16. 
—Divorce—Post-nuptial agreement. 

- Valid it y. 

An agreement for talak may be entered into after 
the marriage, Such post-nuptial delegation is valid : 
46 Cal. 141, Rel. on. (Cuming and Makerji, JJ ,) 
Mt. Fatima Kiiatem v. Fazlalkarim Mea. 

110 I C. 52 = 47 C-L.J. 372 = A.I.R. 1928 Cal. 303. 

—Divorce—Talak-ul-bidaat. 

Talak-ul-bidaat is usually pronounced by the 
triple repetition of the formula of talak, and though 
the marriage may be dissolved by a single declara¬ 
tion, it must be accompanied by a clear manifestation 
of an intention to dissolve it irrevocably. (Shadi Lai 
C. J., and Aga Haider, J.) Ghulam MohiUDDin v. 
Kiiizar Husain. 114 I.C. 74=10 Lah. 470 = 

30 P.L.R. 7 = A.I.R. 1929 Lah. 6. 

—Talak-ul-bidaat, i.e., the irregular divorce where a 
husband repudiates his wife by three divorces at 
once, is a valid and binding form of divorce accord¬ 
ing to the law- of the Hanafis, and when pronounced 
thrice, it becomes irrevocable. (Courtney Terrell, C. 
J., Jwala Prasad and Fazl Ali.jj.) Fazlur 

Rahman v. Mt, Aisha, 116 J.c. 546 = 


MAHOMEDAN LAW—Dower—Amount of. 

10 P L T. 109 = 8 Pat. 690 = A.I.R. 1929 Pat.8i (F.B., 

■ - Plea of invalidity—-Onus of proof. 

In the talak-ul-bidaat the husband may pronounce 
three formulae at one time whether the wife be in a 
state of tahr (purity), or not. But even if it be 
assumed that the state of purity is one of the neces¬ 
sary conditions of a valid divorce, even then the onus 
of proving that the wife was not in a state of tahr 
will be on the husband where he desires to plead 
that the divorce w as not valid. (Courtney-Terrell, 
C.J. Jwala Prasad and Fazl Alt, JJ .) FazlUK 
Rahman v. Mt. Aisha. 115 I.C. 546= 

X>i 10 P.L.T. 109 = 8 Pat- 690 = 

A.I.R. 1929 Pat. 81 (P.B.) 

—Dower— 

Amount of. 

Charge for. 

Essentials for. 

Interest on. 

Liability for. 

Limitation for. 

Nature of. 

Payment of. 

Transfer for. 

Widow's lien. 

Wife’s lien- 

Miscellaneous. 

—Dower—Amount of- 
- Proportion to husband's means . 

It is notjUncommon for the dower of a Muhammadan 
wife to be fixed at a figure which is out of all propor¬ 
tion to the husband’s means. (Mohiitddin and Jack- 
son, A.J.C.s.) KUesambi v. Bilan khan. 

117 I.C. 220= A I R. 1929 Nag. 121. 
—A dower can be fixed at a period later than the 
celebration of the marriage ; A. I. R. 1926 Oudh 186 
and 3 All. 266 (P.C.), Foil. ( Wazir Hasan, Ag, C.J. 
and Pullan , J.) Mt. Amina Bibi v. Md. Ibrahim. 

114 I.C. 504 = 4 Luck. 343 = 5 0. W. N. 1077 = 

A. I. R. 1929 Oudh 520. 

- No dower fixed at marriage—It can be fixed 

at a later period. 

If no dower is fixed at marriage, it may be fixed at a 
later period. 

Where a husband undertakes to pay a certain sum 
in discharge of his obligation for the dower debt, 
question for the Sharai dower does not arise: 
A.I.R. 1927 Oudh 194 and A.I.R. 1926 Oudli 186, Foil. 
(Wazir Hasan, /.) Ghani Ah mod khan v. Mt. 
Mehdi Begam 1 L.C. 645 = A.I.R. 1927 Oudh dl?* 

■ - Man of well-known family marrying prostitute 

—No presumption as to amount of dower arises 
Wife can obtain only sharai dower where no amount 
is proved. 

When a man of a w ell-known family marries a 
prostitute, there can be no presumption as to the 
amount of dow er that he would be likely to give her- 
It is a case for proof and not for presumptions, and 
when there is no reliable evidence to show that the 
husband agreed to pay any specified amount as dower 
at the time of the marriage, Sharai dower only can be 
given under the law to the wife, (Stuart, C- J-, 
Wazir Hasan, J.) Mt. Jaddo Begam v. Nawab 
Shake Jahan Begam. 1021- C- 838== 

4 0. W. N. 450 = A-1- R. 1927 Oudh 1W* 

—Suit for—Plaintiff basing her claim on contract buf 
failing to establish— Amount admitted by delendant 
I can only be decreed. 105 P. R. 1914 Foil. (Harrison 
and Jai Lai, JJ.) Mt. Bhuri v. Mt. AsghaRI 
j Begam. 94 I C. 959=7 Lah- 44/^ 

8 L.L.J. 521 = 27 P.L.R 660= 

A,I R, 1926 Lah. 
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MAHOMEOAN LAW—-Dower—Amount of. 

-- Age of Af ajorit y. 

A Mahomedan, who is a major under the personal 
law, though not under the Majority Act can fix the 
amount and nature of dower 41 M. 10:26 not followed. 
(Suhnncardy and Duval, JJ.) Mo/arul Islam v. 
Abdul Gani Ala. 80 I.G. 914 = A I R. 1925 Cal. 322. 
—Dower—Charge for. 

— - Widow ranks as ordinary creditor only. 

A widow claiming dower from her deceased hus¬ 
band’s estate is in no better position than any ordi¬ 
nary creditor and a bona fide purchaser for value 
from the heirs would get an unassailable title. 
(Sir George Lowndes *. Saiyad Qa-sim Husain v. 
Habibvk Rahman. 117 I-C- 10=8 Pat- 926 = 

56 I.A. 254 = 1929 A L-J- 777=31 Bom. L.R. 879 = 
33C.W.N. 926 = 39 M.L-W. 198 = 6 O W N. 613 = 
50C.L.J. 187 = 1929 M.W.N. 673 = 10 P L.T. 851 = 

A I R- 1929 P C. 174 = 57 M.L.J. 361. 

— Decree for dower debt does not create a charge on 
the husband's property in the hands of his heirs. 
(i?oss and Kulwant Sahay, JJ .) Muhammad Habi- 
bur Rahman v. Qasim Hussain. 95 I-C. 367 = 

7 P L T- 664 = 1926 P H. C. C. 178 = 

A I R. 1926 Pat. 404* 
——— Widow's right toi—dves not amount to a 
charge. 

A Mohammadan widow is a creditor to her sons to 
the extent of her dower debt. Her right is created 
on the date of her marriage and that right has preced¬ 
ence over the right of a person subsequently obtain¬ 
ing a decree against the estate for mesne profits. Her 
right to the dower debt does not amount to a charge 
on the property but if she is in possession at the death 
of her husband she is entitled to remain in possession 
until the debt is paid. If she wishes to forestall other 
creditors and obtain what is due to her first in furthe¬ 
rance of her wish, her action is not fraudulent. 

{ Kendall, A.J.C.) Zamin Husain Khan v. TASADituy 
An Khan. 80 I.C* 692 = AIR. 1925 Oudh 171. 

- Dower debt is not a charge and widow cannot 

Prevent another creditor of her husband from 
recovering his debt from the estate. 

A dower debt is not a secured debt nor a charge 
but a simple debt ranking equally with other debts due 
from the estate. The widow's lien for dower is the 
right which she has, where she has taken peaceable 
possession of her husband’s estate, to hold that 
estate as against the heirs oi her husband until they 
satisfy her claim to dower. It has no application to 
the share which she holds in her own right as heir 
Of her husband, still less can it give her a right to 
prevent another creditor against her husband’s estate 
from recovering the amount which is due to him. 
18 O.C, 263 Ref. {Uyvcs and Daniels, JJ.) Kanee2 
Fatima Begum v. Ram Nanda. 73 I.C- 977 = 
21 A.L.J. 269 = 45 All 384 = 4 L R A- Civ. 181 = 

A I R. 1923 All. 331- 

Dower—Essentials for* 

To support a claim for dower very satisfactory 
evidence is absolutely essential : 7 W.R. 495, Lull. 
{Hen and Niamatallah, JJ) Mailammad Zahur 
Ahsan v. Mr. Maimuna. 116 I.C. 481 = 

1929 A.L.J. 284 = 
A.I.R. 1929 All- 142. 

Dower—Interest on. ; 

— — ■ —Discretion . 

Some discretion is allowed to the Courts in deter¬ 
mining whether interest should be allowed on dower 
debt and the disproportion between the value of the 
property and the dower is a good ground for holding 
that interest cannot equitably be allowed. {Mears 
C *J.and King,].) Mr. Nawasi Begam v. Mt. 


MAHOMEDAN LAW—Dower—Limitation for. 
D 1 LFAU 02 Degam. 98 I.C. 978 = 48 All- 803 = 

24 A.L.J. 910 = A.I.R. 1927 All. 39. 

- Interest claimed—Allowance of 6 per cent . 

granted, not strictly as interest but to safeguard 
claim an t s position. 

Where in a suit for dower due to a Muhammadan 
Wife, interest was claimed : 

Held, that the representatives of the wife are 
entitled to an allowance, not strictly as interest, but as 
| the means of preventing her position being adversely 
prejudiced by the unsuccessful controversy raised by 
the husband's heirs as to her rights and might be 
fixed at 6 per cent. 38 All. 581 (P C ), Kef. to. (Lord 
Buck master). Mr. Fakrunisa v. Mourivi Izams 
Sadik. 63 I.C. 898 = 25 C.W.N. 866=* 

17 N.L.R. 72 = A.I.R. 1921 P.C, 55, 
Dower—Liability for. 

- Deferred Dower „ 

The liability to pay deferred dower is a liability 
which binds the husband during his lifetime and binds 
his estate after his death, and unless it is established 
that the wife has renounced her claim to dower, the 
debt can be recovered if it is not proved to have been 
satisfied. (Stuart, C.J . and Baza, J .) Fakhki Jahan 
Begam v. Sharon Johan Begam. 112 I.C. 315 = 

5 O W N. 753 = A I.R. 1928 Oudh 460* 

- Marriage of minor—Father is not liable for 

dower as surety. 

A father simply by giving his consent to the 
marriage of his minor son does not automatically 
become a surety for the payment of the dower debt. 
{Dalai and Pullan, JJ.) Mahomed SiDDiy v. 
Shahab-ud-din. 100 I.C. 636 = 49 All. 557 = 

I'd u ^ ' • • 25 A.L.J. 466 = 

A I R. 1927 All. 364. 

- Liability bf heirs to pay dower debt is proptjr - 

tionate. 

Where a Muhammadan widow is in possession of 
her husband's entire estates the heir w ho sue-, the 
widow for possession of his share is only liable to pay 
the proportionate part of the dower debt 133 Alt. 
182 F.B., Foil.) and not the whole of the dower. 

Where funeral expenses are paid out of the estate, 
by the heir in possession, he is not entitled to contri¬ 
bution from other heirs for a proportionate share of 
the expenses. {Bilker, J .C.) Rahmat Bi v, Bhuri Bi. 

73 I C. 959 = 6 N.L.J. 161 = A I.R. 1923 Nag. 307* 
Dower—Limitation for 

——:—Exigible dower can only be claimed within 
three years of demand or death of husband. 

An obligation to pay exigible dower can only be 
lost by lapse of time if a demand has been made and 
refused in clear and unambiguous terms more than 
three vears before the suit or if more than three 
years have elapsed after the death of the husband 
{Tckchand , J .) Abdul Hamid v. Sakdar Begam. 

121 I.C. 372 = 
A.I.R. 1930 Lah. 202. 

_ .Dower debt — Execution of a mortgage in lieu 

of — Limitation. 

A registered deed executed by Mahomedan 
husband long after the marriage, promising to pay 
dowry then still due from him, on demand and 
hypothecating certain immovable properties as 
security for its due payment, converts the dower debt 
into a mortgage debt ; and to a suit on such deed foi* 
the amount of the dowry, six years’ rule of limitation 
is applicable. 6 M. 1. A. 211, P. C., Dist. {Iqbal 
Ahmad J.) Mt. Kubka Begam v. Fazal Husain. 

99 I.C. 553=A.I.R. 1927 All. 268. 

— Dower secured by a registered deed — Art. 110 
applies and not Arts. 103 and 104* : ^ 
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MAHOMEDAN LAW—Dower-Nature of. 

Art. 116 applies to suits for recovery of dow er debt 
when there is a registered dower deed, although Arts. 
103 and 104 would apply when there is no such 
registered instrument and time runs from the date of 
death of the lady. 44 Cal. 759 P.C., Foil. 36 C.L.I. 379 
Ref. 36 Cal. 184, Not Foil. (.Mocker fee and Ran¬ 
kin, JJ,) Mahamed Mozaharal Ahmad v. Mahamed 
Azimaddin Bhuinya. 73IC. 17 = 37 C.L.J. 108 = 

27 C.W.N. 210 = A.I.R. 1923 Cal. 507. 
—Dower—Nature of. 

•Failure to settle at the time of marriage — 


Effect. 

Where it is not settled at the time of the marriage 
whether the wife’s dower is to be prompt or deferred, 
part will be prompt and part deferred, the proportion 
referable to each category being regulated by custom, 
or. in the absence of custom, by the status of the 
parties and the amount of the dower settled : 23 Mad. 
371, Dist.; 33 All. 291, Foil. (D«s and Adami, JJ.) 
Mahbooban Biui v. Mu. Ameeruddin. 

117 I.C. 207 = 8 Pat. 645= 
A.I.R. 1929 Pat. 207- 
—- Wife coming to Court with definite case of 


agreement as to prompt dower—Finding against 
her—She can still rely on Mahomed an law. 

Although a Mahomedan wife comes to Court with 
a definite case of an agreement as to prompt dower 
still it is possible for her to rely upon the Mahomedan 
law in the event of finding regarding agreement going 
against her. (Das and Adami, JJ.) Mahbooban 
Bimv. Mu. Ameeruddin. 117 IX- 207 = 

8 Pat. 645 = A-I.R. 1923 Pat- 207. 
—Dower—Payment of 

■ Non-payment of dower is no bar to suit for 


restitution of con jugal rights 

There is no reason why a husband should not be 
entitled to conjugal rights until he had paid dower. 
Dower is not prompt in all marriages, and when it is 
prompt the result appears simply to be that the wife 
can insist on its payment. Therefore non-payment of 
dower cannot be pleaded as a bar to a suit for resti¬ 
tution of conjugal rights : 8 All. 149, (F.B.); 11 Mad. 
327; 17 Cal. 670 and 30 Bom. 122, Rel. on. ( Mac- 
nair t A.J.C.) Sk. Kasam v. Joharbi. 

123 I.C. 901=26 N.L.R. 178 = 
13 N.L J. 97 = A.I.R. 1930 Nag- 270. 

•Marriage not consummated—Still doxver is 


Payable on wife's death. 

Unless the marriage of a Hanafi Mahomedan is 
proved as irregular, dower is payable upon the death 
of the wife, even if there had been no consummation 
of the marriage. (Banerji and Ring, JJ.) Malik 
Iftikhar Walikhan v. Sarwari Begam. 

115 I.C. 132 = A.I.R. 1929 All. 369. 
——Any money paid by a Shia husband to his 


wife should not be presumed to be in satisfaction 
of dower debt. 

It cannot be laid down as a principle that pay¬ 
ments of money by a Shia husband to his wife during 
the continuance of their married life should be pre¬ 
sumed to be payments of her dower debt, and it 
should be for her to establish the contrary. If such 
a principle were applied to its logical extreme, all the 
money paid by a Shia husband to his wife during the 
continuance of her marriage, even when it took the 
form of trifling sums given out of natural love and 
aflection, would be presumed to be credited to pay¬ 
ment of her dower debt unless the contrary was 
proved. The husband must show that payments 
which he made were for the direct satisfaction of her 
dower debt: 7 B.L.R, 643 (P.C.), Cons, and Dist.- 11 


MAHOMEDAN LAW—Dower-Transfer for. 

Johan Begam v. Sarof Johan Begam. 

112 IX. 315 = 5 OWN. 753=* 
A.I.R. 1928 Oudh 460- 

Payment of prompt or deferred dower 


to be made according to agreement or on demand. 

Muhammadan Law enjoins payment of prompt 
dower at any time before or after consummation of 
marriage and no condition whatsoever can be law¬ 
fully attached to the payment of prompt dower. As 
regards the deferred portion it is true that ordinarily 
it is supposed to be payable at death or on dissolution 
of’marriage, but, as observed by Mr. Amir Ali in his 
Muhammadan Law, Vol. II, page 503, 4th Edn. 
“ There is no rule by which it necessarily follows 
that postponed or deferred dower becomes realisable 
on-the deatli of the husband or if he happened to 
divorce JLthc wife, on such divorce.” Also in this 
particular case the agreement of dower recited that 
the payment should be made on demand. (Abdul 
Oadir J.) Mt. Nawab Begum v. Allah Rauha. 

69 IX. 937 = A.I.R. 1922 Lah. 172. 

—Dower—Transfer for 

Gift or sale. 


A transfer by a Muhammadan of property in lieu 
of dower debt is a gift and does not require registra¬ 
tion. Distinction between transfer as dower, and 
transfer in payment of a certain amount of dower, 

pointed out. (Dalai, J .) Ali Hasan v. Mt. Rashi- 
dan. 124 I. G. 756. 

Validity. 


To determine validity of a transfer the question 
whether the dower was to be prompt or deferred is o f 
minor importance since satisfaction of a deferred 
dower debt can be a valid consideration for a transfer 
between the hustand and the wife : 8 Alt, 178, Foil. 
(Mohiuddin and Jackson, A.J.Cs.) Kulsambi v. 
Bilankhan. 117 I G. 220 = A.I.R. 1929 Nag. 121. 
•Property transferred in lieu of dower is 


not liable to attachment. 

AThe settlement of the dower debt due to a lady is a 
legitimate settlement and where it is conducted in a 
proper manner and there is nothing to show that she 
had any knowledge of the existence of a previous 
promissory note by her husband, the property 
transferred to her is not liable to be attached and 
sold in execution of a decree on such promissory note, 
(Stuart, C. J■ and Raza, J.) Ramcharan v. Mt. 
Abida Begum. 101 IX. 690=4 O-W.N. 456= 

A I R. 1927 Oudh. 176. 

Transfer of property in lieu of balance of 


There is no presumption that a gift of immovable 
iU.I.A. 51/| Ret. ^Stuart C. J. and Raza, J.) Fakhr , property by a Mahammadau to bis wife in lieu of 


dower already barred — Effect. 

When a Muhammadan husband has promised a 
certain amount of dower, the facts that under S. 5 of 
the Oudh Laws Act, only a less amount would have 
been decreed if the matter had come before the 
Courts and that such amount had been already 
realised by the wife and that even otherwise the 
claim to the balance of the amount had become 
barred at the time, cannot invalidate a transfer of 
property by the husband to the wife in lieu of a 
portion of the balance. (Wazir Hasan, A.J.C.) 
Mt. Zohra Bibi v. Ganesh Prasad. 78 IX 106 = 

A.I.R. 1925 Oudh 267. 
—Hibanama to satisfy dower debt of property, title to 
which was acquired later—AVhole property passes to 
donee. (C.C. Ghose and Panton JJ.) Rustam Ali 
Mia v. Abdul Jabbar. 76 I.C. 499 = 

A.I.R. 1923 Cal. 535. 
- -Gift by husband in lieu of dower^-Presnmp- 


twn. 
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MAHOMEDAN LAW — Dower — Widow s lion— 

Extent of 

dower is either an absolute gift or only such that the 
wife is to enjoy the usufruct until the dower debt is 
paid off. Tach case will depend on its own circum¬ 
stances. 

Where the widow is in possession to satisfy herself 
out of the proceeds for arrears of dower, she should 
be held to be in possession as a usufructuary 
mortgagee. In such a case her act cannot alter the 
nature of the possession so as to make the statute of 
limitation run against those who are entitled to the 
equity of redemption. (Dawson Miller, C. J. and 
Ross, J.) Hira Singh v. Sheik Masaheb. 

59 I.C. 885 = 2 P.LT. 207 = 
1921 P.HCC 147 = A.I.R. 1921 Pat. 353. 
— Dower— Widow’s lien—Extent of. 

Widow in possession of husband’s estate in lieu of 
dower cannot retain possession against a secured 
creditor. (Kotval, A.J.C.) Mr. Asabi v. 'KanhaiYALal. 

94 I.C. 754 = 22 N L R. 14 = AI.R. 1925 Nag. 307. 
— Dower —Widow s lien—Nature of possession. 

The right of a widow under Mahomedan law to hold 
the property of her husband, of which she has law¬ 
fully and without force or fraud obtained possession, 
until her debt is satisfied is founded on her power as 
a creditor for her dower : 14 M.I.A. 377 ; 32 All. 551 
and 32 All. 563, Foil. ( Sulaiman and Ashworth, JJ .) 
Mohamed Sohibkhan v. Mr. Zaib Iahan. 

26 A.L J. 110 = A I R. 1927 All. 850‘ 

-— Widow's lien , consent of her husband or heirs 

is necessary . 

Consent of the husband or his heirs is necessary to 
ground the widow’s right to lien. (38 All. 581, Foil, 
and 43 M. 214, Diss.) f Rankin and B.B. Ghose, JJ.) 
Sabur Bibi v. Ismail Shaikh. 80 I.C. 294= 

51 Cal. 124=27 CW.N- 1013 = 40 C li.J. 171 = 

A.I.R. 1024 Cal- 508. 

- Widow's right to retain possession till dower 

debt is paid. 

A Mahomedan widow whose dower remains unpaid 
is entitled to retain possession of the properties of her 
husband which she obtained lawfully, without force 
or fraud, but without the consent of, or any agree¬ 
ment with the husband or his heirs. 32 A. 563— 
38 C. 475 ; 43 M. 214; 39 A. 581 ; 17 W.R. 113 (P. C.) 
Foil.; 17 A. 77 dissent.; 17 A. 93 Ref. (i Campbell JJ 
Malawa Ram v. Mt. Sunarau. 71 I.C. 820 = 

A.I.R. 1924 Lah. 402. 

.- —-Consent of husband or his heirs not neces¬ 

sary. 

If*a widow has obtained possession of her husband’s 
property lawfully and peaceably without force or 
raud, it is not necessary that her possession should 
be the result of any agreement or consent of her 
husband or his heirs for claiming a lien for her unpaid 
dower. 43 Mad, 214 (F. B,); 32 All. 563 and 551, Foil. 

The bare fact that some dispute as to possession 
was raised in the course of the mutation proceedings 
is not sufficient to show that her possession was not 
peaceable. (Daniels and Dalai, A. J. Cs.) Mst, 
HafI2-UN-NiSSA V, JAWAHIRSINGH. 66 I.C. 24 = 

24 0 C. 374 = A.I.R. 1921 Oudh 209. 

| Dower—Widow’s lien—*Nafcure of right. 

- -—Widow in possession of husband’s estate in 

lieu of dower—Nature and extent of her right. 

A Mahomedan widow who holds possession of her 
i husband’s property until she has been paid her dower 
has not estate or interest in the property as has a 
0 mortgagee under an ordinary mortgage. There is no 
real or true analogy between the widow’s right of re¬ 
tention and a mortgage usufructuary or other. In the 
case of a mortgage, the mortgagee takes and retains 


MAHOMEDAN LAW—Dower—Widow's lien— 

Nature of right. 

possession under an agreement or arrangement inado 
between him and the mortgagor. The widow’s right 
of retention is conferred upon her not by the agree¬ 
ment or bounty of her husband but by the Maho¬ 
medan law. The right of the widow to retain posses¬ 
sion of her husband’s property until satisfaction of the 
dower debt does not carry with it the right of selling, 
mortgaging or otherwise transferring the property. If 
she alienates the property itself, aud delivers posses¬ 
sion thereof to the alienee her husband’s other heirs 
are entitled to recover possession of the property from 
the alienee without payment to him of the dower 
debt. This may not affect her right to recover the 
dower debt from the other heirs of her husband out 
of his estate. It is doubtful whether a widow could 
transfer her dower debt or her right to retain posses¬ 
sion until the debt was discharged, but an alienation by 
her of the property itself is void. A transfer by a 
widow of the property itself cannot be treated as a 
transfer of her dower debt and the right to hold pos¬ 
session thereof until the debt was paid off. A.I.R. 
1925 P,C. 63 and 41 All. 538, Foil. ( Stuart , C.J. and 
Raza, J.) Sitaram Bibi v. Ganesh Prasad. 

101 I.C. 683 = 2 Luck. 553=4 0-W.N- 330 = 

A I R- 1928 Oudh 209. 
- *Lien for dower debt gives right to retain pos¬ 
session and not a right to sue for possession if dis¬ 
possessed—Suit for possession will lie only under 
Specific Relief Act, S . 9. 

The lien of a Muhammadan widow over property, on 
account of a dower debt, only operates so long as she 
remains in possession of the property. On being 
deprived of possession, she has a right, independently 
of her lien, to recover possession within six months 
under the Specific Relief Act. The lien gives 
her no title, or right to recover possession, but only 
aright to retain possession : 7 All. 353, not Foil. 

Nor (apart from S, 9 of the Specific Relief Act) can 
the widow rely on the title arising from mere prior 
possession. Title based on mere prior possession is 
only available against some one other than the rightful 
owner. The heir is the rightful owner and the widow, 
only having a right of lien, has no title. (Walsh and 
Ashworth, JJ.) Mashal Singh v. Ahmad Husain, 

1 103 I.C. 363 = 25 A-L.J. 806 = A.I.R. 1927 All. 534. 

- Heritability. 

The possession by a widow of her husband’s estate 
in lieu of her dower debt is heritable by her heirs : 
32 All. 551; 43 All. 127; 43 Mad. 214 (F. B.) ; 

! 24 O. C. 374 and 40 Bom. 34, Rel. on. ( Stuart , C.J. 
and Misra,J.) Ahmad Azim v . Safi Jan. 

97 I C. 897=2 Luck. 335 = 3 OWN. Sup. 102 = 

A.I.R. 1926 Oudh 561. 

- —Widow's right to retain possession and a 

mortgagee's right to retain possession—‘Distinction. 

Where a Mahomedan widow obtains possession of 
her husband’s estate peaceably and without force or 
fraud, she is entitled to retain possession till her 
dower debt is paid. This right is not however found¬ 
ed upon any hypothecation by the husband ; on the 
contrary there is a clear distinction between hef 
right to retain possession, which is created by 
Mahomedan Law, and the right of mortgagee to posses¬ 
sion which is founded on contract. In the case of a 
mortgage the mortgagee takes and retains possession, 
under an agreement or arrangement made between 
him and the mortgagor. Any rights the mortgagee 
may get are conferred upon him by the mortgagor. 
In the case of a Mahomedan widow neither the pos* 
session of the property nor the right to retain that 
1 possession when acquired is conferred by the agree- 
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MAHOMEDAN LAW — Dower — Widow s Hen- 

Nature of right. 

ment or the bounty of her deceased husband. The 
possession of the property being once peaceabiv and 
lawfully acquired, the right of the widow to retain it 
till her dower-debt is paid is conferred upon her by 
the Mahomedan Law. The husband, when he grants 
dower to his wife cannot by any original hypothe¬ 
cation of his property, secure to her the payment of 
it. But the original and intentional hypothecation of 
the mortgaged property to secure the re-pavment of 
the mortgage debt is the very essence of every mort¬ 
gage usufructuary or other. There is no analogy 
between the two rights. 

Quaere :—Whether this right of the widow is a 
lien in the strict sense of the term. 14 M.I.A. 377 
Foil. { Lord Atkinson.) Mt. Maina v. Vakil 
Ahmad. 86 I-C. 579-27 Bom- LR* 796 = 

23 A-L.J- 115 = 39 C-W-N. 673 = 

6 L R P C. 25 = 52 LA. 145 = 2 OWN. 180 = 
47 All. 250 = AI.R. 1925 P-C. 63 = 48 ML-J. 667- 
■ —Widow in possession—Each separate heir 
cannot recover possession by paying proportionate 
part of dower. 

If a widow is in possession m lieu of dow er she is 
not liable to piece-meal suits by every separate heir. 
She is entitled to retain the entire property until the 
entire dower is satisfied; the plea that the heirs 
should be each allowed to pay bis proportionate 
share of the dower and recover possession piecemeal 
is bad. (Daniels, J.) Mt. Jan Bibi v. Mt. Batu- 
lan Bibi. 78 I-C* 214 = A.I.R. 1924 All. 729. 

—Dower—Widow’6 lien—Presumption. 

Possession of widow after husband's death will be 
presumed to be in lieu ot dower. (Ashworth, J.) 
Abdul Sattar v. Mt. Aqida Bibi. 

100 I.C. 599 = A.I.R. 1927 All. 319. 

—Dower—Widow’s lien—Transfer of. 

A Mahomedan widow’s right of retention of her 
husband’s property for her dower may be sold: 
A.I.R. 1925 P- C. 63 Cons. (Dalai, J.) Karam Ali 
v. Md. Latif. 119 I-C- 445= 

10 L-R.A- Rev. 291 = A I R- 1929 All. 326- 
--- Sale by widow — Heir's right to sue for recovery 

—Accrual on the date of sale. 

Where a Mahomedan widow who was in possession 
of her husband’s property, sold it for Rs. 70( while 
her dower was only Rs. 51 and further the sale-deed 
itself made no mention of the amount of dower debt, 
her intention was to sell not merely the right of re¬ 
tention but the property itself, and hence the right of 
the heirs to recover accrued on the date of the sale. 

Dalai,].) Karam Ali v. Mohammad Latif. 

119 I.C. 445 = 10 L-R.A. Rev. 291 = 

A.I.R. 1929 All. 326. 


- -Effect . 

If a Mahomedan widow in possession of tlie estate 
of her husband in lieu of her dower debt purports to 
transfer the property itself as distinct from her dower 
debt or her right to hold possession in lieu of it she 
loses all right to hold the possession of the property 
as soon as possession has passed to her transferee 
and she cannot claim any proprietary interest in the 
property itself and the right to dispose of it. Such a 
transfer does not confer any right or title on her 
transferee to continue in possession. 

The possession of such transferee is adverse and by 
lapse of prescribed time matures into proprietary 
title. The transferee can then be treated as a co-sliar- 
er entitled to pre-emption within the meaning of S. 4 
(1), Agra Pre-emption Act and is not in the position 
of a mortgagee : A.I.R. 1925 P. C. 03, Foil. (Sttlai- 
man and PulUm, JJ.) Mt. Mahmuda Bibi v. 
Abdul Hamid* 120 I.C. 557 (All.) 


MAHOMEDAN LAW — Dower — Widow’s lien — 

Transfer of 

-- Validity. 

Where a widow is in possession of her husband's 
property in lieu of her dower debt and she transfers 
the property without the debt the transfer of the secu¬ 
rity is a valid transfer and is binding against the widow, 
and persons claiming through the widow, as also 
against the heirs at law, so long as there is a debt due 
to the widow' : A.I.R. I c t23 Pat. 33 ; A. I. R. 1923 
Pat. 153 ; A.I.R. 1926 All. 261, Foil, and A.I.R. 1923 
Pat. 72 Dist. (Das and Kulwant Sahay , JJ.) M r. 
Sogia v . Mt. Kxtabak. 107 I.C. 319 = 7 Pat. 141 = 

9 P.L T. 467 = A.I-R. 1928 Pat. 224. 

- Gift. . 

Widow in possession of husband s properties in lieu 

of her dower debt can validly transfer by way of gift 
her right to dower together with the right to remain 
in possession in lieu thereof under Mahomedan Law. 
CAd ami and Kulwant Sahay, JJ.) Abdul HaquE v. 
Mt. Tamizan. 97 I.C. 154 = 8 P-L-T. 406— 

A.I.R. 1S27 Pat. 20- 

- Validity—Transfer by widow in possession 

of property of her husband is valid until the dower 
is paid. 

Where a Muhammadan widow is in possession of 
property belonging to her deceased husband in lieu of 
dower it is competent to her to sell it without neces¬ 
sarily selling her right to receive her dow er. Such a 
transfer conveys to the transferees the right to remain 
in possession during the widow's life-time or until the 
widow’s dower or the proportionate party thereof cor¬ 
responding to the property transferred is satisfied. 
(Coutts and Das.JJ.) NalijAN v. Mt. S a Hi FAN. 

67 I.C. 635 = 4 P.L T. 2*8 = AJ.R. 1923 Pat- 153. 

- -Alienation by widow in possession for dower 

debt—-No transfer of dower debt—"Alienee cannot 
retain possession after widow's death as against 
heirs of widow. 

In an instrument of sale'by a Mahomedan widow in 
possession of her husband’s estate in lieu of her dow er 
debt, it was recited that she was in possession both by 
virtue of inheritance and in lieu of dower debt, and 
the deed purported only to transfer the proprietary 
interest and all rights, title and interest which the 
vendor had in the vended properties but not her dower 

debt. . . . .. 

Held : the transferee after the death of the widow 
was not entitled to retain possession of the estate ex¬ 
cepting the share to which the widow was absolutely 
entitled and the heirs of the widow’s husband were 

entitled to recover possession. 

Per Dawson Miller, C. J .—It is not possible for 
a Mahomedan widow to transfer the lien on the pro* 
perty so as to be binding after her life time without 
transferring also the dower debt because the lien on the 
property which gives the widow the right to possession 
' until the debt lias been discharged, is not an 
in property which can be severed from the right o 
dower and transferred as a separate interest. A trans¬ 
fer or possession of the property forming the secdn > 
for the dower debt would not enure to the benen o 
the transferee after the widow’s death when the dow 
debt passed to her heirs. The possession of the done 
in such a case must be regarded as constructive p° 
session of the widow. . ., . 

Per Mullick, J — The right of Muhammadan wiCO\ 

to retain possession of her husband’s estate in lieu 
dower is strictly speaking neither a Hen nor a cha g • 
She has a right to transfer the debt coupled vvitn ^ 
security so as to bind her co-heirs until they disch 8 
the debt. She can also during her life time trans ^ 
the right of possession apart from the debt but . 

4 a matter between herself and bet transferee and 
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MAHOMEDAN LAW— Dower — Widow’s Hen — 
Transfer of. 

transfer will not bind her co-lieirs after her death. 
(Dawson Miller, C. J . and Mullick, J.) Sheikh 
Audi k Rahman v. Sheikh Wali Mohamad. 

68 I.C. 601=1922 P H.C.C 313“2 Pat. 75 = 

4 P L.T. 267 = A.I R 1923 Pat 72. 

- in possession for Dourer debt —■ Trans¬ 
fer bit ivt'iloic—Transferee can retain possession 
iitifi7 dower debt is satis fied. 

A widow in possession of her husband’s properties 
in lieu of her dower debt lias no proprietary title in 
the property except to the extent of her share therein , 
She can transfer her security in which case the trans- 
seree can retain possession until the dower debt is 
paid. Where she sells such property the sale is utterly 
ineffectual for conferring any title in the vendee, but 
he is entitled to remain in possession as long as her 
claim to dower remain unsatisfied. But the moment 
her claim is satisfied either by payment to her or her 
heirs, the heirs of the husband are entitled to recover 
possession of the property from the transferee and the 
same result follows where the heirs of the widow 
happen to be the heirs of the husband also, for in such 
an event the right to receive the dower debt and the 
liability to pay it unite in the same persons and there 
is consequent extinction both of its debt and tlie-secur- 
ity and therefore of the right to retain possession oi 
the property as security for the debt. 43 M. 214 ; 
63 I.C. 344 Ref. (Contfs and Das,JJ.) Mt, Bibi 
Makbalunnissa v. Mr. Bibi Umatunnissa. \ | 

70 I.C. 312 = 1922 P.H.C.C. 348 = 

2 Pat. 84 = 4 P.L.T. 272 = A.I.R. 1923 Pat- 33. 

*- Transfer of property—No transfer of dower 

debt — Effect, . ( j 

A Muhammadan widow is entitled to transfer her 
right in her husband’s property of which she is in 
possession in lieu of dower without transferring also 
her dower debt, 12 A.L.J. 1141 Dist; (1866), N.W.P. 
H.C. Rep. 287 and 32 All. 551 Foil. ( flyves and 
Goknl Prasad , JJ,) Abdulla v. Shams-lx-Haq. 

43 All. 127 = A.I.R. 1921 All. 2*62. 

-- Deed of transfer — Construction. 

The question whether a widow who transfers her 
husband's estate in her possession also transfers her 
dower debt is mainly one of the construction of the 
deed of transfer in each case, where the dower debt is 
not transferred either expressly or impliedly along 
with the property, the widow's possessory lien for the 
lower becomes extinguished and she cannot subse¬ 
quently transfer it. (Case Law discussed). (Tudball 
and Sulatman , JJ .) Bindeshri Pershad v. Afzvl 
Khan. 63 I.C. 344 = 19 A.L.J. 706 = 

«[ i .. A.I.R. 1921 All. 242. 

-Dower—Wife’s Lien—When arises. 

- Wife has no lien. 

A wife cannot have during the lifetime of her hus¬ 
band any lien on her husband’s property not in her 
possession, for satisfaction of her dower. [Mohiuddin 
and Jackson, A . J. Cs.) Kulsambi v. BIlankhan. , 

117 I.C. ?20= A.I.R. 1929 Nag. 121. 

- Wife is not entitled to lien for dower, over 

her husband's properties during his lifetime. j 

Under the Muhammadan Law a wife has no lien 
for her unpaid dower over her husband’s property in 
her possession during his lifetime, if she has not been 
divorced f om him. (Abi Dhtmusa Bibi v. Muhammad 
Fathi Uddin (1918) 41 Mad. 1026 referred to. [Old¬ 
field and Ramesam .,/,/.) P. S. Narayana Ayyar v. 
J3iyari Bivi. 68 I C. 673 = 45 Mad. 103 = 

14 M.L.W. 524 = 192i,M.W.N. 808 = 
AJ.R, 1922 Mad. 221=41 M.L.J. 557. 


MAHOMED AN LAW—Gift— Construction. 

—Family arrangement— 

- Minors' interest fully safeguarded—Adult 

members accepting arrangement ~*lt is binding also 
on minors. 

Even in the case of a Mahomedan family if the 
family arrangement is a fair and equitable one it 
should not be rejected simply on the ground that the 
minors were not represented by a properly constituted 
guardian of theirs at the time when the arrangement 
was arrived at. If the interests of the minor children 
are fully safeguarded and if all the adult members of 
the family accept the arrangement it should be held 
binding on the minors: 33 All. 256 (P.C.); 3 Agra 
H.C.R. 82 and A.I.R. 1922 P.C. 356, Appl. {Misra 
and Srivastava, JJ.) Ameer Hasan v. Muhammad 
Hja^ Husain. 117 I.C. 436 = 6 O.W.N. 51 = 

A.I.R. 1929 Oudh 134, 

-Gift- 

Construction. 

Death Illness. 

Delivery of Possession. 

■ Essentials. 

Hiba-bil-ewaz. 

Law Applicable- 

Musha. ’ ■ i 

Proof of. 

Revocation. 

Subject of. 

Ya idity of- 

Miscellaneous. 

—Gift—Construction. 

•- Gift made of life-estate with remainder to 

anothei —Wakf deed giving property to two minor 
girls from generation to generation with direction 
that their descendants or husbands would have no 
claim over it. 

Where a gift is made by a Mahomedan of a life- 
estate with remainder to another person the donee 
takes the property absolutely, the further conditions 
being treated as void. 

A wakf deed while giving eertain property to two 
minor girls recited that the two girls may enjoy the 
property from generation to generation according to 
female descent, that they should not alienate the 
property in any manner, that if any alienations were 
made, they would be void and that their male descen¬ 
dants and their descendants and the husbands of the 
female descendants shall have no reason to claim any 
manner of right in the property. One of the donees 
died and her husband and her son filed a suit for a 
partition. 

Held, that the deed was a valid deed of gift which 
passed to the donee’s absolute rights in the properties 
and that the heirs of the deceased were entitled to a 
share in it. 24 M.L.J. 258, Foil A.I.R. 1929 P.C. 149 
Dist. [Kumaraswanii Sastri, J.) Alima mma v. 
Amade Beari. 3 i M.L.W. 765 = 

A.I.R. 1930 Mad. 510 = 58 M-L.J. 571. 

- —Donor making gif t of whole property to his 

wife and cm powering her to alienate a part only 
by mortgage , sale or gift—A fter death of donee 
entire property to revert to donor's named collate¬ 
rals—Gift to wife was of life-interest in entire 
property with power of alienation with respect to 
a portion of it. 

A donor by the terms of the deed purported to 
make a gift without consideration to his wife of the 
entire property detailed therein. He divided the 
property into two parts, one-third arid two-thirds, 
with a view to giving his wife a power to alienate the 
one-third of thejproperty of any part thereof by way 
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MAHOMEDAN LAW—Gift—Construction. 

of mortgage, sale or gift. It was further provided 
that after the death of the donee "the entire property 
gifted away by the document should revert to the 
donor's collaterals named therein subject to any 
mortgage, sale or gift which the wife had power to 
make during her lifetime in respect of the one-third 
part of the property mentioned in the deed. 

Held, that the donor intended to make and did 
make a gift to his wife of a life-interest only in the 
entire property comprised in the deed together with 
the above mentioned power of alienation in respect of 
one-third of the property: 17 W, R. 525, Dist. 
(Sir Lancelot Sanderson ,) Amjad Khan v. Ashraf 
Khan. 116 I.C. 405 = 6 O.W.N. 483 = 

33 C.W.N- 753 = 1929 A L J. 571 = 
31 Bom. L.R. 809 = 56 LA. 213 = 
30 M.Ij.W. 91=4 Luck. 305 = 
A.I.R. 1929 P-C. 149 = 57 M.LJ- 439. 

_ — —G rant for maintenance of illegitimate son is 
for life. 

Where the purpose of a grant is the maintenance of 
illegitimate son, the purpose is prima facie an indi¬ 
cation that the grant was intended to be only for the 
life of the grantee, and the entry of the grantee’s 
name in the khewats as an owner, several transfers 
made by him while in possession, the grantor not 
being under any legal obligation to make provision for 
his maintenance, neither singly nor collectively rebut 
that prima facie construction. (Hasan and 
Misra, JJ.) Mohammad Siddique Khan v, Risal- 
dar Khan. 95 I.C. 220 = 2 Luck. 216 = 

3 O.W.N. 447 = A.I.R. 1926 Oudh 360. 

—Gift—Death illness. 

-- Marz-ul-maut—Proximate danger of death, 

subjective apprehension of death and inability to 
attend to ordinary avocations are essential. 

If a malady has continued for a sufficiently long 
time and has, in fact, become a part of the physical 
system of the mam (patient), so that he has become 
more or less accustomed to it and has consequently 
lost all fear of death on its score, it would cease to be 
marz-ul-maut. The crux in all these cases is to find 
out the state of the mind of the deceased in order to 
ascertain whether there was such a preponderance of 
apprehension of death at the time of the execution of 
the deed in question that death seemed to him more 
probable than life. It would be unsafe to introduce 
into the already highly technical doctrine of marz-ul- 
maut, considerations regarding the apprehensions of 
the deceased at periods distinctly and definitely prior 
or subsequent to the time when the document in 
dispute was executed and disposition made. 

Thus where there is not evidence that the wakf on 
the day he executed the deed of wakf was under 
apprehension of death, the mere fact that he was 
suffering from phthisis or that he died a few' days 
after is not enough to justify the applicability of the 
doctrine of marz-ul-maut : 3 C. W. N, 57; 31 Cal. 319; 
30 Bom . 537; 31 Bom. 264; 3 Pat. L. W. 232; 
35 Cal. 1; 35 Cal. 271; 40 All. 238; A. I. R. 1925 
Cal. 537, Ref. (Tekchand and Agha Haider, JJ .) 
Rashiduddin v. Naziruddin. 11 L.L. J. 404 = 

A.I.R. 1929 Lah- 721. 

- Burden of proof on party alleging marz-ul- 

maut . 

A Mahomedan suffering from scrofula and phthisis 
executed a deed of wakf and went to the Sub-Regis¬ 
trar’s office to get the wakfnama registered. The 
wakfnama was challenged as being invalid on the 
ground that it was executed while the wakf was 
suffering from marz-ul-maut. 


MAHOMEDAN LAW—Gift—Death illness. 

Held : that the burden of proving that the deed of 
wakf was executed by the executant while he was suf¬ 
fering from marz-ul-maut was on the person alleging 
ti. (Tekhand and Agha Haider, JJ.) Rashiduddin v. 
Naziruddin. 11 L.L-J. 404 = A.I.R. 1929 Lah. 721. 

- Gift from husband to wife in lieu of dower is 

not a bequest and is not subject to doctrine of 
marz-ul-maut . 

A gift by a husband to his wife during marz-ul- 
maut, in satisfaction of his obligation to pay the dower 
debt cannot be treated as testamentary for the simple 
reason that, had not the husband discharged his legal 
obligation, his estate in the hands of his heirs would 
have been liable to satisfy the same obligation. Such 
a gift being for consideration, is irrevocable and 
cannot be treated as bequest and, therefore, it is not 
subject to the doctrine of marz-ul-maut. (Waztr 
Hasan and Pulton, JJ.) Sadiq Ali v. Mt. Amiran, 
121 I.C. 87 = 6 O.W.N. 768 = A.I.R. 1929 Oudh 439. 
- Validity — Extent . 

A gift made in mortal sickness cannot operate on 
more than one-third of the donor’s assets. (Dawson 
Miller , C. J., and Adatni, J.) Ali Zamin v. Md. 
Akbar Ali Khan. 116 I.C. 525=7 Pat. 426 = 

9 P.L.T. 699 = A.I.R. 1928 Pat. 441. 

- '—Marz-ul-maut—Essentials discussed. 

That illness alone which in the ordinary course is 
fatal and from which the person suffering eventually 
dies and which is accompanied by an actual appre¬ 
hension of death in the sufferer's mind or by circum¬ 
stances likely to create in him the apprehension of 
death comes within the definition of a marz-ul-maut. 
The essential condition of a marz-ul-niaut is the 
apprehension or fear of death in the sufferer’s 
mind. To enable one to decide whether such appre¬ 
hension existed or was likely to have existed certain 
tests have been prescribed by the Mahomedan law¬ 
yers which, however , are not conclusive either with 
respect to the illness or the apprehension. When a 
person has suffered from an illness, which is ordi¬ 
narily mortal for a long time, so that it has become, 
as it were, a part of his constitution and thus ceased 
to cause apprehension of death, the illness is not a 
marz-ul-maut. The time which may be considered 
long enough to negative the existence of the appre¬ 
hension is a year or more. But a long continued ill¬ 
ness may become a marz-ul-maut when it begins to 
increase in severity and the increase ends with death 
for the aggravation is to be taken- as a new illness 
likely to create fear of death in the sufferer’s mind. 
Inability to attend to one’s daily avocations or to 
stand up to say one's prayers may be regarded as a 
test of marz-ul-maut, for such inability in a person 
suffering from a mortal disease may ordinarily 
taken as sufficient to create an apprehension of death. 
3 C. W, N 57 ; 31 Cal. 319 and 35 Cal. 271, (P. C.) 
Foil. (Kotwal A. J. C.) Umrao v - Karim. 

103 I. C. 30 = 23 N. L. R- 102* 
A. I. R. 1927 Nag- 324. 

- Death-bed gift—Donor paralytic and dyou] 

eight months after attack—Doctrine applies. 

Where the donor at the time of waktnama was a 
very old man ; was attacked by paralysis of the lo" er 
1 1 mbf ; he at once became a helpless invalid, pefflja- 
1 nently confined to his bed ; he could not perform 
ordinary offices of nature without assistance, and ev^' 1 
I he could not leave his bed for religious exercises an 
diet till eight months after. . 

Held : that the deed was executed when there w ^ 
apprehension of imminent death and the wakf 
valid only to the extent of one-third of the wakf 5 f 
sets : (Case law and authorities discussed in detail 
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MAHOM SDAN LAW—-G ift—Death-illness 
-—O/i us of proof. 

The burden of proof of a deed of gift executed 
during deatlidllness rests on the party assailing the 
deed. (Shah, Ag. C, J, and Kincaid, J.) Hassanalli 
Degumiya v. Ruhulla Hamad. 86 I. G. 886 = 

27 Bom. L. R. 184 = 
A.I.R. 1925 Bom- 305* 

- Essential conJ it ions. 

Iu order to establish marz-ul-maut there must be 
present at least three conditions :—(rr) Proximate 
danger of death, so that there is a preponderance of 
apprehension, that is, at the given time death must be 
more probable than life; ( b) there must be some 
degree of subjective apprehension of death in the 
mind of the sick person ; (c) there must be some 
external indicia, chief among which may be placed 
the inability to attend to ordinary avocations. (Shah, 
Ag. C.J. and Kincaid, J,) Hassanalli Degumiya v. 
Ruhulla Hamad. 86 I.C. 886=27 Bom. L.R. 184= 

A.I.R. 1925 Bom. 305. 

-— Marz-ul-waut—*Apprehension of immediate 

death is necessary—Occurrence of death feiv days 
after is not enough. 

The mere fact that the donor was suffering from 
phthisis or that he died a few days after the execu¬ 
tion of the deed is not enough to establish what in 
Muhammadan Law is technically called Marz-ul-maut. 
On the contrary lingering diseases like phthisis have 
been taken by Muhammadan lawyers to remove the 
suspicion of apprehension of immediate death on the 
mind of the patient. 35 C. 271 (P.C.), Ref. (Suhra- 
wardy J .) Syed Raza Ali v. Kazi Nur-ud-Din 
Ahmad. 78 I, C. 174 = A.I.R. 1925 Gal. 537. 

■-Carbuncle in case of person of eighty is death- 

illness. ( Stuart , J.) Mt, Faiz Bibi v. Rudrat 
Ullah. 78 I.C. 977 = A.I.R. 1924 All. 935. 

-— Gift by pregnant woman — Gift will be marz- 

ul-maut only if made after pains begin. 

It is not the Muhammadan Law that a woman who 
is pregnant is considered to be suffering from a mortal 
disease and on the face of it it would be an absurdity 
to support such a doctrine. The Muhammadan Law 
takes the common sense view that the danger does not 
begin until the pains begin, f Stuart, J.) Syed 
Shumsul Hasan v. Syed Hasan. 71 I.C. 296 = 

A.I.R. 1923 All. 173. 

•-— Conditions. 


In order to establish Marz-ul-maut there must be 
present at least three conditions :— 

(1) Proximate danger of death, so that there is a 
preponderance of apprehension or Khouf that at a 
given time death must be more probable than life ; 

(2) there must be some degree of subjective appre- 
, hension of death in the mind of the sick person ; and 

(3) therejnust be some external indicia , chief among 
which would be the inability to attend to ordinary 
avocations. 30 Bom. 537 ; 31 Bom. 264 and 31 Cal. 
319, Foil. 

Too narrow a view must not be taken of the 
doctrine of death-illness. The question is was the 
disease of such a nature or character as to induce in 
the person suffering, the belief that death would be 
caused thereby or to engender an apprehension of 
death and was the illness such as to incapacitate him 
from the pursuit of his ordinary avocations or stand¬ 
ing up for prayers, a circumstance which might 
create in the mind of the sufferer an apprehension of 
death. 3 C.W.N. 57, Foil. (Kincaid,). C. and Ray¬ 
mond, A.J.C.) Mt. Bhagharj v. Mt. Khatumal. 

80 I C- 118 = 16 3.L.R. 25= 
A.I.R. 1921 Sind 177. 
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MAH0MEDAN LAW—*Gift—Delivery of posses- 
sion— Constructive possession- 
—Gift—'Delivery of Possession—Common resid¬ 
ence, • c) 

Under Mahomedan i .aw the gift of a portion of the 
family house in which the donor and donee have all 
along been living is valid even though there is no 
actual divesting by donor or delivery to the donees. 
13 Mad. 46, Foil. ( Wallace, J.) Muhammad Naina 
M aracair v. Ummanaikani Ammal. 

A.I.R. 1930 Mad. 593. 

-Actual transfer of physical possession is not 

necessary to complete a gift in cases where donor and 
donee live in the gifted house, The fact that the donor 
continued to live in the same house for about a month 
after the date o f the gift which lie had made by 
means of a registered deed does not show that 
possession was not given to the donee where it is so 
expressly stated in the deed. (Case-law discussed.} 
(Jai Lai, J.) Rahmat Ali v. Mt. Daulat Bibi. 
90 I.C. 640=7 L.L.J. 301 = 26 P.L.R. 322 = 

A.I.R. 1925 Lah- 501. 
—Gift—Delivery of possession — Constructive 
possession. 

— —■—Gif t is validated by even constructive posses¬ 
sion when actual possession is not possible. 

i ‘he need of seisin in a case of gift on the part of 
the donee is satisfied according to the nature of the 
possession of which the gifted property is capable, 
Such seisin may be either actual or constructive. 
Where, therefore, the subject-matter of the gift is 
only capable of constructive possession and such 
possession accompanies the gift, the gift must be held 
to be valid. 15 Cal, 684 (P.C.); 11 Cal. 121 (P.C.) ; 
A.I.R. 1922 P.C, 281; A.I.R. 1929 P.C. 149; 28 All. 
439 (P.C.) and 11 All. 460 (PC.), Rel. on. (Wazir 
Hasan and Srivastava, JJ ,) Zahuran v» Abdus 
Salam. 123 I.C. 857 = 7 O W N-88 = 

- —Sufficiency . A.I.R. 1930 Oudh 71. 

No doubt, under the Muhammadan Law delivery of 
possession is necessary in order to make a gift valid. 
But the intention of the donor is to be looked to. 

By possession in connexion with the law of gift is 
meant such possession as the nature of the subject of 
the gift is capable of and each case will depend on its 
own facts. The mere fact that the donor happened 
to live in the house which was the subject of the gift 
would not be sufficient to make the possession of the 
house that of the donor. 

he land in the possession of the tenants could be 
the subject of a valid gift and all that is required by 
the donor in order to perfect the gift is to give such 
possession as the property is capable of. If the pro¬ 
perty is in the possession of tenants and if the donee 
is unable to receive the rents and profits of the 
property even then the gift would be good ; and in the 
case of a mortgage with possession when the term 
expires or when the time for redemption accrues, if 
the property is redeemed by the donee, that would be 
sufficient in order to validate the gift under the 
Muhammadan Law. 11 All. 460'(P.C.), Foil. 

Where a person makes gift of certain items some of 
which he cannot at once deliver into the hands of the 
donee, it would not be right to hold that the whole 
gift is invalid or that portion of gift relating to the 
property which could not be delivered into the hands 
of the donee is invalid. It would be against the clear 
intention of the donor to declare that a portion of the 
gift is invalid when he intended that the whole of it 
should be valid. (Devadoss, J.) Ajagak Hazar Saheb 
y! An NAM MAH. 100 I.C. 62 = AIR. 1927 Mad. 572. 

- Donor putting demee in a position to take 

possession is sufficient delivery for validating gift. 
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MAHOMEDAN LAW —Gift—Delivery of posses¬ 
sion —Constructive possession. 

When the donor puts the donee in a position to 
take possession of all the properties in gift, it is suffi¬ 
cient delivery under the Mahomedan Law .to validate 
the gift, and therefore where the properties gifted are 
in possession of tenants and the donor informs them 
of the gift and asks them to attorn to the donee, the 
gift is valid. ( Adami and Kulwant Sahay, JJ.) 
Abdul Haque v. Mt. Tamizan. 97 I.C. 154 = 

8 P.L.T. 406 = A.I.R. 1927 Pat. 20. 
-- Declaration of intention , transfer in Govern¬ 
ment Register and asking tenants to attorn to donee 
are enough. 

Where the donor declared his intention to part with 
the possession of the gifted property and his intention 
was manifested by actual transfer of the property in 
the name of the donee in the Municipal and Govern¬ 
ment Land Kecord and he asked his tenants to attorn 
to the donee, 

Held, that there was proper transfer of possession 
to validate a deed of gift. (Shah, Ag. C. J. and 
Kincaid,].) Hassanalli Degumiya v. Ruhulla 
Hamad. 86 I.C. 886 — 27 Bom. L-R- 184 = 

A-I-R. 1925 Bom< 305. 
—Gift—Delivery of possession—Fiduciary rela¬ 
tion. 

Where the donee is a minor who cannot take pos¬ 
session of the property gifted, the intention to give 
declared in the deed is sufficient provided the donee 
and guardian continue to hold the property ' on behalf 
of the donee. 13 Mad, 46, Foil, ( Wallace, J.) 
Muhammad Naina Maracair v. Ummanaikani 
Ammal. A.I.R. 1930 Mad. 593. 

—--Ordinarily, a gift of immovable property, of 

which the donor is in actual possession, is not com¬ 
plete unless he physically departs from the premises 
with all his goods and chattels and the donee formally 
enters into possession. But where the donee is a 
minor and the donor is either the guardian of the 
donee or stands in loco parentis to him, no change 
of possession is necessary to complete the gift. In 
such a case a mere declaration by the donor is consi¬ 
dered sufficient, provided it can be inferred from the 
surrounding circumstances that the donor had a real 
and bona fide intention to make the gift. 

If the donor is in actual possession of the gifted 
property, the law will be satisfied without change of 
possession and will presume the subsequent holding 
of the property to be on behalf of the minor. But 
this rule does not apply where the donor is not in 
actual possession. The gift by a father to his infant- 
child is completed by the contract, and it makes no 
difference whether the subject of the gift be in his 
own hands, or in deposit with another. But if it be 
in the hands of an usurpur or of a pledgee or of a 
tenant who has hired it, the gift is not lawful for 
want of possession. 23 W. R. 208 (P. C.); 15 M. L. T. 
345; 35 M. L. J. 541; and 29 M. L. J. 733 ; Foil. 

(Harrison and Tek Chand, JJ.) Allah Rakha v. 
Ali Mahomed. 108 I. C 741 = 9 Lah. 567 = 

30 P. L. R. 107 = A. I. R. 1929 Lah. 45. 

-- Grandfather making gift of property to 

daughter's sons— 'Parents of grandsotis as well as the 
grandsons living with grandfather—Donor keeping 
possession of the property with himself—Gift is 
not complete. 

In a case of alleged gift by maternal grandfather to 
his grandsons, it was found that the grandsons were 
minors at the time of the alleged gift, the parents of 
the minors lived in the house of the donor as well as 
the grandsons themselves and they were maintained 
by the donor r not entirely at any rate to a large 


MAHOMEDAN LAW— 'Gift —Delivery of posses¬ 
sion—Fiduciary relation, 
extent. The donor had announced to his friends at a 
dinner party that he had made a gift of his property 
to his grandsons. There was no mutation of names 
and no deed was executed. The grandfather conti¬ 
nued to be in possession of the property and there 
was no evidence to show that the donor in any way 
intimated that he regarded himself as a trustee for his 
grandsons or that he was in possession of the property 
on their behalf. 

Held, that the case did not come within the 
exception to the general rule and therefore the gift 
was not complete in the absence of any delivery of 
possession or relinquishment of control over the pro¬ 
perty by the grandfather. (Sir Lancelot Sanderson.) 
Musa Mia v, Kadar Bax. 109 I. C. 31 = 

52 Bom. 316 = 55 I. A. 171 =32 C. W. N. 733 = 
47 C. L. J. 517= 30 Bom. L. R. 766 = 
A. I. R. 1923 P. G. 103 = 54 M. L- J. 655 (P-C-). 

- ^Gift to wife—Mutation of wife's name 

effected-—Possession of husband will be presumed 
to be on behalf of wife. 

In the case of a gift of immovable property by a 
Mahomedan husband to his wife, once mutation of 
names has been proved, the natural presumption 
arising from the relation of husband and wife existing 
between them is that the husband’s subsequent acts 
with reference to the property were done on his wife’s 
behalf and not on his own, I Bom. H. C. 157 and 
13 Bom. 352, Rel. on. (S*r John Wallis.) Ma Mi 
v. Kallander Ammal. 100 I.C. 32 = 5 Rang. 7 = 
54 I. A. 23 = 25 A. L. J. 69 = 29 Bom. L. R. 772 = 

45 C. L. J. 268 = 31 C.W.N. 625 = 
A. I. R. 1927 P. C. 22 = 52 M. L. J. 362. (P.C.) 

- Gift to minor in custody of donor—Transfer 

of possession is not necessary—"Lawful custody" 
meaning explained. 

No transfer of possession is necessary in the case of 
a gift where a donee is a minor in lawful custody of the 
donor and the words "lawful custody” are not limited 
to the custody of only such persons as those who come 
first in the line of succession of those entitled to claim 
guardianship, but include the custody of a person in 
actual custody of the minor with the express consent 
of the legal guardian or at any rate with a consent to 
be implied from the absence of any opposition. 
(Boys and Kendall, JJ.) Mahomed Yusuf v. 
Mahomed Ismail. 100 I- C. 1022 = 

A. I. R. 1927 All- 414. 
- Gift by husband to wife. 

In the case of gifts among Mahomedans, delivery 
of possession is necessary for validity : 49 I. A. 195 

and A. I. R. 1922 P.’C. 281 (P. C.), Foil. And even in 
the case of a gift from the husband to the wife, an 
overt act to evidence delivery is not less necessary, 
on the grounds both of Mahomedan and of general 
jurisprudence. 

The onus is on the donee to prove that possession 
was given. 3 I. A. 291 and 2 Cal 184 (P. C.), Foil 

Where husband and wife are living together and 
where, therefore, it may be said that the wife is 
already in part possession of the property, a less 
unequivocal act is required as exemplifying the inten¬ 
sion of the parties than would be requisite in a case 
where the parties were not living together or were 
strangers. 

Where a deed of gift of a house made by a 
Mahomedan husband in favour of his wife provided 
in the end "And my right to live in that property 
life has been reserved. And you are to take possession 
of the said property after my death” and there was no 
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MAHOMEDAN LAW—Gift—Delivery of possession 
—Fiduciary relation. 

evidence to show that actual or constructive possession 
of the property was given to the donee. 

Held : there was no delivery of possession and 
hence the deed of gift was null and void, ( Case-law 
discussed .) (Marten and Madgavkar,JJ.) Kailsr. 
bhai v. Nanibibi. 98 I. c. 285 = 

28 Bom. L. ft. 1098 = A. I. H. 1926 Bom. 559. 

*- Gift in trust . 

In order to complete a gift by way of trust it is 
sufficient to give possession to the trustee, but a 
Mahomedan trustee can, in such a case by making 
himself a trustee or agent of the donee of expressing 
an intention to treat his own possession as the donee’s, 
unequivocally, transfer legally effectual possession to 
the donee while himself remaining in actual possession. 
2 L. W. 1018, Foil. (Srinivasa Aiyangar, J .) 
Md. Bi Bi v . Sulaiman. 98 I. C. 838 = 

24 M. L. W 425 = A. I. R. 1926 Mad. 1110. 
- —Gift by husband to wife. 

Per Ashworth , A, J. C . —For a gift by a husband 
to a wife who is not a minor, some act of delivery of 
possession other than the mere declaration in the deed 
that possession has been given is necessary. 

Per Wazir Hasan , A. J . C.—Where the object of 
the gift is to accelerate the operation of a previous 
will, the donor stands in the relation of husband to 
the donee, the donee is a pardanashin lady, the 
subject-matter of the gift • in her favour is an interest 
in the property and not the corpus of it, the husband 
and the wife live amicably together so long as the 
former is alive, and in the deed of gift the donor makes 
a declaration to the effect that he has put the lady 
donee in possession of the property, the lady should 
be held to acquire such possession as the nature of the 
property gifted to her is capable of and the gift should 
be held to be completed. (Wazir Hasan and Ash¬ 
worth, A. J . Cs) Amjad Khan v- Ashraf Khan. 
87 I. C. 445 = 2 0. W* N. 83 = 28 0. C. 265 = 

A. I. R. 1925 Oudh 568. 

- to minors under guardianship of 

donor—'Unequivocal declaration of donor's being 

divested is sufficient. 

Where a gift is made in favour of minor children 
under the guardianship of the donor, delivery of 
possession is not absolutely essential, an unequivocal 
declaration that the donor has ceased to hold the 
- property as owner is s uffi cient. ( Daniels and Dalai, 
A.J. Cs.) Mst. Haifiz-un-nissa v. Jawahir Singh. 

66 I C. 24=24 O.C. 374 = A.I.R. 1921 Oudh 209. 
—Gift—Delivery of possession—Part delivery. 
- -P resumpt ion. 

Where there is evidence to show that some of the 
properties in a gift have been delivered, delivery of 
possession of all properties can be inferred. (Adatni 
and Kulwant Sahay, JJ •) Abdul Haque v. Mi. 
Tamizan. 97 I.C. 154 = 8 P.L.T. 406 = 

A.I.R. 1927 Pat. 20. 

-- Possession given of some lands but not of 

others—Gift operates as to latter also. 

A gift should be looked at as a whole. Where the 
donor of certain properties gives the donee actual 
possession of such of them as are in the donor's 
'possession but with regard to the rest which have 
been mortgaged to a third person with possession, 
nothing further is done than the mere execution of 
the gift deed, the donee should be held entitled to the 
latter set of properties also and to redeem the mort¬ 
gage on them. ( Macleod , C.J. and Shah, J.) Chand- 
SAHEB KASHIMSAHEB V . GANGABA1 VlSHNU. 

64 I.C- 21 = 45 Bom. 1296 = 23 Bom. L.R. 563 = 

A.I.R* 1921 Bom. 248. 
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—Gift—Delivery of possession—Sufficiency of. 

Donor not in possession but doing all in his power 
to complete the gift—Gift is valid. 15 Cal. 684. Foil. * 
30 All. 250 and 11 All. 460 (P.C.), Rel. on. (Dalai 
and Pul Ian, JJ .) Mr. Ahmadi Begam v . Abdul 
Aziz. 100 I C- 644=49 All. 503 = 25 A.L.J. 407 = 

A.I.R. 1927 All. 345. 

- ’Admissions as to delivery of possession by 

donor has not the effect of actual delivery. 

Admissions as to delivery of possession by donor, 
firstly in the deed of gift itself, secondly, before the 
Sub-Registrar, thirdly, in the mutation proceed¬ 
ings, and fourthly, in the jawab-i-dawa filed by him 
in a subsequent suit between the co-sharers of the 
holding, cannot have the effect of putting the donees 
in actual possession of the undivided share. (Zafar 
Ali, J.) Ahmad Hussain v. Qumar Ulzaman. 
102 I-C. 829 = 9 L-L.J. 220=A.I.R. 1927 Lah. 413. 
—Gift—Essentials. 

In order to constitute a valid gift inter vivos under 
the Mahomedan Law applicable to Hanafis, three 
conditions are necessary, viz., (1) Manifestation of the 
wish to give on the part of the donor. {2 The accept¬ 
ance of the donee, either impliedly or expressly. (jj 
The taking possession of the subject-matter of the 
gift by the donee, either actually or constructively. 
A.I.R. 1922 P.C. 281, Rel. on. (Sir Lancelot San * 
derson.) Amjad Khan v. Ashraf Khan. 

116 LC. 405 = 6 O W N. 483 = 33 CWN. 753=.’ 
1929 A.L.J. 571 = 31 Bom. L.R. 809 = 

56 I-A. 213 = 36 LL.W. 91 = 4 Luck 305 = 
A.I.R. 1929 P.C. 149 = 57 M-L.J. 439. (P.C.) 

—--Under Mahomedan Law it is essential to the 

validity of a gift that there should be ( i ) a declaration 
of gift by the donor ; (it) an acceptance of the gift by 
the donee, express or implied ; and (Hi) it should be 
accompanied by such delivery of possession as the 
gifted property is susceptible of. (Harrison and Tek 
ChandJJ.) Allah Rakha v. Ali Mahomed! 

108 I-C. 741 = 9 Lah. 567 = 30 P.L.R. 107 = 

A.I.R. 1929 Lah. 45* 

-Registration of deed does not cure the want of 

delivery of possession. ( Harrison and Tek Chand.JJ.) 
Allah Rakha v. Ali Mahomed. 108 I. C. 7&i - 

9 Lah. 567 = 30 P. L. R. 107 = 

A. I. R. 1929 Lah. 45. 

- Registration is not necessary to complete gift. 

When the ingredients necessary for the completion 
of a valid gift under Mahomedan Law are proved to 
have been present, the gift is complete and registra¬ 
tion is not necessary to complete the gift and is a 
superfluous act. (Srivastava, J.) Abdul Rahman 
v. Gaya Prasad. 6 0. W. N. 843 = 

A. I. R. 1929 Oudh 435. 

-If a person disposed of by gift a house to another 

and continued himself to inhabit it, or even keep some 
part of his property therein, the gift is void if com¬ 
plete delivery and possession are not established. 
Exception is made in that case to the gift of a house 
by a wife to her husband in which the parties conti¬ 
nue, both, to reside and by a father of his house to 
his son while himself continuing to occupy it (6 M. H. 
C.R. 455, Ref.) In other cases for the completion of 
the gift, abandonment even for a short time by the 
donor would be necessary (29 Bom. 478, Ref.) Or it 
is sufficient that the donor and the donee are present 
on the premises, and an intention on the part of 
donor to transfer has been unequivocally manifested. 

(9 Bom. 146, Ref.) Where beyond the written deed 
of gift, there is no unequivocal intention to transfer 
manifested, but on the contrary the donor, soon 
after her deed of gift, joined in mortgaging the hpuse, 
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Held, this action of her would tend to show that 
there was no such intention expressed as would render 
unnecessary the vacation of the house by her to com¬ 
plete the gift. {Adami, J.) Dalpheroo Mian v. 
Bangali Mali. 71 IX. 897 = 4 P.L T. 397 = 

A.I.R. 1923 Pat. 481. 


-- —Oml gift. 

An oral gift by a Mahoniedan may be a valid one, 
but the mere fact that the wife wanted mutation of 
her property in her husband’s name is not sufficient 
proof of deliberate surrender or transfer by the wife 
in her husband’s favour. In such a case the question 
of adverse possession between husband and wife does 
notarise. 24 W. R. 274; 11 N.L.R, 164; 3 All. 266 
and 30 Mad. 305, Ref. {Findlay, J.C .) MAYAPAD 
Khan v. Hazarilal. 108 LC. 435 = 

A.I.R. 1928 Nag. 275. 
——■—'Possession must pass to the donee. 

For the validity of a gift under Mahomedan Law, 
possession of the gifted property must pass from the 
donor to the donee. A.I.R. 1927 P.C. 22, Rel. on. 
(Wazir Hasan and Nanavutty, JJ.) Mahomed 
Haidar v. Moti Lal. 110 IX. 26 = 

A I R. 1928 Oudh 414. 

-It is the essence of a gift under fttohamedan law 

(1: that the donor should intend to transfer in present 
to the donee the subject-matter of the gift; (2) that there 
should be acceptance of the gift by the donee; or 
(3). that the donee should have obtained delivery of 
seisin. Acceptance and seisin may be actual or con¬ 
structive according to the circumstances of the case, 
but no transaction, of which the above are not ingre¬ 
dients, is or is to be treated as a gift under Moha- 
medan law. 'B. B. Ghose and Page, JJ.> Sarafud- 
din Mohamed v. Mohiddin Muhammad. 

103 I C- 67 = 54 Cal. 754 = 31 C-W.N. 1068 = 

A-I.R. 1927 Cal. 808. 


—- Essentials are declaration, acceptance and 

delivery of possession. 

The essentials of a gift under the Mahomedan Law 
are a declaration of heba by the donor, an acceptance, 
express or implied, of the gift by the donee, and 
delivery of possession of the property, the subject- 
matter of the gift, according to its nature. A simple 
gift can only be made by going through the above 
formalities and no written instrument is required. 
38 All. 627 (P.C.), Rel. on. 

The position under the Mahomedan Law" is this 
that a gift, in order to be valid, must be made in 
accordance with the forms stated above ; and even if 
it is evidenced by writing, unless all the essential 
forms are observed, it is not valid according to law. 
This being so, a deed of gift executed by a Mahome¬ 
dan is not the instrument effecting, creating or making 
the gift, but a mere piece of evidence and does not 
require registration within the meaning of S. 17, 
Registration Act, {Suhrawardy and Graham, JJ.) 
Nasib Ali v. Wajed All. 100 I.C. 296 = 

44C L J. 490= A.I.R. 1927 Cal. 197. 
■——'Gift by father to sou is complete on execution 
of deed—’Registration or delivery of possession is 
not necessary. 

Under Muhammadan Law, a deed of gift executed 
by father to liis minor son is complete and binding 
as soon as tlie donor executes the deed, and neither 
registration nor delivery of possession is necessary to 
make it complete. 19 Mad, 433 ; 35 All. 3 and 40 
Mad* 204, Considered. {Campbell, J *) Fateh 
Mahomed r, Mitha. 92 IX. 479 = 

A.I R. 1926 Lah. 286. 


- —-Gift and hiba-bil-iway .—Possession is unneces¬ 
sary in Uba-bil-iwaz unlike in gift. 

tiyi 
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A Hiba-bil-iwaz has incidents very different from 
those of a simple gift inasmuch as the taking of 
possession is necessary to validate a gift, pure and 
simple, whereas in the case of a hiba-bil-iwaz the 
taking of possession is not necessary. {Scott-Smith 
and Fforde.JJ.) Hafiz Feroz-ud-Din Ahmad 
v. Sardar Shah. 79 I C- 81=6 L L.J. 221 = 

A.I.R. 1924 Lah. 562. 

- Declaration , acceptance and transfer are 

essential though registration is not necessary. 

Under Muhammadan Law a gift can be made 
orally and need not be made by a registered instru¬ 
ment but there must be evidence from which a 
declaration by the donor, acceptance by the donee 
and transfer of possession may be proved. The fact 
that father allowed his two sons to be recorded as 
owners of the property is no sufficient proof of a 
declaration of gift. A man might allow his property 
to be recorded and possessed by his sons without any 
intention that they should be owners as for instance if 
he wishes to baffle his creditors. The Muhammadan 
Law while dispensing with a registered deed does 
require a formal declaration, {Ashworth, J.C.) Khalil 
Ullah Shah v. Eway Ali. 74 IX- 390 = 

26 OX. 128 = A.I.R. 1923 Oudh 214. 

-Hiba-bil-iwaz— Passing of consideration and 

bona fide intention of donor to divest himself in 
present! of property, arc essential elements. 

Where a gift is made in consideration of the donee 
giving up certain rights, but it is not proved that the 
donee did so. Held : the gift is not valid and the 
property does not pass to the donee. In a Hiba-hil- 
iwaz actual payment of the consideration must be 
proved and the bona fide intention of the donor to 
divest himself in presenti of the property to confer 
it upon the donee must be proved. {Piggott and 
Walsh, JJ.) Mohan Lal v. Mahmud Hussain. 

67 IX. 671=44 All. 580=20 ALJ. 434 = 

A.I.R. 1922 All. 347. 

-The essentials of a valid gift, according to Moham- 

madan law are aqd (tender and acceptance or 
declaration and assent) and milk (seisin). By’posses¬ 
sion in connection with the law of gift, is meant such 
possession as the nature of the subject of the gift is 
capable of. {Chatter jee and Suhrawardy, JJ •) 
Tara Pr as anna Sen v. Shandi Pibi. 62 IX- 481 = 
49 Cal- 68 = 25X W.N. 761 = A.I.R. 1922 Cab 422. 

-Heba or Heba-bil-iwaz— Document failing a$ 

I-Ieba-bil-iwaz can take effect as a simple Heba 

A document which fails as a heba-bil-iwaz can 
take effect as a simple heba if it satisfies the conditions 
of a deed of gift. Where in the plaint a deed of gift 
is referred to as gift for consideration heba-bil-iwaz) 
in one part and in another as a simple gift (heba) and 
the question, whether the transaction could be treated 
as a simple gift, even if the document is not valid as a 
heba-bil-iwaz, is raised in the Court of first instance at 
the hearing, the Court will consider whether it can be 
treated as a simple gift having regard to the intention 
| of the donor. 24 C. W. N. 926, Dist. {Chatterfie 
and Panton, JJ.) SERAJUtiDIN HaldaK v. IsAB 
Haldar. 70 IX-203 = 49 Cal. 161 = 

25 C.W.N. 833 = A.I.R. 1922 Cal- 258. 

- -Shiah law—Croat km of life-estate and gift (n:cr 

to unborn persons is not valid. 

Under the Shia Law the creation of a life estate 
and a gift which would amount to a vested remainder 
in English Law are clearly permissible. But a gift 
understood in Shiah Muhammadan Law is a contract 
[ between two parties. The elements of proposal and 
acceptance are the essential constituents of a contract 
of giit, so that if either of them be w anting there can 
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be no valid contract. Seisin is not an essential ele¬ 
ment of gift, that is to sav, of the formation of a con¬ 
tract, but it is necessary for the purpose of giving 
effect to a contract. The absence of acceptance and 
the presence of contingency or futurity must be found 
in a case where a gift is made in favour of a person 
who has not come into existence. And therefore a 
gift to such-a person must fail. (Wazir Hasan, A.J.C.) 
Sirij Husain v. Mushaf Husain. 65 I.C. 132 = 

9 O L J. 149 = 24 O.C. 321 = 
A-I.R. 1922 Oudh 93. 

—Gift—Hiba-bibiwaz. 

--— Hih-ah-ashart-ul-cwaz—Registration is neces¬ 
sary on fulfilment of condition. 

Although under Mahomedan law the transaction 
known as hib-ab-asbart-ul-ewaz is nominally a gift 
with a condition for consideration, yet once the condi¬ 
tion is fulfilled the contract becomes a sale and re¬ 
quires registration like sale deed. 4 I.C. 466, Ref. 
(Ross and Wort, JJ,) Khodaijatul Kubra v. 
Krishna Pershad. A.I.R. 1930 Pat. 530. 

-Though in the case of a hiba-bil-iwaz it is not 

necessary to take possession of the property, still it 
will not be effective unless it is accepted by the donee, 
or, if he is a minor, by the guardian on his behalf. 
(Stuart, C. J. and Raza, J.) MiK2A Md. Sadi^ 
Ali Khan r. Fakhir Jahan Beg am. 117 I.C- 385 = 
6 O W N- 1251=3 Luck. 521 = A I R. 1929 Oudh 97. 

-— Heba—hiddents discussed. 

The fundamental conception of a heba-bil-ewaz is 
that it is a transaction made of two separate acts of 
donation, that is, it is a transaction made up of mutual 
or reciprocal gifts between two persons, each of whom 
is alternately the donor of one gift and the donee of 
the other. The ewaz or exchange in gilt is of two 
kinds, one subsequent to the contract, the other stipu¬ 
lated for in it. When the exchanging takes place 
subsequent to the gift, the ewaz is a gift ah initio. So 
that it is valid where gift is valid and void where gift 
is void, there being no difference between them except 
as to the dropping of the power of revocation in the 
case of the ewaz while it is established in that of the 
gift. And after possession has been taken of the ewaz, 
the power to revoke drops also with respect to the 
gift. So that neither party can reclaim from his 
fellow what he has become possessed of whether the 
ewaz were given by the donee or by a stranger, with 
or without his direction. All the conditions of gift are 
applicable to the ewaz. I f a person gives something 
to another on condition of that other giving something 
to him in exchange for it, the mutual seisin of the 
respective returns is regarded ; that is to say, the 
contract is nothing until the two seisins take place, 
and is made null, by the subject of it on either side 
being mixed with other property. Giving an ewaz 
or exchange for the gift may be entirely an after¬ 
thought or may have been stipulated for in the first 
transaction, which in that case is termed hib-ab- 
ashart-ul-evvaz or a gift with a condition for an ewaz 
or exchange. In both cases the ewaz is itself a gift, 
and is valid ouly when it is something that can law¬ 
fully be made the subject of gift. Up to possession 
too, the ewaz may be revoked, but after that, neither 
the original gift nor the ewaz or exchange for it is 
resumable. 

To every heba the doctrine of musha applies, 
except in so far as it must be taken that the creators 
of the doctrine could not have contemplated that it 
should be applied to the subject-matter of any parti¬ 
cular gift. To the true hiba-bil-iwaz the doctrine oi 
seisin and musha apply alike to the original gift and 
the gift in return, but neither seisin nor musha apply 
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to tire hiba-bil-iwaz falsely so called in India because 
such a transaction is not a heba at all, and nothing 
more or less than a sale. The transaction, falsely 
termed in India hiba-bil-iwaz, is not governed by the 
Mahomedan law of heba, but is amenable to the 
general law in India relating to contracts and the trans¬ 
fer of property. 11 M.I.A. 517 (P.C.), Dist. (Case-law 
discussed.) (B. B. Chose and Page, JJ.) Sarifud- 
din Mahomed v.Mohiuddin Mahomed. 105 I.C. 67 = 

54 Cal. 754 = 31 C W.N. 1068 = 
A. I R. 1927 Cal- 808. 

Where consideration for transfer is release from 
dower debt, transaction is not sale, but a gift for 
consideration—called heba-bil-iwaz. 1 Cal. 184 
(P. C.) and 9 O.C. 196 (P. C.), Folk (Stuart, C.J. 
and Wazir Hasan, J). Talib Ali v. KaniZ 
Fatima Begam. 102 I.C. 142 = 4 OW.N. 400= 

2 Luck. 575 = A-I.R. 1927 Oudh 204- 

- Transfer of Property Act, S. 128— Applica¬ 
bility to hiba-bil-iwaz. 

A deed by a Mahomedan husband in favour of his 
wife transferring absolute proprietary title in the 
immovable property in part payment oi her deferred 
dower is one of hiba-bil-cwaz and not a gift and 
S. 128 does not apply. (Stuart, C. J. and Raza,J.) 
Ram Charan v. Mt. Abida Begam. 101 I.C. 690= 

4 O W.N. 456 = A.I.R. 1927 Oudh 176. 

- Services rendered by donee to donor 

having no monetary value—Gift is not in the 
nature of sale and delivery of possession is neces¬ 
sary. 

Where a gift is made by a Muhammadan in lieu of 
something which has a monetary value the transac¬ 
tion may be considered by way of sale, and in such a 
case services of a professional character rendered by 
the donee to the donor may be considered as a consi¬ 
deration of monetary value. But where there is no 
money consideration nor can the services rendered by 
the donee to the donor be reckoned as having a 
monetary value, the deed cannot be considered to 
bear the character of sale, but the deed must be in¬ 
terpreted as a deed of gift and delivery ol possession 
is necessary to validate the gift. (Misra, J.) Amir 
Kiian v. HUkumat Bibi. 94 I.C. 392 = 

A.I.R. 1926 Oudh 474. 

- Gift in consideration of love , services or 

favours rendered is not hiba-bil-ewaz. 

Per Dalai, J. C. —-The gift which is made in consi¬ 
deration only of natural love and affection or of 
sen'ices or of favours rendered does not fall under 
the category of hiba-bil-iwaz (Wazir Hasan, A. J- C. 
dissenting.) 

1 Wazir Hasan, A. J. C .— Even an obligation created 
by past services is an obligation which carries money 
value and gift made in consideration of such past 
services must be considered to be hiba-bil-iwaz. 
The narrow sense in which the Mahomedan jurists 
understood the term "property” is wholly unsuited to 
the modern and progressive stale of society. 
(Dalai, J . C. and Wazir Hasan, A.J. C;) Imdad 
Ali v. Ahmad Ali. 85 I.C. 400 = 

28 O C. 55 = A.I.R. 1925 Oudh 518. 

■- Revocability. 

Wazir Hasan, A. J . C\—AV here a gift is made in 
consideration of the services that had been rendered 
to the dono? by the donee the gift is irrevocable. 
{Dalai, J. C. and Wazir Hasan, A. J.C .)f Imdad 
Ali v. Ahmad Ali. 85 I.C. 400=28 0-C. 55= 

A.I.R. 1925 Oudh 518. 

Oral transfer by a Mahomedan to his wife oi 
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immovable property of more than Rs. 100 in value in 
lieu of dower debt must be taken to be sale and not 
a hiba-bil-iwaz and can only be effected by a regis¬ 
tered instrument as required by Section 54. 17 C. L. 
J. 173 and 3 All. 266, Dist, (Kotval, A. J. C .) Fah- 
midUn-Nisa v. Hiralal. 64 I-C. 126 = 

17 N-L R- 103 = A I R. 1921 Nag. 84. 
—Gift^Law applicable. 

• - "’ Gi// by Mahomed an to Hindu. 

A, a Mahomedan, made a gift of Ins property to B, 
a Hindu, and completed the transaction by making 
delivery of possession to him. A subsequently sold 
the property to C, another Mahomedan, who after¬ 
wards made a gift of that property to his daughter 
but left the transaction incomplete as no delivery of 
possession was given. In a suit brought by C's 
daughter in conjunction with C against A and B to 
whom A had gifted away his property, the plaintiffs 
contended that the rules of Mahomedan law were not 
applicable to the gift made to B and that the provi¬ 
sions of S. 123, T. P. Act, applied to such a gift. 

Held : that since under the rules of Mahomedan 
Law a person governed by that law may make a valid 
gift to a Hindu by an oral transaction which is per¬ 
fected by delivery of possession, to apply the provi¬ 
sions of S. 123 to render invalid a gift made in this 
manner would have the effect of making the section 
abrogate a rule of Mahomedan law, in spite of the 
express provisions of S. 129 and that the gift by A to 
the Hindu donee should be treated as valid. 1 lain- 
tiff’s claim was accordingly dismissed as the title of 
C’s vendor A had ceased before C purchased the 
property from him. 21 Cal. 121 (P.C.), 6 M. H.-C. R. 
455, Dist. {Wort and James, JJ.) Mt. Tabera v. 
Ajodhya. A.I.R- 1929 Pat. 419. 

- >Gift to non-Mithamnutdan—Incidents of 

Muhammadan gift apply—After gift ts complete, 
donee's personal law will govern devolution of gift¬ 
ed property. 

After the gift takes effect and the donee gets posses¬ 
sion of the properly givfn, the law that governs the 
devolution of the property would be the personal law 
of the donee. The mere fact that the donee is a 
person belonging to a different persuasion, by itself, 
is not sufficient to take the gift out of the ordinary 
incidents of the Muhammadan Law relating to gifts. 
{Devadoss, J .) Ajagar Hazar Saheb v. Annammah. 

100 LG- 62 = A.I.R. 1927 Mad. 572. 

•Mxift—Mushaa- 

- Undivided share—Doctrine of Mushaa. 

Where the donor of an undivided share in certain 
properties has done all that lay in his power to put 
his donee in the same kind of (Lc., constructive) 
possession as he himself had over the property, the 
gift is complete. 

The doctrine of Mushaa ought to be confined within 
the strictest limits, being a doctrine wholly unadopted 
to a progressive state of society. 11 A. 460 (P.C.,) Ref. 
to. (Sen,J.) Gansi v. Mahomed Sherif. 

124 I-C- 728*= A.I.R. 1930 All. 793. 

-Under the Shah Law “Mushaa' or the gift of an 
undivided share is not invalid. ( Wallace, J.) Muham¬ 
mad Naina Maracair v. Ummakaikani Ammal. 

A-LR. 1930 Mad. 593. 
———Gift of a definite share in immovable 
property—Rule of mushaa is inapplicable to such 
estate. 

A definite share in immovable property, zamindari, 
houses or shops, is a separate estate with separate 
and defined rents. The rule of mushaa, therefore, 
which aims at prohibiting confusion between estates 
gifted and not gifted is wholly inapplicable to such an 
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estate : 35 Cal. 1 (P. C.); 11 All. 460 (P.C.), and 15 

Cal. 684 (P.C.), Ref. 2 I.A. 87 (P.C.), Dist. (Wazir 
Hasan and Srivastava, JJ.) Zabi ran v. Abdus 
Salam. 123 I.C. 857 = 7 OWN- 88 = 

A.I.R. 1930 Oudh 71. 

- —.Donor remaining in joint possession after 

gift—Gift offends against principles of Mahome¬ 
dan Law. 

Although, according to the doctrines actually in 
force, the original strictness of the technical rule 
relating to mushaa has been considerably cut down, 
yet where the donor after the deed of gift remained 
in joint possession until after bis death and adminis¬ 
tered the properties, and subsequent to bis death one 
of his sons, one of the donees, remained joint with 
the rest and administered the property, 

Held : that the gift offended against the rule of 
Mahomedan law as to mushaa and as to transfer of 
possession. (Allanson and Sen,JJ. Bibi Bilkisv. 
Wahid Ali. 114 I.C. 2t4=83 P.L T. 402 = 

7 Pat- 118 = A-I.R. 1928 Pat- 183. 

A transfer of one-third of a specific extent of land 
and gift of the sale consideration to the donee is not 
open to objection under the Mahomedan Law. 
(Dalai, J.) Zi lfi£AR Ali v. Mt. Kallu- 

112 I-C-227 (All.) 

- Gift of undivided share can be made by sale 

to proposed donee and then absolving him from debt. 

A gift of a moiety of a house can validly be effected 
by the donor selling it first at a fixed price and then 
absolving the debtor of the debt which was the price. 
(Dalai and Pullan.JJ ) Mt. Ahmadi Begam v. 
Abdul Aziz. 100 I.C. 644 = 49 All. 503 = 

25 A.L.J. 407 = A.I.R. 1927 All. 345. 

As mushaa or an undivided share does not admit of 
actual possession, it cannot form the subject-matter of 
a valid gift. (Zafar Ali, J ) Ahmad Husain v. 
Qumar-ul-Zaman. 102 LC. 829 = 9 L-L-J. 220 = 

A I R. 1927 Lah- 413. 

- —.Gift of mushaa by one co-sharer to another is 

invalid. 

Co-sharers are distinguishable from co-heirs. The 
gift of an undivided share by one co-sharer to another 
is not valid; 15 Cal. 684 (P.C. , Dist. (Zafar Alt, J.) 
Ahmad Hussain v. Qumar-ul-Zaman. 

102 I.C. 829 = 9 L L.J. 220 = A.LR. 1927 Lah- 413. 

- —Donee taking possession in definite shares 

cures defects due to Mushaa. 

Any defect in a gift due to mushaa can be cured 
by the donee, taking possession of the entire property 
gifted in definite shares. The doctrine of mushaa is 
one arising out of an archaic state of society and 
should be confined within the narrowest possible 
limits. 11 All. 460. J 'oil. (Misra, AJ.C.) Mt. Zalb- 
UN-NfsSA v. Irshad Hussain. 89 I C- 284 = 

12 O.L.J. 354 = 2 O.W.N. 505 = 
A I R- 1925 Oudh 504- 

.- —Doctrine of mushaa should be confined to 

narrowest limits. 

The doctrine of mushaa is one arising out of an 
archaic state of society and should be confined within 
the narrowest limits. 11 All. 460 (P. C.), Foil. 
(Daniels and Dalai, A, J. Cs.) Mt. Hafiz-UN-Nisa 

v. Jawahir Singh. 66 I.C. 24=24 0-C. 374- 

A.I R. 1921 Oudb 209< 
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MAHOMEDAN LAW—Gift—Mushaa. 

-- Gift of musliaa without apportionment to two 

donees. 

Where the only confusion or lack of definiteness is 
that a person who owns an entire property confers it 
on two donees without apportionment, the gift is valid, 
ai J the defect due to rnnshaa is cured by taking 
possession, in definite shares. \ Daniels and Dalai, 
A. J, CsJ) Mst. HafI£-un-Nisa v. Jawahir Singh. 

66 I.C. 24 = 24 O.C. 374 = A.I.R. 1921 Oudh 209. 
—Gift—Proof of. 

Registration of gift deed suffices, attestation need 
not be proved, (Mukerji, J.) Pancham Lal v. 
Md. Yaqub Khan. 92 I. C. 558 = 24 A.L.J. 313 = 

A.I.R. 1926 All* 294. 

—Gift—Revocation. 

■ - Void gift need not he revoked. 

A void gift is inoperative and does not require revo¬ 
cation to cease to be enforceable, nor does the ques¬ 
tion of limitation arise for a suit to set aside. A'LR. 
1924 All. 370, Rel, on. (Zafar Ali, J.) Ahmad 
Hussain v. Qumar-ul-zaman. 102 I.C. 823 = 

9lL.L J. 220=A I R. 1927 Lah. 413. 

■ - Gift for natural love—Gift with condition — 

Revocability. 

If the gift is one made by a Muhammadan on 
account of natural love and affection he may revoke 
it. But, where the gift is burdened with something to 
be done by the donee, and if the donee does that 
which is required by the donor to be done, the gift 
becomes irrevocable. Where the donor stipulates 
that the donee should discharge the debts of the donor 
but it is not stipulated that he should pay them from 
his separate property, it is immaterial whether the 
debts are paid from the gifted property or from 
donee’s separate properties. (Devadoss, J.) Ajagar 
Ha2ar Saheb v. Annammah. 100 I.C. 62 = 

A I R. 1927 Mad. 572. 

-When once delivery has been made, a gift under 

Muhammadan Law is not revocable if the conditions 
of the gift have not been broken. { Le Rossignol, J.) 
Hakim Din v. Qutab Din. 92 I.C- 284 = 

A.I.R. 1926 Lah. 211. 

- Gift to son-indaw. 

A gift in favour of the son-in-law is not irrevocable 
on the ground of its being made to a person within 
the prohibited degrees of marriage. {Dalai, J . C. and 
Wazir Hasan, A. J . C.) Imdad Ali v. Ahmad All 
85 I.C- 400=28 O.C. 55 = A.I.R. 1925 Oudh 518. 
- Waiver. 

The donor may revoke the gift even where he has 
purported to waive his right of revocation at the time 
of or after the declaration of gift; provided that where 
he has accepted something in return for the waiver 

he cannot revoke this gift. 

Where the donor waived his right of revocation in 
consideration of the services that had been rendered 
by the donee, 

Held, that he could not revoke the gift. 
{Dalai!J. G. and Wazir Hasan, A . J. C.) Imdad 
Ali v. Ahmad All 85 LC. 400=28 O.C- 55 = 

A.I.R. 1925 Oudh 518. 

■ * Gif t —In presenti. 

A deed executed by a Mohammadan lady purported 
to transfer certain property to her daughter in con¬ 
sideration of her promise to maintain the mother 
during her life-time and pay her* funeral expenses after 
her death. The possession of the properties was in 
fact handed over to the daughter. Held, the deed was 
a deed of gift in presenti, and that it was valid and 
not revocable. {Schwabe, C. J • and Wallace, J .) 
Fatima Bibi v. Khairum Bibj. 16 M.L.W. 894 = 
m A I R. 1923 Mad. 52. 


MAHOMEDAN LAW—Gift-Validity of. 

—Gift—Subject of. 

—- ‘Anything which is included in " Mai " can be 

gifted. 

Under the Mahomedan Law anything over which 
dominion or the right of property may be exercised, 
or anything which exists either as a specific entity or as 
an enforceable right, or anything in fact, which comes 
within the meaning of the word “mal' 1 may form the 
subject of gift. Ameer AH's Muhammadan Law, 4th 
Edn., p. 64, Ref. {Stuart, C.J. and Raza,J.) Abid 
Husain v. Manno Bibi. 102 I.C. 72 = 2 Luck* 496 = 

1 L.C. 50 = A I R 1927 Oudh. 251. 
———Equity of redemption. 

Quaere : Whether the equity of redemption, when 
the property is in the possession of the mortgagee, 
could form the subject-matter of a valid gift according 
to Mohamedan law. (1921) 43 Bom. 1296, Foil. ; 
(1882) 6 Bora. 650, Diss. from ; (1899) 23 Bom. 682, 
Dis. i; (1888) 11 All. 1, Appr. {Macleod, C. J. and 
Shah, J ) Hashimbi Yakubsahib Beg v. Ajamatbi 
Maktum Sahib. 80 I-C. 208=49 Bora. 396= 

26 Bom. L.R. 337 = A.I.R. 1924 Bom. 410. 
- Property in possession of—Adverse posses¬ 
sors—Property in possession of mortgagee. 

The essentials of a valid gift, according to Maho¬ 
medan Law are aqd (tender and acceptance or decla¬ 
ration and assent) and milk (seisin). By possession in 
connection with the law of gift, is meant such posses¬ 
sion as the nature of the subject of the gift is capable 
of. Where a property to which a person is rightfully 
entitled happens to be in the hands of another claim¬ 
ing adversely to him, the rightful owner may make a 
gift of the same to a third person, provided he puts 
the donee in a position to recover the property, by 
divesting himself so far as he can of the whole of 
what he gives. Under Mahomedan Law the right of 
the equity of redemption, like other incorporeal right, 
may be made subject of a valid gift, and the fact that 
the possession is with the mortgagee does not invali¬ 
date it. (Chatterjee and Suhrawardy, JJ.) Tara 
Prasanna Sen v. Shandi Bibi. 62 I.C. 481 = 

49 Cal. 68 = 23 C W N. 761 = A.I R. 1922 Cal. 422, 
- —Equity of redemption. 

A gift by a Mahomedan of the equity of redemption 
without possession is bad. As the gift does not take 
effect, the grantor continues to be the owner of the 
land and could effect a valid sale in respect thereof. 
61 P. R. 1871, Foil. {Abdul Raoof and 
Harrison, JJ .) Sharif Hussain v. Rukan Din. 

70 I.C. 493 = A.I.R. 1922 Lah- 40. 
——Tangible property held adversely to donor — 
Possession not recovered by donor and given to donee 
—Gift is not complete. 

Where the subject of gift, being some kind of in¬ 
corporeal property or an actionable claim, is not 
susceptible of physical possession, the gift may be 
completed by any appropriate method of transferring 
all the control that the subject-matter admits of. But 
the ownership of tangible property, of which the 
donor claims to be entitled to the actual present 
possession, cannot be transferred by way of gift unless 
and until the donor obtains and delivers possession, or 
enables the donee to obtain possession. So where the 
property is in the possession of another who holds it 
adversely to the donor, the donee can get no title to it 
until possession is recovered from the adverse posses¬ 
sor and given to the donee. 11 All. 1. Foil; 15 Cal. 684, 
Dist. {Mookerjee, A.C.J. and Fletcher, J.) Samsul 
Nehar v. Mohiuddin Ahmad. 59 IX. 355= 

25 C-W-N. 310 = A.I.R. 1921 Cal. 223. 
—Gift—Validity of. 

Gift of undivided share by one co-sharer to another 
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MAHOMEDAN LAW—Gift—Validity of. 

is not invalid. (Batter ji and King, JJ.\ HABib Baksh 
v, Amina Bibi. 115 IX- 129 = A.I.R- 1929 AIL 312- 
- Hanafi School—Gift of undivided share. 

According' to the Hanafi School the gift of an un¬ 
divided share (mushaa) of property which is in its 
nature divisible or forms part of a thing capable of 
physical partition or division, is invalid. The doctrine 
is inapplicable where the subject of the gift forms 
part of a thing that is incapable of division, or is of 
such a nature that some kind of benefit or advantage 
can be derived from it only so long as it is undivided, 
which cannot be derived from it after division. 1 i All. 
460 (P.C.); 35 Cal, 1 (P.C.), Pel. on, {Addison and 
Tck Chand, JJ.) Fayyaz-ud-din v. Kutab-ud-din. 
116 I.C. 899 = 10 Lah. 761 = 30 PLR. 288 = 

AIR. 1929 Lah. 309. 

—Gift of remainder is invalid. 

Where a Mahomedan gifted property to hjs wife 
giving her an absolute power of disposal over it and 
subsequently adding that whatever might be left after 
her death would go to some third parties and not to 
the heirs of the lady, 

Held : that the deed was a deed of absolute gift 
and not a deed of family arrangement and. therefore, 
the conditions subsequent on the happening of which 
there is to be the gift over in favour of third parties 
should be regarded as invalid. 

Under the Mahomedan law it is not competent to a 
person to give by way of gift the remainder of 
property, which is made over to a person, as such a 
gift cannot be accompanied by possession of property. 
24 M.L.J. 258, Rel. on. (Srinivasa Ayyangar, J.) 
Nabooma v. Khedar Hussain. 108 IX. 637 = 

A I R. 1928 Mad. 613. 

- —Hanafi School—Conditions derogating from 

gifts are void * 

According to the Hanafi Law any derogation from 
the completeness of the gift is null, and, if the inten¬ 
tion to give to the donee the entire subject-matter of 
the gjft be clear, subsequent conditions derogating 
from or limiting the extent of the right would be null 
and void. (Findlay, J.C. and Macnair, A.J.C.) 
Mahebux Hussain v. Nasiruddin 105 I.C 75 = 

A.IR. 1928 Nag. 44. 

-— Gift in presenti and gift in future. 

There can be no doubt that a gift under Mahome¬ 
dan law to be valid must be a gift in present i and not 
in future. Though it may not be necessary, where a 
deed'of trust creates a number of successive interests, 
that every one of the donees should be ready and 
willing to accept the gift at once, it is clear that the 
immediate donee must be in such a position for the 
gift to be valid. A gift by a donor to himself is clearly 
no real gift at all and reservation in the deed of settle¬ 
ment of a life-interest in the settlor results in there 
being no gift at all in presenti but in the gift taking 
effect only on the settlor's death. 9 Cal. 138 ; 36 al. 
431 ; 34 Bom. 604 ; A. -R. 1916 P.C. 27 and A.l.R. 
192^ Oudh 93, Cons, and Rel. on ; 11 M.l.A. 517, 
Dist. 

The terms of the trust created by a Shiah Muham¬ 
madan lady in favour of a certain person were as 
follows The trustee shall pay the income of the 
property to the settlor during her life, that on her 
death the trustee shall pay the income to her husband, 
that on his death the trustee shall pay the income to 
her son and daughter, that after their death the in¬ 
come is to go to their children and that on the attain¬ 
ment of the age of 18 by the youngest grandchild the 
property is to be made over outright to the grand¬ 
children. The payment of the income to the settlor 
during her life is subject to a reduction pf 15 per cent. 


MAHOMEDAN LAW—Gift—Validity of. 

to be kept by the trustee as commission.” A grand¬ 
child of the lady, who claimed that the trustee had 
been wasting the property, sued praying that the 
trustee be removed from the trusteeship. 

Held, that the so-called deed of gift or trust did not 
effect any gift in presenti but the gift was to become 
operative only on the death of the donor. The gift 
therefore is not a gift inter vivos under the Mahome¬ 
dan law. (Rutledge, C. J. and Brown, J.) Mirza 
HashiM MlSHKEE v. A. A. H. Bind.vneE, 

113 I.C. 255 = 6 Rang. 343 = 
A.I.R. 1928 Rang. 323. 

- -Part capable of delivery and part not—Whole 

is valid. 

Where a person makes gift of certain items some of 
which he cannot at once deliver into the hands of the 
donee.it would not be light to hold that the whole gift is 
invalid or that portion of gift relating to the property 
which could not be delivered into the hands of the 
donee is invalid. It would be against the clear inten¬ 
tion of the donor to declare that a portion of the gift 
is invalid when he intended that the whole of it should 
be valid. (Dcvadoss, J.) Ajagar Hazar Saheb p. 
Anna mah. 100 I.C- 62 = A.I.R, 1927 Mad. 572. 

•———Shiah Law—Gift of a deferred estate. 

Under the Shiah Law the creation of a life-estate 
and the gift of a deferred estate, which would amount 
to a vested remainder in English Law, is clearly per¬ 
missible and such a power can be^xercised by a Shiah 
Mahomedan in respect of immovable property of any 
character whatsoever. A. I. R. 1922 Oudh 93 and 32 
Bom. 172, Foil, ( Stuart , C. J. and Gokaran Nath 
Misra, J.) Wahibunnissa v. Mushaf Hussain. 

95 I.C. 113 = 2 Luck. 187 = 13 O.L-J- 278 = 
3 O.W.N. 434 = A.I.R. 1927 Oudh 328. 

- •Shiah Law—Creation of vested remainder 

in favour of unborn person is invalid though made 
through a trustee , 

Although a Shiah may create a life-interest and a 
vested interest to take effect after the expiry of a life- 
interest, he cannot create such a vested remainder in 
favour of unborn persons and the mere fact that such 
settlement is made through a trustee will not validate 
it inasmuch as the settlement through a trustee is 
nothing more than a gift to the beneficiary through 
another person and must conform to all the rules 
relating to a gift and as a gift requires proposal and 
acceptance, a trustee cannot accept the gift on behalt 
of unborn “persons. A. I. R. 1922 Oudh 93, Rel. on, 
(Chari, J.) Mirza Hashim Mishkee v. Aga Abdul 
Hoosain Bindanee. 103 LC- 189 = 5 Rang- 252 = 

A.I R. 1927 Rang. 242. 

-- Shiah Law—Gift of a deferred estate. 

Under the Shiah Law the creation of a lite-estate 
and the gift of a deferred estate, which would amount 
to a vested remainder in English Law, is clearly 
permissible and such a power can be exercised by a 
Shiah Mahomedan in respect of immovable property of 
any character whatsoever : 24 O. C. 321 and 32 Bom. 
172, Foil. (Stuart, C. J., and Gokaran Nath 
Misra, J.) Mr. WahibUnnisa v. Mushaf Husain. 

95 IX. 113 = 13 0-L.J. 278 = 3 O.W.N- 434- 

-- -Gift of a life-estate operates as gift of 

absolute estate. 

Per Ashworth, A. J. C. (Wazir Hasan, A. J • C. 
dissenting). —The owner of an estate may retain 
what is virtually a life-estate, but he cannot transfer 
anything more than a mere use. If he purports to 
transfer something more than the use, namely, a use 
which is not revocable during the term for which it is 
granted, and which can be lent or leased to another 
or otherwise alienated, he >vilj be held to have 
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MAHOMEDAN LAW—Gift—Validity of. 

transferred not only the use, but also the corpus. Un¬ 
der Muhammadan taw, a life-estate can only be created 
by reservation after the transfer of the corpus. It 
cannot be created by transfer to another whether the 
corpus is retained or not by the donor. The gilt of a 
life-estate will be construed as a gift of an absolute 
estate. (Case-law and original texts discussed.) 
(Wazir Hasan and Asltxvorth, A. J. Cs. Ami ad 
Khan v. Ashraf Khan. 87 I.C. 445 = 2 O.W.N. 83 = 

28 0.C- 265 = A.I.R. 1925 Oudh 568. 

- Gift of—Equity of redemption-^Donee getting 

possession of fart only immediately . 

Where the possession of a part of the property 
given by way of gift was transferred immediately to 
the donee, and as regards the rest of the property 
which was in mortgagee’s possession, the donee in 
fact got possession from the mortgagee after the 
donor's death in pursuance of the gift, the gift as a 
whole should be accepted as satisfying the essential 
condition as to the transfer of possession in pursuance 
of the gift. ■ > • 

Quaere : Whether the equity of redemption, when 
the property is in the possession of the mortgagee, 
could form the subject-matter of a valid gift according 
to Mahomedan law, (1921) 45 Bom. 1296, Foil.; [1882) 
6 Bom. 650, Diss, from ; (1899) 23 Bom. 682, Dist. ; 
(1888) 11 All. 1, Appr. ( Macleod, C.J. and Shah, J.) 
Hashimbi Yakubsaheb Beg v. Ajamatbi Maklum 
Sahib. 80 I.C. 208 = 48 Bom 396 = 


26 Bom. L-R. 337=A.I-R. 1924 Bom. 410. 

- Absence of intention to transfer will invali¬ 
date gift only when shared both by donor and donee. 

Once it is found that the donee did not share any 
absence of intention to make the deed effectual, the 
taking of possession by the donee will make the gift 
complete, whatever the intention of the donor may 
be. The argument that, because the gift was to a son 
there would be no acceptance or taking of possession, 
would not apply in the case where the gift was to the 
son through trustees. 21-A 87, Dist. ( Ashworth and 
Simpson AJJCs.) Sarf-uz-Zaman v. Sir Henry 
Stanyon. 70 I.C. 253 = 25 0 C- 291 = 

10 O.L.J. 491 = A I R-1923 Oudh 80. 

- Donor retaining usufruct of part of property 

Possession of other'parts delivered—Gift is valid. 
Where a Mahomedan wife by a deed bestowed 
with possession a part of the ; ^ 1 • u ing h« - 11 " 

time on a brother of her husband and retained the 
usufruct only of the rest of her property winch was to 

pass to the donee on her death. 

Held the deed by her was intended to be, and to 
operate as, an immediate and irrevocable disposition 
of all her property, subject to the reservation, for her 
own use during her lifetime, of the usufruct of the 
property in question, and it must be construe as a 
deed, of gift and not as a will. The reservation of the 
usufruct did not by itselt make tire gift of t e pio- 
petty now in question void under Mohammedan Law. 
The whole Zamindari property mentioned in the 
deed not parts of it only, must, for the purposes of 
thiscase.be regarded as one property, the taking 
possession of any part of it being constructively a 
taking possession of the whole. 48 I.A. 135, 11 M.I.A. 
517, Foil. (Sir John Edge.) Mohammad Abdul 
Ghani Khan v. Mt. Fakhr Jahan Beg am. 

68 I.C- 254 = 44 All. 301=25 O-C. 95 = 
9 Oudh L.J. 369 = 31 M-L.T. 21=49 I. A. 195 = 
24 Bom. L-R- 1268 = 27 C W.N. 53 = 20 A.L.J. 994- 
37 C-L-J- 1 = AIR 1922 P-C- 281 = 43 M-L.J 453. 


_ Condition against alienation in a gift deed. 

In a gift under the Muhammadan Law the pro- 
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MAHOMEDAN LAW—Guardianship— Custody. 

vision that the donee shall have no right of transfer 
is void and the donee takes an absolute estate. (Piggott 
and Walsh, JJ.) Babu Lal v. Gfiansham Das, 

70 I.C. 84 = 44 All. 633 = 20 A.L.J. 466 = 

A.I.R. 1922 All. 205. 

—Gift—Miscellaneous. 

- Gift to mosque. 

A mosque is recognized as a juristic person and a 
valid gift of immovable property can be made in 
favour of a mosque. ’Shadi Lal, C. J. and Le Rossig - 
nol,J.) Maula Baksh v. Hafiz-ud-din. 94 I.C. 7 = 
8 LLJ 156 = 27 P-L.R. 256 = A-I.R. 1926 Lah- 372. 

- ■—Creation of tarwad by gift is opposed to ordi* 

nary Muhammadan Law, 

Under the Muhammadan Law a gift to a person 
enures for his benefit and the creation of a tarwad 
with all the incidents of a Marumakkathayam tarwad 
is opposed to the ordinary Muhammadan Law. But 
in the case of the Moplahs of North Malabar the 
'ustomary Law by which property could be held by 
a tarwad applies to them. In other words, the North 
Malabar Moplahs follow the Marumakkathayam Law. 
But such a custom does not obtain among Moplahs of 
Calicut and they are governed by the ordinary 
Muhammadan Law and are not entitled to make a 
gift of property to a woman and her children to be 
held as tarwad property. That devolution of property 
under a bequest or gift which is repugnant to the 
personal law of the testator or donor is invalid. 
I.A. Sup. Vol. 47. (Devadoss and Waller, JJ.) I "Asa 
Naicken v. Kunha Ahmad Koya. 93 I.C. 5 = 

24 M.L W. 231 = A.I.R. 1926 Mad- 648 = 

51 U.L.J. 69. 

-- Ariat — Essentials. 

" Ariat ” is a term used in the Hanafi Law for a 
gratuitous loan and the essentials of an ariat are: (1) 
that it can be revoked ; (2) that it cannot be a transfer 
of property; (3) that it must be for a definite period, 
and (4) that it does not devolve upon the heirs of the 
recipient. (Kendall and Pullan, A.J.Cs.) Moha¬ 
mad Sher Khan v. Mt, Kamal-un-nissa. 
rj 79 LC- 716 = 11 O.L.J. 703 = 27 O C. 397 = 

A.I.R. 1925 Oudh 289. 
- Gift without delivery of possession —t Limita¬ 
tion to set aside. 

Where a deed of gift is executed by a person 
governed by the Muhammadan law and the posses¬ 
sion of the property comprised in the gift has not 
been delivered the gift would be void ab initio and 
no question of limitation will arise in such circum, 
stances. The right of the plaintiff to impeach such a 
gift can only accrue from the moment when by re¬ 
ceipt of possession the gift becomes operative by law. 
(6 All..207, Foil.). (Iianhaiya Lal and Muherji, JJ.) 
Mt. Maulani v. Maula Baksh. 78 I.C. 222 = 

46 All. 260=22 A.L.J. 149 = 

5 L.R A. Ciy. 104 = A I R. 1924 Alb 370, 

_Under Muhammadan Law a gift may be made 

either directly or by means of a trust. (Marten, J.) 
Advocate-General of Bombay v. Yusuf Ali 
Ebrahim 84*1.C. 759 = 24 Bom. L.R- 1060= 

A.I.R. 1921 Bom. 338 

—GUARDIANSHIP. 

Custody- ■ • 

De facto. 

Delegation. 

—Guardianship—Custody. 

_— Mot her — *When disqualified. 

-Under Mahomedan law the mother is disqualified 
from the guardianship even of her minor daughter if 
she is married to a man who is not related to the 
minor within • the prohibited degrees. (Pullan, J .) 
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Ansar Ahmed v. Samidan. 106 I.C. 822= 

5 OWN. 87 = A.I.R. 1928 Oudh 220. 

-- Father is the natural guardian of his minor 

boy, but mother is entitled to his custody up to seven 


years . 

By the Muhammadan Law the father is the natural 
lawful guardian of his minor boy until by some order 
of a competent Court he is deprived of his rights as 
such, and is automatically entitled to exercise the 
rights of a guardian without any order of a Court' 
appointing him. 

Side by side with the right of the father as the 
lawful guardian exists the recognized right of the 
mother by Muhammadan Law to have the custody 
of the child up to the age of seven. (Walsh and 
Banerji, JJ.) Mr. Ulfat Bibi v. Bafuti 
102 I. C. 103 = 49 All. 773 = 25 A. L. J- 585 = 

A. I. R. 1927 All. 581 

- Divorced mother—Rights of, 

A woman who has been divorced and has married 
a second husband is not a person better suited to 
have the custody of the minor child than (he 
father, however unsuitable the father may be, and 
is not a person who ought to be heard to say that 
the father is unsuitable. She loses the right to assert 
a claim against the father for the child. {Walsh and 
Banerji, /,/.) Ulfat Bibi v. Bafati. 102 I. C. 103 = 
25 A. L. J. 585 = 49 All. 773 = A. I. R. 1927 Alb 581. 

--Divorce is not always a disqualification to the 

appointment of a mother to be a guardian of her 
minor children. If she is of good character she 
retains her right after separation from her husband, 
even although she may have been divorced from him. 
(Scott-Smith, J.) Mt. Zainab Bibi v. Abdul 
Kareem. 89 I. C. 865 = 

A. I. R. 1926 Lah. 117. 


--— Mother's right. 

Under the Mahomedan Law a mother’s right to 
ti e custody of her children ceases on their complet¬ 
ing the seventh year but she still has a right of 
access to her children, but there is no right of suit to 
enforce such access under the Guardian and Wards 
Act. {Rigg, J.) Hazara Bibi v. Sulaiman Haji 
Mahomed. 59 I. C. 562 = 13 Bur. L.T. 86. 

■ - —Custody of a boy up to 7 years belongs to 

mother—Onus of proving that mother is not en¬ 
titled is on him who asserts it. 

in Mohamedan Law the custody of a boy until, at 
any rate, the age of seven belongs to the mother. 
The burden, therefore, of proving that the mother in 
a particular case is not entitled to be the guardian of 
her infant son lies heavily on any one who would 
assert it. No will of the father of the boy can have 
the power to take away that right from her. (Kin¬ 
caid tj- C.) Mst. Bibi Fatma v. Bakarshah. 

66 I.C. 888 = 15 S L R. 175= A I R. 1921 Sind 45. 

•-Mother loses her right after remarriage with 

stranger. (Kincaid, J. C.) Mst. Bibi Fatma v. 
Bakarshah. 66 I.C. 888 = 

15 S L R. 175 = A-I.R. 1921 Sind 45. 

—Guardianship—Be facto—Admissions. 

■ -— Effect. 


A de facto guardian under the Muhammadan Law 
has no power to bind the interest of the minor by his 
statements or to affect his interest in the property. 
The statements made by such a person may be taken 
into consideration as any other evidence. (Chatter jee 
and Panton, JJ.) BAsarat Sakkar v. Hira 
PRAMANIK. 65 I-C. 353=A-I.R. 1922 Cal- 287, 

—Guardianship—De facto—Alienation. 

• ' - f Haiation by de facto guardian is void . 


MAHOMEDAN LAW—Guardianship—De facto— 

—Arbitration. 

A person who is not under the law authorized to 
transfer a minor’s property cannot give a valid title to 
the transferee of such property and the transfer 
effected by a person who thus a rrogales to himself 
the functions of a lawful guardian is absolutely void 
and of no legal effect. A.I.R. 1918 P* C. 11, Foil. 
(Tek Chand and Agha Haidar, JJ.) Zinda v. Mt. 
Roshnai. 113 I-C. 53 = 10 L.L.J.183 = 

A.I.R. 1928 Lah. 25V 

-A de facto guardian of a Muhammadan minor is 

a pure and simple outsider or fazuli and he cannot 
bind the property of the minor by any act of his 
whether there be any necessity or benefit to the 
minor. 45 C. 878 (P.C.), Foil. (Stuart and Mukerji 
JJ.) Ganeshi Lal v. Nobin Chandra, 

78 I.C. 1024 = A.I.R. 1925 All. 36, 
- . - A natural guardian under the Muhammadan Law 
has no power to deal with the property of the minors 
and an alienation made by him or her would be 
altogether null and void. (Moti Sagar, J.) Mt. 
Sahan u. Shade 79 I.C. 579 = A-I.R. 1923 Lah- 601. 

-Alienation by de facto guardian even for legal 

necessity is invalid. ( Batten , J- C. and Halhfax, 
A. J. C.J BhUribhai v . Ishak HUsen. 

69 I.C. 619 = A.I.R.vl923 Nag. 83. 

-A sale by a de facto Mahomedan guardian if 

effected for imperative necessity or for a purpose 
which is found to be beneficial to the minor, must be 
upheld. (Wilberforce and Martineau, JJ•) Mahand 
v. Mt. Bholi. 04 I-C. 51. (Lah ) 

-De facto guardian cannot alienate minor's 

immovable property . 

Under the Muhammadan Law a person who has 
charge of the person or property of a minor without 
being his legal guardian, and who may, therefore, be 
conveniently called a “ de facto guardian, bas no 
power to convey to another any right or interest in 
immovable property which the transferee can enforce 
against the infant, 45 Cal, 878 (P. C.). Foil, {han- 
haiya Lal.J. C. and Daniels, A. J. C.) KANDHAl 
Lal v. Mahomed Alam. 63 I.C. 525= 

8 O-L.J. 324 = A.I.R. 1921 Oudh 160. 

—Guardianship—De facto—Arbitration. 

-- Agreement to refer to arbitration by — Valid¬ 
ity • ... , , 

No doubt agreement to refer to arbitration executed 
by a Mahomedan mother on behalf of her minor 
children cannot be considered to be binding on them 
and the award is an inoperative document as an 
award, but if the scheme of distribution promulgated 
in the award is in no way perverse or unfair or in¬ 
fluenced by any corruption or misconduct of the 
arbitrators and has been followed without any objec¬ 
tion whatever for a long period extending over 14 
years can well be recognized as a family settlement 
and should not be disturbed. Even if the agreement 
and the award based thereon are both legally in¬ 
operative documents, the settlement relating to the 
family property laid down in the award should b e 
considered to be a valid family settlement. 35 All. 
337 (P.C.), Rel. on ; A.I.R. 1918 P.C. 11; 47 Cal. 
713 and A. I. R. 1928 Oudh 449, Expl. (Misra and 
Srivastava, JJ.) Ameer Hasan v. Mp. EJ az 
Husain. 117 I.C. 456 = 6 0-W.N. 51 = 

A.I.R. 1929 Oudh- 134- 

* JJ 4 « . # I** 1# ' J# 

-- Mot her de facto guardian of m inors — Agree * 

n ent to refer dispute on behalf of minors— Minors 
are not bound. 

A de facto guardian of minors is not competent 
under the Mahomedan law to enter on their behalt 
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MAHOMED AN LAW—Guardianship— Dc facto— 
Arbitration. 

into an agreement to refer to arbitration any dispute, 
even where there is no dc jure guardian of the minor*-' 
as such agreement would necessarily, if acted upon, 
involve dealings with the immovable properties of the 
minor. 

Where a widow executes an agreement to refer to 
Arbitration a dispute between her and her minor son 
on one side and a rival claimant on the other, the 
agreement even if held binding on the widow cannot 
be binding on the minor son and so also decree 
following the award based on such agreement is not 
binding on them : 5 O. C. 197, Foil. ; 19 Bom. 571, 

Oist. (Cokaranath IHsra and Nanavatty, JJ.) Md. 
Jamil Ata v. Md. Hof2 Ata. 112 LC. 522 = 

5 O W N. 847 = AXR. 1928 Oudh 449. 

-—- De facto guardian cannot refer to arbitration 

dispute about the property of the minor, 47 Cal. 713 ; 
34 All. 213 (P.C.) and A.I.R. 1918 P.C. 11. Foil.; 29 
I.C. 800: 19 Cal. 334: 8 I.C. 647 and 11 I.C. 481, 
Dist.; Lab, Civil Appeal No. 1654 of 1912, Doubted 
and Dist. (Jai Lai, J.) MU2afardin v. Ghulam 
Abbas. Ill I.C. 82 (Lah.). 

- Agreement to refer to arbitration. 

T he mother who is not the de jure guardian of 
infants is not competent to enter into an agreement to 
refer to arbitration where such agreement, if acted 
upon, would necessarily involve dealings with the 
minors’ properties. 45 Cal. 878 n P.C.), Foil. (Tettnon 
and Beachcroft, JJ .) Mohesenuddin Ahmad v. 
Khabirduddin Ahmad. 26 C.W.N. 246 = 

A.I.R. 1921 Cal. 818. 

-Guardianship—De facto—Brother- 

•- Rights of. 

Under the Muhammadan Law, a brother is not 
entitled to be a guardian of the property of his minor 
brothers and, therefore, an alienation of the immov¬ 
able properties of a minor by his brother is void. 
(Shadi Lai, C. J. and Hilton, J.) I LAM Din v. 
BUTA. 120 I C. 171. 

-Brother is not legal guardian—If he, without be¬ 
ing authorized by legal guardian assumes management 
minor’s property, he cannot impose obligations on 
minor except such as. afford protection to his estate. 
(Scm and Niamatullah, JJ.) Ram Autar Kurmi 
Ghulam Dastgir. 115 I.C. 646 = 51 Alb 589 = 

1929 A.L.J* 355 = A.I.R- 1929 All- 250. 

■- —*Brother cannot be legal guardian. 

Under the Mahomedan Law a brother is not entitled 
to be the legal guardian of the property of his minor I 
brother and he has no power to transfer property 
belonging to the minor. A.I.R. 19J8 P.C. 11, Foil. 
{Shadi Lah C. J. and Bhide, J,) Fateh Din v. 
GURUMUKH Singh. 113 IX-227 = 30 P-L R. 560= 

10 Lah- 383 = A.I.R. 1929 Lah- 810. 

A brother is not entitled to be a guardian of the 
property of his minor brothers ; and an alienation of 
the immovable property of a minor by a person, who 
is neither a guardian appointed by the Court nor a 
guardian recognized by the personal law, is void, and 
the transferee cannot entorce the alienation against 
minor: A.I.R. 1918 P.C.-U, Foil. {Shadi Lai , C.J. and 
Hilton, J.) I lam Din v. BUta. 120 LC. 171 (Lah.) 

—Guardianship—De facto—Compromise 

C. P. Code O. 32, R. 7 —Mahomedan mother acting 
as next friend of minor can by compromise in suit sell 
minor’s property. A.I.R. 1918 )P.C.), 11, Dist. {Shadi 
Lai, C.J., and Bhide, J.) Badar Din v. Mt. Natho. 

115 I C. 855 = 11 L L.J. 14 = 30 P.L.R. 116 = 

A.I.R. 1929 Lah. 279 . 


MAHOMEDAN LAW—Guardianship —De facto— 
Mother. 

—Guardianship— De facto'—Contracts. 

De facto guardian cannot bind minor by contracts 
entered into by him. 45 Cal. 878 (P.C.), Re), on. 
(G’murs and Cuming, JJ.) Huskna JIanoo v. 
Brojendka K is more Roy. 89 IX. 373 = 

A.I.R. 1926 Cal. 82. 

—Guardianship—Dc facto—Discharge. 

Dc facto guardian cannot give valid discharge. 
45 C. 878 | P.C.'), Foil. (ScottSmith, J.) Abdul Kazak 
v. Abdul Rahman. 85 IX. 632 = 

A.I.R- 1925 Lah. 541. 

—Guardianship—De facto—Extent of power. 

A dc facto guardian can only deal with the minor’s 
property at his own risk and his acts are like those of 
any other person who arrogates to himself the power 
of transferring another’s property. He can incur liabi¬ 
lity but can impose no obligation on the infant. This 
general rule is subject to certain well-defined restric¬ 
tions such as acts arising out of the wants of an infant 
but even in such a case it appears that the guardian 
is only entitled to deal with the moveable property of 
the infant and cannot pledge or sell the infant’s 
immoveable property. 45 Cal. 878, (P.C.) Foil. 
(Ryvcs, J.) Abdullah Khan v. Mahdub Ullaii 
Khan. 76 IX. 556 = A.I.R. 1923 All. 485. 

—Guardianship—De facto—Mother- 

Mother is not the legal guardian of the property of 
her minor children. 47 Cal. 713, Foil. (Jai Lal,J •) 
Mu^afardin i>. Ghulam Abbas. Ill IX. 82 (Lah.). 

•-A mother under the Mahomedan Law has no 

power as de facto guardian of her infant children to 
alienate or charge their immovable property. A.I.R. 
1918 P.C. 11, Foil. ( Hasan and Raza,JJ.) Giusa v. 
WahaJ-UD-din. 109 IX. 110 = 5 O.W.N. 236. 

- —‘Widow cannot contract on behalf of her 

minor children. 

A Mahomedan widow is not competent to enter into 
an agreement to enter into a partnership binding on 
her minor children, A.I.R. 1918 P.C. H, Foil. (Carr 
and Cunliffe, JJ.) A. Khorasang v. C. Acha, 

110 IX- 349=6 Rang. 198 = AI.R. 1928 Rang- 160- 

---—Sale by mother of her minor son’s property is 

void ab initio. ( Dalip Singh and Harrison, JJ.) 
Pokhar Das v. Mela Ram. 102 I.C. 755 = 

A.I.R. 1927 Lah. 773. 

- Law—Uncles or mother of minor are 

not legal guardians and cannot transfer the pro¬ 
perty of minor. 

The only person who can validly transfer the inte¬ 
rest of the minors is their legal guardian, that is, their 
guardian de jure, in accordance with the principles of 
law obtaining among the Sunni sect of the Mahomedan 
community or the guardian appointed by the Court. 
Neither the uncles nor the mother of the minors in 
fact or in law occupy the position of legal guardians. 

The mother has no larger powers to deal with her 
minor child’s property than any outsider or non-rela¬ 
tive who happens to have charge for the time being 
of the infant. 45 Cal. 878 (P.C.), Foil. (Cuming and 
Page j j.) Debi Ram Patni v. Mobeswar Ali 
Laskar. 97 I.C. 621 =45 C-L.J. 222. 

_ —Alienation by—Setting aside—Right of 

alienee to value of improvements. 

Where a sale effected by a Mahomedan mother of 
the property of her infant son was set aside. Held, 
that the vendee was entitled, on equitable grounds, to 
I be compensated for such improvements as had been 
effected by him in good faith, (Tek Chand and Currie , 
jj.) Charanji Lal v. ' ota Ram. 31 P.J^.R. 7^2% 
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MAHOMEDAN LAW—Guardianship — De facto— 
Mother. 

-- Mother marrying into stranger family—Right 

of guardianship if lost. 

Where a Mahomedan lady married a person who 
was an outsider so far as the family was concerned, 
held that she lost her status as guardian of her minor ' 
children, ( C. C. Ghose and Pearson, JJ.) Har- 

bhorsha Mahomed v. Jhapuran Bibi. 

51 C-L.J. 476. ; 

- Powers of alienation* 

A Muhammadan mother has no power to alienate 
the property of her minor son. Such alienation is 
void ah initio and the alienee’s position is no better 
than that of a trespasser. [45 Cal. 878, Foil.] 
iZaffar Ali and Addison , JJ. Rang Ilahi v. 
[ahbUb Ilahi. 94 IX 25=7 Lah. 35 = 

27 P.L.R. 210= A-I-R. 1926 Lah. 170. 

■ - Alienation of immovable property by de facto 

guardian is invalid. 

An alienation of immovable property by a Maho- 
medan woman acting as the de facto guardian of her 
minor son does not confer a valid title on the alienee, 
even if the alienation be for the personal benefit of 
the minor. 45 ' al. 878 (P.C.), Foil. ( Moti Sugar, J. \ 
Jhanda v. Sapuran Singh. 85 I.C. 772 = 

A.I.R. 1925 Lah. 509. 

- Setting aside alienation by de facto guardian 

—Minor is liable to satisfy ancestral debt to the 
extent of his share in assets before getting posses¬ 
sion. 

A Mahomedan who sues to recover immovable 
property alienated by his mother as his de facto 
guardian during his minority is liable to satisfy any 
ancestral debt to the extent of his share in the assets 
before he can recover possession of his share in the 
property. 25 C.W.N. 258, Foil. [Moti Sagar, J.) 
Jhanda v. Sapuran Singh. 85 I.C. 772 = 

A.I.R. 1925 Lah. 509. 

- Powers of alienation. 

Under the Muhammadan Law a person who has 
charge of the person or property of a minor without 
being his legal guardian and who may therefore be 
conveniently called a de facto guardian has no 
power to convey to another any right or interest in 
immovable property which the transferee can enforce 
against the infant; nor can such a transferee if let 
into possession of the property under such unautho¬ 
rised transfer resist an action in ejectment on behalf 
of the infant as a trespasser. 45 Cal. 878 (P.C.), Foil. 
[Campbell, J.) Muhammad Saddi^ v. Khuda 
Bakhsh. 80 I.C. 506 = 6 L-LJ- 227 = 

26 P-L R. 271 = 105 I.C-655 = 
A-I-R* 1924 Lah* 564. 

-- Sale by mother as guardian is void. 

A mother under the Mahomedan Law has no power 
to dispose of the immovable property belonging to 
her minor children and a sale by her of their property 
is void. (45 Cal. 878 (P- C.), Foil.) [Raoof and 
Fforde, JJ.) Mahomed Shaft v. Mr. KalSum Bl 
79 IX. 260=4 Lah- 467 = A-I-R- 1924 Lah. 200- 

--—Alienation by de facto guardian in lieu of debts 

binding on minors—-Minors are entitled to recover 
possession subject to paying debts. [45 Cal. 879 
(P.C.), Foil.] [Mookerji, A. C. J. and Fletcher, J.) 
Laloo Karikar v. Jagat Chandra. 62 I.C. 428 = 
33 C-L.J. 256 = 25 C.W.N. 258 = A I-R. 1921 Cal. 572. 

--—Under the Mahomedan Law, a mother as the 

de facto guardian of her minor daughter cannot 


MAHOMEDAN LAW— Guardianship—De facto— 

Rights of alienee. 

alienate the property of the minor. (N.R. Chatter jee 
and Panton, JJ.) Ashir-ud-din Mahomed v. 
Taker Mahommad. 59 I.C. 306. (Cal.) 

—Guardianship—De facto—Pre-emption- 

Guardian de facto cannot consent to a sale so as to 
affect minor's right to pre-emption. 

Paternal uncle cannot, as de facto guardian, consent 
to a sale so as to aff ect the rights of his minor nephew 
to claim pre-emption of the property sold, ( Lindsay 
and Kanhaiya Dal, JJ.) Amir Haidar v. Ali Ahmad. 

88 I C. 234 = 47 All- 635 = 23 ALJ, 404= 
6 L.R.A. Civ. 357 = A.I.R. 1925 All. 424. 

—Guardianship—De facto —* Prior contract by 
father. 

- .—Sale by de facto guardian is valid. 

Where mother gave possession of a field, under a 
contract entered into by her husband, to A and 
though the deed of sale did not mention that she 
executed that document also on behalf of her minor 
sons but it was clear that she completed the sale in 
pursuance of her husband’s agreement, 

Held, that A’s possession could not be disturbed as 
the alienation was made not on the woman’s own 
account but in discharge of an obligation made by her 
husband and as regards the sons in pursuance of a 
contract made by their ancestor. 12 C.I’L.R. 154 ; 41 
Bom. 438; A.LR. 1922 Bom, 9; 1 All. 533, Foil. 
[Prideaux, A.J.C.) Sheikh Ahmad v. Amirkhan. 

107 I.C. 905 = A.I.R. 1928 Nag. 211. 

- —Alienation arranged by minor's father and 

carried out by guardian after the father's death is 
binding. 

Under the Muhammadan Law the father is entitled 
to deal with the properties as he likes and the sons 
cannot question any alienation made by him. An 
alienation which is arranged to be made by their 
father and carried out by their guardian after his 
death cannot be questioned by them. 

Even if the sons had a right to the property 
independent of the father, the sale by their guardian 
for the purpose of discharging a debt incurred in the 
lifetime of their father is a prudent act and is one 
which is binding upon the sons. ( Spencer and 
Devadoss, JJ.) Abdul Rahman v. RithUmansa 
Rowther. 85 I.C. 945 = A.I-R. 1925 Mad. 997. 

—Guardianship—De facto—Ratification. 

■ ■■ T he transaction by a fazuli is incapable of rati¬ 
fication by the owner on attaining majority : A.I.R. 
1918 P.C.' 11, Foil. [Kinkhede, A.J.C.) GUlam Jaffar 
v. Ramdhan. 103 IX. 209 = A.I.R. 1927 Nag. 290. 

—Guardianship—De facto~Relcase. 

— -Debt secured by usufructuary mortgage—^Pro¬ 

perty in possession of minor and his de facto guardian 
—Minor not competent to give his assent—Guarc ian 
cannot release property. A.I.R. 1918 P-C. U. Ref* 
{Sen and Niamatullah, JJ.) Ram Autar u. GhUlAM 
DastgiU. 115 IX. 646 = 51 All- 589 = 

1929 ALJ. 355 = A.I.R. 1929 All. 250. 

- Guardianship—-De facto—Rights of alienee* 

A de facto guardian under Muhammadan Law 
cannot convey any right or title to immovable 
property belonging to the ward. Consequently the 
transferee cannot sue for possession of the properties 
transferred lo him which is in the possession of a 
trespasser who is equally without title. {Richardson 
and Suhrawardi, JJ .) Monmohini Das Gupta 
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MAHOMEDLAW—Guardianship—De facto— 
Surrender. 

.Basanta Kumar Das Gupta. 69 I.Q. 753== 

36 C.L.J. 190 = A.I.R. 1922 Cal. 458. 
—Guardianship—De facto—Surrender. 

—— Validity. 

A partition at which there is a surrender of a 
minor’s share in certain properties is an alienation 
and where the minor is represented not by his legal 
guardian but by a de facto guardian only, the whole 
arrangement tails to the ground nor can the analogy 
of iamilv settlements common in Hindu families be 
followed in their case to sustain the arrangement. 
A.I.R. 1918 P.C., 11; 6 S.L.R. 268; 34 All. 213 (P.C.), 
Foil.; A.I.R. 1929 Gudh 134, not Appr. (Rupchand 
and Wild , A. J.Cs .) Uttamchand v. Saiandas. 

123 I.C. 698 = A.I.R. 1930 Sind 182. 
j—G uardianship—De facto—Who is. 

Obiter : A defacto guardian under Makomedan 
Law has no recognised position and is an officious 
intermeddler. (Kinkhede, A. J. C.) Narayan v. 
Dharma. 81 I.C. 273 = A.I.R. 1925 Nag. 134. 

—Guardianship—Delegation. 

- Revocability. 

Father is the natural guardian; he cannot divest 
himself of that duty, or substitute another in his place. 
His duty is in the nature of a sacred trust. He may 
in the exercise of his discretion delegate his authority 
to another, such as a tutor or a schoolmaster or a 
friend and entrust the education and custody of his 
children to that other on such terms as he seems fit, 
but such delegation is revocable. 

There is no such thing as adoption among 
Muhammadans and an arrangement of this kind is 
clearly revocable. (Walsh and Pullan, JJ.) Nazir 
Khan v. Ganesh. 96 I.C- 617 = A I.R. 1926 All. 587. 
—Joint Family. 

Contract Act, S. 65 —Sale of ancestral property in 
Mahomedan minor's hands for satisfying fathers 
debts is not for his benefit. 

The ancestral property of a Mahomedan in the 
hands of a minor is not liable to be attached or sold 
for the satisfaction of the father’s debts and therefore 
sale of such property made by the guardian during 
the minority cannot be justified and cannot be said to 
be for minor’s benefit. Therefore no equitable relief 
by way of refund can be granted to the vendees, 
4 P. R, 1913 (F.B.), Appl.; Civil Appeal No. 1884 of 
1921, Expl. and Dist. (Bhufe, J.) Khair Din v. 
Shah Muhammad. 117 IC- 371 = A I.R 1929 Lah-331- 
—Manager of joint property acquiring new 
Property in his own natne~~~$uch property cannot be 
joint unless there is an agreement between himself 
and other co-owners. 

A Sunni Mahomedan died leaving three sons and 
one daughter. The eldest son continued to manage 
the joint property and his name was recorded in the 
Record-of-Rights as the manager of joint property. 
Subsequently he acquired new property in his own 
name and in the name of his son. All the members 
of the family lived and messed together. The manager 
died leaving his one brother, sister and sons. 

Held : that in order to succeed in getting a share 
of the properties subsequently acquired by the 
manager in his own name it was incumbent on the 
other co-owners to have averred and strictly proved 
that new properties were acquired and possessed by 
.the manager either under an express or implied agree¬ 
ment on behalf of himself and other co-heirs and that 
he had agreed to account for them in respect thereof. 
The mere fact that the parties lived and messed 
together was not a necessary evidence of such implied 
agreement as in Hindu Law. 38 Mad. 1099 and 


MAHOMEDAN LAW-Joint Family. 

A. 1. R. 1922 Sind 41, Ret. (Rupchand and 
Rarlec, A. J . Cs.) Abdul Rahman v. Haji Md. 
Imus. 118 I.C. 207 = 23 S.L.R. 461 = 

A.I.R. 1929 Sind 212* 

- Principles of Hindu Law—Not applicable . 

It is not proper to apply the principles governing 
the Hindu joint family system to a Mahomedan 
family. Children in a Mahomedan family are not 
co-owners in the sense that what is purchased by one 
person enures for the benefit of another, and the fact 
that the property was purchased with money taken 
from the father’s estate would not make the property 
the common property of the family. The family 
would be entitled to debit the amount so taken when 
accounts would be taken. (Devadoss, J.) Abdul 
Huck v. Narayan Naidu. 106 I.C. 76 = 

39 M- L. T. 506 = A.I-R. 1928 Mad. 14. 
p — *There is no such thing as family trading 
Partnership. 

'1 Inder Mahomedan Law, there is no such thing as 
a family trading partnership as under Hindu Law 
and any partnership transaction between two 
Mahomedan brothers must be governed by the 
contract between the parties as regards the partner¬ 
ship. Ordinarily the partnership terminates on the 
death of one of the partners unless there is evidence 
to the contrary. (B, B. Ghose and Roy , /,/.) 

Sobema Bibi v. Hafez Mahomed. 194 I.C. 833 = 

54 Cal. 687 = A-I.R. 1927 Cal. 835. 
-- —Alienation of joint family property. 

There is no difference between Hindu Law co¬ 
parcenary and Mahomedan law tenancy-in-common 
in regard to the alienation of joint family property. 
(Curgenven, J.) 'akkiri Mahomed Rowther v* 
Bava Moideen. 98 I.C. 790=1926 M.W.N. 919 = 

A.I.R. 1927 Mad. 82. 

--- Doctrine of ordinary law of occupation 

applies though that of joint family docs not. 

Although the doctrine of joint family does not 
apply to a Muhammadan family, that does not prevent 
the ordinary law of occupation applying to it. 
(Greaves and Maker ji. JJ.) SoUrab Bibi v. Abbas 
Ali Biswas. 91 I.C* 725 = A.I.R. 1926 Cal. 480. 

- ■—Debt incurred by one member cannot bind 

others. 

Where a member of a Muhammadan family 
borrows money on his credit, the other members of 
the family cannof be held liable merely because they 
also enjoyed the benefit of the money. >:Greaves and 
Chakravarty , JJ.) Fatima Bibi v. Radha Syam 
Saha. 87 I.C. 660 = A.I.R. 1926 Cal. 343. 

- —Acquisition of several co-sharers. 

There is no provision in Muhammadan Law that 
the acquisitions of the several members are made for 
the benefit of the joint family. A co-tenant is not a 
trustee for another co-tenant. 8 Cal. 826; 33 C.L.J. 
369; (1897) A. C. .80, Foil. ( Odgers , J.) Abdul 
Samad Khan v. Bibijan. 91 I.C. 618 = 

1925 M.W.N' 543 = A.I.R. 1925 Mad. 1149 = 

49M.L J. 675. 

- —Ancestral and self-acquired property -** 

Distinction. 

The Mahomedan Law does not recognise any 
distinction between ancestral and self-acquired 
prsperty. (Kendal and Pullan, A* J. Cs.) (Rani) 
Abadi Begam v. Mirza Ahmad Mirza Beg. 

82 I.C, 691 = 11 O L J. 757 = 

A I.R. 1925 Oudh 190. 

- Representation of family. 

In Mahomedan Law there is no representation of 
the family as under the Hindu Law, (Mookerjee and 
Suhrawardy.JJ.) Lakshan Chandra Manual v. 
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Takim Dhali. 80 I.C. 357 = 39 C.L.J. 90 = 

28 C.W.N. 1033 = AI-R. 1924 Cal- 558. 

* -- —Members living together—Purchase by one in 

his own name — Presumption, 

Where the uncle and nephew lived together and 
land was purchased by the uncle in his name, the 
presumption is that the purchase was made by him 
exclusively, and the burden is on the nephew to show 
that he supplied part of the purchase money. The 
presumption of Hindu Law that the money came from 
the joint funds is not applicable to Mahomedans. 
(Waltnsley and Ghose.JJ.) Mohabbat Ali v. Tofar 
Ali. 76 IX. 481 = A.I.R. 1923 Cal. 369. 

-- —There is no joint holding under Muham¬ 
madan Law, 

Joint family is not an institution of Muhammadans 
governed by Muhammadan Law and there is no joint 
holding after the death of the proprietor. Further it 
cannot be presumed that the male relations hold as 
managers of an admittedly joint family. Each sharer 
becomes entitled on the proprietor’s death to a share, 
and limitation runs against each for the recovery of 
his share, from that day. (Scott-Smith and Fforde, 
JJ.) Mt. Zaniab v. Ghulam Rasul. 73 I.C. 425 = 

4 Lah. 402 = A-LR. 1923 Lah. 519. 

-Members living in commensality—Acquisitions 

of several members are not presumed as under Hindu 
Law to be for the benefit of joint family. {Maker jee 
and Buckland, JJ.) Krishnajiban Sanyal v. Md. 
Masiuddin Manual. 63 IX. 244 = 33 CLJ. 369 = 

A.I.R. 1921 Cal- 653. 

““Legitimacy—Acknowledgment. 

- —Presumption of marriage and legitimacy. 

An ackowledgment which involves the assertion 
that the father was married to an acknowledgee’s 
mother undoubtedly raises a presumption in favour of 
the marriage and of the legitimacy. ( Lord Shaw.) 
Mohabbat Ali Khan v. Md. Ibrahim Khan. 

117 I.C. 17 = 1929 A.L.J. 465 = 33 C W.N. 645 = 
31 Bom. L.R. 846=6 0 W.N. 517 = 56 I.A. 201 = 

50 C-L.J. 89 = 30 M.L.W. 97 = 
1929 M.W.N. 676 = 10 Lah. 725 = 31 P L R. 1 = 
A I R. 1929 PX. 135 = 57 MLJ. 366. (P.C.) 

- Position of acknowledged son regarding onus 

of proof explained. 

A claimant son who has in his favour a good acknow¬ 
ledgment of legitimacy is in this position : the marri¬ 
age will be held proved and his legitimacy established 
unless the marriage is disproved. Until the claimant 
establishes his acknowledgment the onus is on him 
to prove a marriage. Once lie establishes an acknowl¬ 
edgment the onus is on those who deny a marriage 
to negative it in fact. A. I. R. 1922 P. C. 159, Foil. 
{Lord Shaw.) Mohabbat Ali Khan v . Md. Ibrahim 
Khan. 117 IX. 17 = 1929 A L J-465 = 33 C.W.N. 645= 
31 Bom. L R. 846=6 O W.N. 517 = 56 I.A 201 = 
50 C L.J. 89 = 30 M.L.W. 97 = 1929 M.W.N. 676 = 
10 Lah. 725 = 31 P.L R. 1-A.I.R. 1929 P. C. 135 = 

57 M-L.J. 366. (PX.) 

• - Presumption and rebutting evidence, 

A declaration by a person that another person is his 
legitimate son born of his loins and in the womb of 
his married wife is an acknowledgment not merety of 
sonship but of legitimate sonship. And if direct 
evidence of marriage is adduced and the Court dis¬ 
believes it, the effect of presumption arising from the 
acknowledgment is not lost and the failure does not 
absolve the opposite party from disproving or proving 
the impossibility of marriage and thereby rebutting 
the presumption. A. I. R. 1922 P. C. 159; A. I. R. 
1916 P. C, 27; A.I.R. 1918 P. C. 11, Foil.; 10 C.L.R. 
293, Kef. {Maker ji and MU ter, JJ.) Ahasanullah 


MAHOMEDAN LAW—Legitimacy—Acknowledg¬ 
ment. 

| v. Nejabatali. A. I. R. 1929 Cal. 682. 

- Woman livigng with another man without 

being divorced by her husband—Acknowledgment 
cannot make children from such man legitimate . 

Where it is not proved that a woman was divorced 
by her husband when she started living with another 
man, and also that she ever married him, it is impos¬ 
sible to draw the inference from any acknowledgment 
of the latter that children from such man are legiti¬ 
mate or that the invalid marriage took place. 15 All. 
396 and 26 M. L. J. 260, Appl. {Dalip Singh, J,) 
Mubarak Ali v. Sahib Jan. 117 I- C. 376 = 

A. I. R. 1929 Lah. 372. 

- —Acknowledgment cannot make an illegitimate 

son legitimate. 

Under Mahomedan law, no statement made by a 
man that another, proved to be illegitimate, is his son, 
can make that other legitimate. A. I. R. 1922 P. C. 
159, Foil. ; 10 AH. 289 and 32 All. 345, Rel. on. 
{Addison and Bhide, JJ.) Feroze Din v. Nawab 
Khan. 110 I. C. 258 = 9 Lah. 581 = 29 P. L. R. 529 = 

A-1. R. 1929 Lah- 55- 

- Bringing up a boy is not acknowledgment of 

sonship. 

Acknowledgment of sonship is sufficient under 
Mahomedan Law to establish paternity and legiti¬ 
macy, but there must be a definite acknowledgment of 
sonship, i, e., the father must acknowledge the boy as 
the son of his body. For a man to say that he has 
brought up a boy is not an acknowledgment of sonship 
or paternity and is, in fact, rather the reverse : it con¬ 
tradicts the physical relation of father and son 
and instead asserts that the man has brought up 
some other boy as his son. Neither under Mahome¬ 
dan Law nor any other law will such a statement 
prove paternity or legitimacy, 15 N.L.R, 1, Ref, 
{Staples and Mohiuddin, A. J, Cs.) Abdul Rahiman 
v. Abdul Hafiz. 121 I.C. 35 = A.I.R. 1929 Nag. 313. 
--— Presumption. 

Acknowledgment raises a presumption of marriage, 
but the presumption is capable of being set aside by 
contrary proof. Marriage will be held proved and 
legitimacy established, unless the marriage is dis¬ 
proved, A.I.R. 1922 P. C. 159 and 32 All. 345, Foil. 
(Case law considered.) (Addison and Johnstone, JJ.) 
1'eroze Din v. Nawab Khan. 112 IX. 89 = 

9 Lah. 224=30 P.L.R. 154 = A I R. 1928 Lah. 432. 

- Presumption of paternity—Rebutting evF 

dence—-Nature of. 

According to Mahomedan law, if a man has ac¬ 
knowledged another as his legitimate child, the pre¬ 
sumption of paternity arising therefrom can only be 
rebutted by disclaimer on the part of the person 
acknowledged, or such proximity of age as would 
render the alleged relationship physically impossible, 
or proof that the acknowledgee is in fact the child of 
some other person. (Dawson Miller, C. J. and 
Mullick, J.) Mt. Bibi Fatma v. Abdul Karim. 

110 I.C. 428 = A.I.R. 19 28 Pat. 539 
--Even if there is no definite evidence of valid mar¬ 
riage between the parties, acknowledgment by father 
is sufficient to make the issues legitimate. A.I.R. 19-2 
P. C. 159 ; 46 Cal. 259 and A.I.R. 1916 P.C. 27, Foil. 
(Ross and Kulwant Sahay, JJ.) hsan Hassan v. 
Pannalal. 103 LC. 430 = 7 Pat. 6 = 

A.I.R. 1928 Pat 19* 

-- Scope and extent of presumption . 

In the proper sense there is no legitimation under 
the Muhammadan law. Uader that law a son to be 
legitimate must be the offspring of a man and his wife 
or of a man and hi$ slave. Any other offspring i* 
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MAHOMED AN LAW—Legitimacy—Acknowledg¬ 
ment. 

the offspring of zitta, that is, illicit connection and 
cannot be legitimate. The term ‘wife 1 necessarily 
connotes marriage, but as marriage may be* constituted 
without any ceremonial, the existence of a marriage in 
any particular case may be an open question. Direct 
proof may be available but if there be no such, 
indirect proof may suffice. An acknowledgment of 
legitimacy in favour of a son is one way of indirect 
proof. This acknowledgment must be not merely of 
sonship but must be made in such a way that it shows 
that the acknowledgor meant to accept the other not 
only as his son, but as his legitimate son. It must not 
be impossible on the face of it, i.e., it must not be 
made when the ages are such that it is impossible in 
nature for the acknowledgor to be the father of the 
acknowledgee, or when mother spoken to in acknow- 
legment being the wife of another or within prohibited 
degrees of the acknowledgor, it would be apparent 
that the issue would be the issue of adultery or incest. 
The acknowledgment may be repudiated by the 
acknowledgee. But if none of these objections occur, 
the acknowledgment has more than a mere evidential 
value. It raises a presumption of marriage—a pre¬ 
sumption which may be taken advantage of either by 
a wife-claimant or a son-claimant. Being however, a 
presumption of fact and not Juris et de jure , it is 
like every other presumption of fact, capable of being 
set aside by contrary proof. The result is that a 
claimant-son who has in his favour a good acknow¬ 
ledgment of legitimacy is in this position. The mar¬ 
riage will be held proved and his legitimacy established 
unless the marriage is disproved. Unless the claimant 
establishes his acknowledgment, the onus is on him to 
prove a marriage. Once he establishes an acknow¬ 
ledgment the onus is on those who deny a marriage to 
negative it in fact .(ffiazir Hasan and (jokaran A ath 
Misra, JJ.) Aga Mohammed Ibu Ali v. Zohra Be- 
gam.105 1.0. 490 = 1 LC. 549 = A I R. 1927 Oudh 562* 

■- —Onus of proof . 

Mahomed an Law does not recognize the legitima¬ 
tion or the adoption of a son as under the Hindu Law. 
It only permits of proof of legitimacy by indirect evi¬ 
dence'where direct evidence of marriage is wanting. 
Admission by the acknowledgor that the acknowledgee 
was his “son'’ may, under certain circumstances, raise 
the twofold presumption that the acknowledgee was 
the legitimate son of the acknowledgor and that the 
mother of the acknowledgee was the wedded wife of j 
the acknowledgor. 

The onus of proof is in the first instance upon the 

person setting up the acknowledgment to prove that 

the expression “son” was used as meaning a legiti¬ 
mate son and that it was used, not casually, but with 
the intention of conferring legitimacy. It is only when | 
that burden is discharged that the twofold presumption 
arises which the other side is called upon to rebut. 

The presumption may be taken advantage of either 
by a wife-claimant or a son-claimant. A.I.R. 1J22 
P.C. 15 0, Eel. on. A.I.R. 1916 P.C. 27,Dist. Continued 
co-habitation as husband and wife plus birth after such 
co-habitation and treatment tantamount to acknow¬ 
ledgment, raises a prima facie presumption of legiti¬ 
macy, but the same presumption would not arise 
where the mother of the acknowledgee admittedly 
started life with the father as his concubine. 11 M.I.A. 
94, (P.C.) Ref. (Rupchand Bilaram and Lobo, A. J. 
Cs.) Mt. Hakima v, Mt. Jiandi. 103 IX. 870 = 

A.I.R. 1927 Sind 209. 

- ■ ■ When allowed. 

It is only when direct proof of marriage is not avail- i 
able that indirect proot of marriage by way of | 


MAHOMED AN LAW—Legitimacy—Acknowledg¬ 
ment. 

acknowledgment of legitimacy in favour of a son is 
allowed to take the place of direct proof of marriage. 
Where direct proof is available to establish that 
marriage was impossible or a marriage would be 
invalid, no question of presumption of marriage on 
account of an alleged acknowledgment can arise. 
A. I. R. 1922 P. C. 159 ; 10 All. 289, Foil. (Mean;, 
C. J. and Mukerji, J.) Md, Shafee Ullakhan v. 
Nuhullah Khan. 88 I-C* 954=48 All. 58 = 

23 A.L.J- 917 = 6 LR.A. Civ. 505 = 

A I.R. 1926 All. 48. 

--— Acknowledgment by father is prima facie but 

rebuttable evidence .of legitimacy . 

A declaration as to legitimacy of a person made by 
his alleged father raises a presumption of marriage, 
which may be taken advantage of by either a wife- 
claimant or a son-claimant. Being however a presump¬ 
tion of fact, it is capable of being set aside by con¬ 
trary proof. 'lie claimant-son who lias in his favour 
a good acknowledgment of legitimacy is in this posi¬ 
tion. 

The marriage will be held proved and his legitimacy 
established unless the marriage is disproved. Until 
the claimant establishes his acknowledgment the onus 
is on him to prove the marriage. Once he establishes 
the acknowledgment, the onus is on those who deny 
the marriage to negative it in fact. But the declara¬ 
tion can be rendered useless by the impossibility of 
marriage between the alleged father and the mother 
of the claimant. (Dalai, J C.) Zahid Ali v. Mt. 
ShahrBanu. 86 IX. 101 = 12 OLJ. 130 = 

2 0 W.N. 10 = A I.R* 1925 Oudh 384. 

-- Finding that valid marriage not possible — 

Doctrine of acknowledgment does not apply. 

Unless there is an absolute bar or impediment to a 
valid marriage, acknowledgment has the effect of the 
legitimation according to Muhammadan Law where 
either the fact of the marriage or its exact time with 
reference to the legitimacy of the child’s birth is a 
matter of uncertainty. But where there is clearly the 
finding of fact that there could not have been a valid 
marriage between the parties the question of acknow¬ 
ledgment as proof of marriage does not at all arise. 
9 C.W.N. 352, Dist.; 1922 P.C. 159; 10 A 289;—15 A. 
396 Ref. (Ross, J.) Man Mohan Saw v. Muhammad 
Husain Khan. 72 IX- 152 = 

1 Pat. L R. Civ* 328 = A.I.R. 1924 Pat- 191- 
- *Principle discussed. 

Legitimacy is a status which results from certain 
facts. Legitimation is a proceeding which creates a 
status which did not exist before. In the proper sense 
there is no legitimation under the Mohamedan Law. 
By the Mohamedan Law a son be legitimate must be 
the offspring of a man and his wife or of a man and 
his slave; any other offspring is the offspring of zina, 
that is, illicit connection, and cannot be legitimate, 
The term “wife” necessarily connotes marriage; but, as 
marriage may be constituted without any ceremonial, 
the existence of a marriage in any particular case may 
be an open question. Direct proof may be available, 
but if there be no such, indirect proof may suffice. 
Now one of the ways of indirect proof is by an ac¬ 
knowledgment of legitimacy in favour of a son. This 
acknowledgment must be not merely of sonship, but 
must be made in such a way that it shows that the 
acknowledgor meant to accept the other not only as 
his son but as his legitimate son. It must 
not be impossible upon the face of it. The 
acknowledgment may be repudiated by the ac¬ 
knowledgee. But if no objections occur, then the 
acknowledgment has more than a mere evidential 
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value. : .t raises a presumption of marriage—a pre¬ 
sumption which may be taken advantage of either by 
a wife-claimant or a son-claimant. Being, however, 
a presumption of fact, and not juris et de jure, it is, 
like every other presumption of fact, capable of be¬ 
ing set aside by contrary proof. 

Until the claimant establishes his acknowledgment 
the onus is on him to prove a marriage. Once he 
establishes an acknowledgment, the onus is on those 
who deny a marriage to negative it in fact. (Lord 
Dunedin,) Syed Habikir Rahiman Chowadhury 
v, Syed Altafali Chowadhury. 60 I.G* 837 = 
26 C. W.N. 81 = 48 I.A* 114 = 48 Cal* 856 = 
19 A.L J. 414=23 Bom.L.R* 636 = 33 C.L J. 479 = 

14 M.L.W. 175= 1921 M-W-N. 366 = 
A-I.R. 1922 P-C- 159=40 ML-J- 510* (P C ) 

—- Marriage disproved —‘Acfin owledgmcut can not 

legitimate offspring. 

The acknowledgment by a Muslim of his offspring 
is sufficient under Muhammadan law to legitimate him 
provided that certain conditions are satisfied, the 
chief among which is that the marriage should not 
have been disproved. The rule of recognition per¬ 
mitted by Muhammadan Law applies only when the 
alleged marriage is uncetain, that is, not proved, and 
cannot apply when it is found as a fact that it did not 
take place. (Le Rossignol and Harrison, JJ.) 
Hussain Bakhsh v, Jhanda Singh. 68 I. C. 749 = 

A. 1* R 1922 Lah. 460. 
——— Presumption—Scope of. 

Acknowledgment by a Mahomedan father creates a 
presumption of legitimacy but an acknowledgment has 
only the effect of legitimation where either the fact of 
the marriage or its exact time with reference to the 
legitimacy of the child's-birth is a matter of uncertainty. 
Where however there is clear evidence that no 
marriage ever took place, the presumption has no 
place. 10 A. 289 ; 11 M, I. A. 94 ; 21 C. 966. Ref. 
{Broadway, J.) Abdul Aziz v. Mt. Ameer Begam. 

66 I. C* 404 (Lah.). 

■- —Onus of proof. 

Until the claimant establishes his acknowledgment 
the onus is on him to prove a marriage. Once he 
establishes an acknowledgment, the onus is on those 
who deny a marriage to negative it in fact. (Lord 
Dunedin,.) Syed Habikuii Rahman Chowadhury 
v. Syed Altaeali Chowadhury. 60 I. C. 837 = 
26 C. W. N* 81=48 I. A. 114=48 Cal. 856 = 
19 A.L.J. 414 = 23 Bom. LR- 636 = 33 CLJ. 479 = 

14 M. L. W. 175 = 1921 M* W. N. 366 = 
A- I* R. 1922 P. C. 159 = 40 M. L. J. 510 (P C.) 

- —Marriage possible—Husband acknowledging 

the wife's status — Effect. 

Acknowledgment by a Mahomedan that a certain 
woman is his married wife, invests the woman with 
the status of married wife and makes her children 
legitimate unless the marriage between the parties is 
legally impossible, (Stuart and Pandit Kanhaiya- 
Lal, A.J.Cs.) Muhammad Ali Khan v. Ghazau- 
for Ali Khan. 69 1.0. 14.'= 7 O.L.J. 474* 

—Legitimacy—Burden of proof— 

-- Maximum period of gestation—Abnormal cir. 

cumstances must be proved by party alleging them 
i t is obvious that the varying maximum periods of 
pregnancy, given in books of medifcal jurisprudence, 
and the maximum period fixed by Muhammadan Law, 
relate to abnormal cases, and in each case it is for the 
plaintiff who alleges that there were abnormal circum¬ 
stances attending his birth, to show that they existed. 
(Shadi Lai, C.J. and Abdul Qadir, J.) Umar Hayat 
Misri Khan* 69 IQ 491 = ALR* 1924 Lah* 177. 


MAHOMEDAN LAW—Maintenance* 

—Legitimacy—Presumption. 

-- -Children born to woman married to another — 

No presumption of legitimacy or marriage arises. 

Where it is found that certain children were by a 
woman who was at the time proved to have been 
married to another, no rules of presumption of legiti¬ 
macy or marriage can avail the children who must be 
held to be illegitimate. (Lord Carsott.) NUH-Ullah 
v. Mb. Shafiq-Ullah Khan. 117 I.C. 6 = 

30 M.L.W. 596 = 33 C W.N. 900=1929 M.W.N. 459 = 
A.I.R. 1929 P.C. 212 = 57 M-L J. 522(P. C-) 

-Daughter of a woman by the same man got 

dowry exactly the same as by admittedly legitimate 
daughter strengthen presumption. (Milkerji and 
Mitter, JJi) Ahasanulla Nejabatali. 

A I R. 1929 Cal- 682. 

- Legitimacy is presumed from residence and 

maintenance. 

Muhammadan law raises a strong presumption in 
favour of legitimacy where a child was born under a 
man s roof and continued to be maintained in his 
house without any steps being taken on the father’s 
part to repudiate his title to legitimacy as his offspring. 
(Dalai and Simpson, A. J . Cs.) Galstaun v. 
Mirza Abid Husain. 73 I.C. 428 = 10 O.L.J* 263 = 

A-I.R* 1924 Oudh 19* 

“-Legitimacy—Proof of. 

—-- Period of gestation. 

The rule o Mahomedan Law regarding gestation is 
a rule of evidence within the meaning of S. 2, Evi¬ 
dence Act and the Courts are not bound by the rule 
of Mahomedan Law in this respect. To such case 
S. 112, Evidence Act, applies. 76 P. R. 1891 and 
A. I. R. 1923 All. 570, Rel. on. (Johnstone, J.) 
Mt, Rahim Bibi v. Chiragh Din. 120 I.C* 495 = 

A I R. 1930 Lah- 97- 

-In disproof of legitimacy no better class oi 

evidence can be produced than the evidence by near 
relatives of the parties concerned. (Lord Carsott ,) 
Nuh-Ullah v. Md. Shafiq-Ullah Khan, 
117 I.C. 6 = 33 C.W.N. 900 = 1929 M-W.N* 459 = 

30 M-L-W. 596 = A.I.R. 1929 P-C* 212 = 57 M L J. 522. 

(P. C. 

--—s_ 112 of Evidence Act applies to determine 

legitimacy of Mahomedan children. 

Where a Mahomedan child was born during the 
continuance of a valid marriage between its parents 
but its birth was within six months of the date of 
its parents’ marriage, 

Held, that S. 112 applied and the child was legiti¬ 
mate, 10 All. 289, Ref.; A.I.R. 1923 All. 570, Appr* 
(Daniels and King.JJ.) Sibt Mahomed v. Maho¬ 
med Hameed. 96 I*C* 582 = 48 All* 625 = 

24 A L J- 723 = A.I.R. 1926 All 589. 

- Proof of adultery — Effect. 

Where it was found that the plaintiff was born 331 
days or eleven full months after his alleged father s 
death and that his mother had been hvjng forthe previ¬ 
ous few years iu illicit connection with another person. 

Held, that the plaintiff-appellant was not the legiti¬ 
mate son of the alleged father. (Daniels, J.) FatteH 
Din v. Umrao. 82 I.C* 592 = A I.R* 1923 All- 44D- 

—Life Estate—Creation of* 

———Shiah Law. 1 

The power of a Shiah in creating a limited interest 
is not restricted to a particular kind of property, sucb 
as house, but extends to lands as well. 

Hasan , A.J. C.) Sirij Husain v. Musiiaf Husain. 

65 I.C. 132 = 3 0-L-J. 149 = 24 OC. 321== 

A.I,R. 1922 Oudh 93 

—Maintenance. 

- Wife—Ha nap Law—Maintenance to wifc> 
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*Th?w? A, 5 Maintenance. 

The husband is not under Hanafi law liable for the 
mamtenance of lus wife where there the 

agreement for maintenance befo™ suit fcOPrS 

sawssttwssMsSs^ 

zXSsti— 

Under the Hanafi system of law, the wife is not 

fn the ed absence arS of 0f maiat ® nan = e against the husband 
n the absence of a specific agreement or decree 

A yy « r > /■) Mandy Mathar Sahib 

V '^ IJANBi< 121 I.G. 843 = 

_ Wi t, M , . A.I.R. 1932 Mad. 234. 

TFi/c cam h of pledge credit of her husband. 

t j. A .„®f® 1S no PJpyision of Mahomedan Law allowing 

Mn vl unconditional to pledge her Hanafi hu® 

.» , «**» ®f 2ur3 money for maintenance where 

j a y. a ? r deserts wife. (Anantakrishna 

A yyar,.J .) Mandy Mathar Sahib v. Bijan Bi. 

Tp 7 . * 2i . I C ‘ 848 = A.I.R. 1932 Mad. 214. 

—Wifi. leaving her husband for no justifiable 

reason—Decree for future maintenance cannot be 
passed. 

Where the Court finds the wife though ill-treated 
to some extent, it was long ago when she was a child 
and the huband is not guilty of su;h cruelty as to 
justify his wife in her refusal to live with him she 
being a grown up woman, the Court should not’give 
her a decree for future maintenance. ( Barlee . A.T.C ) 
Mt. Ismabai v, Umar Mahomed Sidik. 

f ,- . i A.I.R. 1932 Sind 11 . 

in Mahomedan Law arrears of maintenance cannot 
be decreed : 6 Cal. 631, Foil. (Barlee, A. J. C.) Mt 
Ismabai v. Umar Mahomed Sidik. 

p,. . A.I.R. 1930 Sind 11 . 

*- -Divorced wife—Right of. 

A who was married to B applied under S. 488, 
Criminal P. C., for maintenance. B proceeded to 
divorce her before Court. The question arose as to 
whether A could be granted mamtenance and for 
what period. 

Held , that A could obtain maintenance against B 
during the period of iddat and was entitled to it for 
three months : 5 All 226 and 19 All. 50, Rel. on.; 

7 O.C. 260, Dist, (Stuart, C.J.) Mt. Mariam v. 
Kadi Baksh. 6 O.W.N. 942 = 1929 Cr. C. 625 = 

A.I.R. 1929 Oudh 527. 
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' ~—Grant of — Construction. 

Where maintenance grant is a transfer of the right 
to the usufruct; it is a transaction of ariat and not of 
a gift under the Mahomedan Law. 28 All. 264 • 30 411 
309 Rel. on (1925) 2 O. W. N. 83; 28 O. C. 265 • 
87 LC. 445 (2); A.I.R. 1925 Oudh 568, Ref. to. (Hasan 
and Misra, JJ.) Mohammad Siddique Khan v. 
Risaldar Khan. 3 O.W.N. 447 = 95 1.0. 220= 

# 2 Luck 216 = A.I.R. 1926 Oudh 360. 

Marriage— 

Age of puberty. 

Allowance on separation. 

Anti-nuptial agreement. 

Apostacy. 

Breach of Contract. 

Ceremonies. 

Consent of Bride- 

Dissolution. 

Formalities. 

Grounds for dissolution 

Judicial Separation. 

Kharch-i-pandan. 

Option of puberty. 

Presumption. 
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Tp°aE N Marriage Allowance on 

Proof of. 

Repudiation. 

Restitution of Conjugal rights. 

Settlement. 

Validity. 

—Marriage—Age of Puberty — 

- Shia Daw. 

In the case of Shias the age of puberty begins 
with menstruation and the presumption is that mens- 

vew ‘. 26 k W P R 6 r 0 - tW f e ?, ', hs age of nine and ten 
years. 26 W. R. Civil Rulings 26 (P. C.) Ref 

Ktnerji, JJ.) Sibh Ahmad v! 

A mini Khatoon. 113 x.c. 434 = 26 A.L.J. 705 = 

50 A!I * 783 = A.I.R. 1929 All. 18. 

Z Shia Law—Conflicting authorities as to aae 
or consent. y 

Shn La : v of *nirrl^; the authorities are 
conflicting as to the age of consent for the girl and 

the attainment of puberty is the test for her having 
t cached the age of majority for consenting to her 
marriage. Makerji, J.) Mt. Zaitun v. Shaik 
Kommal. 79 j c 997^22 A.L.J. 423 = 

5 L.R.A. Civ. 238= A.I.R. 1324 All. 870 . 

———Law as to unaffected by Majority Act IX of 

The Muhammadan Law of marriage is left entirely 
untouched by the provisions of the Majority Act. 
Minority under the Muhammadan Law terminates on 
completion of the fifteenth year and every Muham¬ 
madan of sound mind who has attained puberty mav 
enter into a contract of marriage even if he or she is 
a mmor according to the provisions of the Indian 
Majority Act. {Mott Sagar, J.) Mt. Begam Bibi v . 
Rah mat Khan. 75 1.0. 892=A.I.R. 1924 Lah. 673. 

- —Age of Majority for purposes of. 

Under the Muhammadan Law, the age of majority 
for giving a minor girl in marriage is 15 years. A boy 
aged 15 is therefore competent to give his sister in 
marnage, as her guardian. (Martineau, J.) Yusuf 
v Mt * Zainabh. 68 I c. 727=A.I.R. 1923 Lah. m 

tt t 1 j 1 j on Separation. 

-- Validity. 


■ wr m v-w w W ■ 

There is no reason why a stipulation by a Malm 

medan husband to make an allowance to his wife in 

case of separation sliould be deemed to offend against 
the rule of public policy : 37 Bom. 280, Diss. from 

nn’ R /<?w *° r dl i 3 r- 3 r nd A,I ‘ R ‘ 1921 AU * 152 > R el.' 
nn, {Shadt Lai , C ,and Hilton* J\) Md, Ali 

Akbar V. Fatima Begam. 1 i q i c - 

30 P.L R. 498 = 11 Lah. 85 = A.I.R. 1929 Lah 660. 

“ ~ ■Agreement to provide separate maintenance 
to first wife on second marriage—Validity 
If a Mahomedan marries a second wife and finds 
that his firs wife cannot pull 0 n well with his second 
wife and if lie does not or cannot provide a seDarate 
apartment or habitation for her exclusive use and for 
the sake of preservation of the family peace executes 
an agreement in her favour giving her maintenance. 
e\en if she does not reside in the same house with 
him and second wife, that agreement is not against 
public policy. This arrangement does not necessarily 
result in separauon between husband and wife The 
husband may conveniently manage to visit her 'in the 
house which she occupies after leaving his house. By 
occupying another house she does not necessarily r l 
fuse herself to her husband: 37 Bom 280 Dist 
(Raza and M ,JJ.) Mansur u.Mt. Az,zvu 
109 I.G. 892 = 3- Luck. 603 = 5 O.W.N. 475 = 

A.I.R. 1928 Oudh 303. 
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MAHOMEDAN LAW—Allowance on separation. 

-- —Restitution suit—Compromise in suit that 

wife should live separate and receive maintenance 
if ill-treated, is valid. 

An agreement for future separation between a 
Mohammadan husband and wife is void. But the 
agreement and a compromise thereon in a suit for res- 
titution by husband that the wife should live separate 
and receive maintenance, if the husband maltreats 
her are valid ; and the wife’s giving giving up of her 
defences in the restitution suit is sufficient considera¬ 
tion for the compromise, i Simpson, AJ.C.) Banney 
Saheb v. Abida Beg am. 69 I.C. 778 = 23 OC- 157 = 

10 O.L.J. 13 = A I R. 1922 Oudh 231. 
—Marriage—*Anti-nuptial agreement- 

- Anti-nuptial agreement to live with wife at 

her father's house is invalid . 

Any agreement which binds the husband to live 
with his wife at her father's house is invalid and 
cannot constitute a defence to a suit for restitution of 
conjugal rights : 18 C.W.N. 693 ; 32 I.C. 707 ; 1 Lab. 
597 ; and 6 Bom. L. R. 728 Foil.; 8 Cal. 327 Dist. 
17 Cal. 670, Appr. (Walsh, J.) Khatun Bibi v. 
Rajjab. 94 I.C. 224 = A.I-R. 1926 All. 615- 

- Agreement for divorce. 

An anti-nuptial agreement provided among other 
things. "I (the husbands accordingly agree that if I 
forsake the Malak-o-Badar community or am expelled 
from it by its spiritual head my wife may get a 
divorce from me pronounced by a person appointed 
by her on my behalf which divorce I will accept as 
valid.” 

Held, that the condition is not void as being 
opposed to the principles or policy of the Muham¬ 
madan Law, as that Code treats marriage as a purely 
civil contract. Ameer Ali’s Muhammadan Law, 
Vol. II, p. 369, Ref. (Hallifax, A.J. C.) Fida Alt v. 
Sanai Badar. 73 IC 1042 = 6 N L J- 186 = 

A.I.R. 1923 Nag- 262. 

-- Agreement for paying certain sum as main¬ 
tenance in case of dissensions. 

An anti-nuptial agreement made between a lady 
and her prospective husband and her prospective 
father-in-law, providing for the payment of a certain 
maintenance in the fvent of future dissensions bet¬ 
ween her and her prospective husband, is good in 
law and enforceable after her divorce, where the 
agreement is obtained to secure the wife against ill- 
treatment and to ensure for her a suitable amount of 
maintenance in case such treatment is meted out to 
her. 37 Bom. 280, Dist. (Lindsay and Kanhaiya 
Lai, JJ.) Muhammad Mlin-ud-Din v. Jamal 
Fatima. 63 I.C. 883 = 43 All- 650 = 

19 A.L.J. 675 = A.I.R. 1921 All. 152. 

- Agreement to stay with wife's parents . 

An agreement-by the husband to live with his wife 
in her parents’ house is invalid and the wife cannot 
put it as a defence in a suit by the husband for restitu¬ 
tion of conjugal right and if she is proved to have left 
her father’s house and went to live with the husband 
she is deemed to have waived the right if any under 
such agreement. (Broadway and Abdul Raoof, JJ .) 
’atima Bibi v. Nur Mahomed. 60 I C. 88 = 

1 Lah. 597. 

# 

—Marriage—Apostacy, 

■— - Burmese Buddhist woman cannot marry a 

Shia unless converted to Islam. 

Unless a Burmese Buddhist woman is converted to 
the faith of Islam prior to her marriage, no marriage 
can be contracted between Iter and a Shia Mussalman. 
(Rutledge, C.J. and Brown J.) Official Assignee v. 
Ma Hla Htwe. 117 I.C. 561 = A.I.R. 1929 Rang. 35. 


MAHOMEDAN LAW—Marriage—Apostacy. 

- Person renouncing Islam and converting 

into Christianity—Marriage under Mahomedan 
law is dissolved. 

Where a person who has formally renounced faith 
in Islam and has gone through the rites of baptizm, 
marriage under the Mahomedan law L dissolved by 
the formal recognition of admission into Christianit>. 
In a suit for restitution of conjugal rights it is im¬ 
material whether motive of conversion is genuine or 
a device to have the marriage dissolved. (Dahp 
Singh, J.) Mt. Rahmate v. NikKa. Ill I C. 160 = 

29 P.L.R. 570 = A.I.R. 1928 Lah. 954. 
—Mahomedan marriage with a Hindu Gtrl-~ 



Validity. 

Under the Mahomedan law, a Mahomedan may 
contract a valid marriage with a Mahomedan woman 
or with a kitabia, i. e., a Christian dr a Jewess but not 
with an idolatress or a fire-worshipper, but if he does 
marry an idolatress or a fire-worshipper, the marriage 
is not void (batil) but merely invalid (tasid). Where 
therefore a Mahomedan marries a girl, originally a 
Hindu, in the absence of proof that she had already 
been married and her husband was living at that brot¬ 
her marriage with the Mahomedan will not be void 
but merely invalid and the offspring of such marnage 
will not be illegitimate but legitimate issues of their 
father. (Ross and Kuhvaht Sahay, JJ.) 

Hassan Khan v. Panna Lal. 193 I.C. 430 — 

7 Pat. 6 = A I R- 1928 Pat. 19. 

-- Hindu married woman adopting / 

Subsequent marriage with Mahommcdan 1 
unless first marriage is dissolved through r * 

Where a Hindu married woman embraces _ s 
and marries a Mahommedan the mere fact of her 
changing her religion though bona fide does not l Pf° 
facto dissolve her previous marriage. Though she 
must be deemed to be governed by the Mahom- 
medan Law after conversion, yet even under that lan 
a convert's first marriage is not dissolved automatica l>- 
It is only where the conversion takes place in a coun 
try where the Mahommedan Law is not administered 
that the marriage is so dissolved on the lapse of the 
woman’s term of probation. But when she remains 
in a country where the Mahommedan Law regarding 
questions of marriage is in force she has only the 
right to obtain a divorce after her husband has refus¬ 
ed to embrace Islam. The marriage is not dissolved 
but a separation amounting to a legal divorce can be 
effected through Court. If such dissolution is obtain¬ 
ed, even if the marriage with the Mahommedan too 
place within a few days of her running away i rom 
her husband i. <?., before the expiry of her petiod o 
probation, the haste would have been a mere 
irregularity which would be perfectly cured by long 
continued co-habitation and treatment ?-s a wife. 1 u 
in the absence of such authorised and legal disso 
tion the original marriage tie cannot be severed, 
ed. Her going through a form of marriage a seconc 
time cannot make this second performance a 
marriage. No question of doctrine of factum vo _ 
would arise in a case where a woman’s husband 
still alive. The second marriage is not only irregu < 
but illegal and such an illegality cannot be cured d ^ 
by acquiescence or long continued co-habitatm • 
(Sulaiman, J.) Mt. Mahtab-un-Nissa v. 

Ullah. 85 I.C. 459 = 6 L R A. Civ. 143- 

A.I.R. 1925 All- 474- 

- Apostacy of either party—Effect ott ,nctt 

Where a Muhammadan lady was baptised and si 
for dissolution. . j 

Held : that by the apostacy of either the huso 
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MAHOMETAN LAW—Marriage—Breach of Con-1 
tract¬ 
or the wife a Muhammadan marriage is dissolved 
and that the real question in such cases is not whether 
she is baptised but whether she has renounced the 
Muhammadan religion. 124 P. R. 1876 ;-132 P. R. 
1884; 61 P. R. 1699-85 P. R. 1906;-33 A. 90;-39 C. 409 
Ref. (Seo// Smith, J.) Mr. Bakho v. Lal. 

71 IC. 830~A LR. 1924 Lah. 397. 
—Marriage—Breach of Contract. 

-- •Cotnpen sat ion. 

Under the Mahomedan Law in a suit by a plaintiff 
for damages for breach by the defendant to give his 
daughter in marriage to the plaintiff', the latter would 
be entitled only to receive compensation under Section 
73 of the Contract Act for any loss or damage caused 
to liim by the breach, which the parties knew would 
) be likely to result from the breach of it. {Campbell, J.) 
Gin lam Muhammad o. Me H raj Din. 75 LG- 748 = 

A.I.R. 1923 Lah- 679- 

—Marriage—Ceremonies 

-- —Necessity of. 

Held ; Under the Shi a Law, as in the Hanafi Law, 
if a woman is adult and sane, she is competent to enter 
into a matrimonial engagement without advice or con¬ 
sent from any body. Under the Shia Law the pre- 
sence of witnesses is not necessary in any matter re¬ 
garding marriage. A marriage contracted by the 
spouses themsehes or their guardian in private is 
valid. The parties therefore, were legally married, 
and marriage could not be invalidated by the desire of 
the parties to have a more elaborate ceremony per¬ 
formed later, the ceremony being complete the plain¬ 
tiff was entitled to claim restitution of conjugal rights. 
Where in a Shia marriage the essentials are present 
(the declaration and the acceptance expressed in such 
a manner as to demonstrate intention without any sort 
of ambiguity) the presence or the absence of religious 
ceremonials is immaterial and in no way affects the 
validity of the union. {Stuart, J.) Mx. Nafisunnisa 
v. Mira Mumtaz Husain. 65 I.C. 539 = 

A.I.R. 1922 All. 363. 
—Marriage—Consent of bride. 

- Hanafi and Shaft Law — Difference. 

The consent of an adult virgin even among the 
Shaft sect is essential for the validity of a marriage 
and the only difference between Hanafi Law and the 
Shaft I .aw on this point is that under the Shaft Law 
the consent must be expressed through a wali and not 
direct: 1 B. H. C. K. 236, Dist. ; 22 W. R. 403, Kef. 
(Odgers and Madhavan Nair/jj .) Hasan Rutty 
v. Jainadha. 113 I C. 306 = 52 Mad- 39 = 

28 M.L-W- 710 = A-I.R. 1928 Mad. 1285 = 

55 M.L.J. 828. 

—— Father's consent to marriage is not substi¬ 
tute for girl's consent. 

Where the girl has become adult at the time of 
tlie niknh, the consent of her father could not take 
the place of her own consent which under the Shia 
law is essential for validity of the marriage. {Lind¬ 
say and Bauerji, JJ-) Sum Ahmad v. Amina 
Khatoon. 113 IX. 434 = 26 ALJ. 705 = 

50 All 733= A I R. 1929 All- 18. 

Shia Law—Marriage with consent of girl’s grand¬ 
father but without her consent, she not having 
attained puberty at time of marriage—Marriage is 
valid. {Makerji, j.) Mr. Zaitun v. Sheikh 
Kommal. 79 I-C- 907 = 22 A-L J- 423 = 

5 L R A Civ- 296 = A.I.R. 1924 All. 870. 
•^Marriage—Dissolution— 

*- Nazi's powers. 

The Kazi’s powers are to separate persons who 
cannot contract a legal marriage yet have so married 


MAHOMEDAN LAW—Marriage—'Grounds for dis¬ 
solution. 

or to declare invalid a marriage which is patently a 
nullity, or in certain cases to interfere in order to 
protect the life of the woman. {Kennedy and Ruf- 
chand Bilaram , AJ. Cs.) Hafizan v. Saidino. 

86 I C. 301 = A.I.R. 1925 Sind 22; 
—Marriage—Formalities 

- ~‘ Muta' Marriage. 

4, Muta” is a very vague and unsatisfactory form df 
contract for personal relations. There must be defi¬ 
nite time during which the relationship is to last and 
definite sum or thing specified as dower. {Rutledge, 
C. J . and Brown, J.) Official Assignee v. Ma. 
Hla Htwe. 117 I C. 561 = A.I.R. 1929 Rang. 35. 
- Mutual offer and acceptance. 

In the case of Mahomedan marriages there should 
be a mutual offer and acceptance by competent 
parties. If the girl is a minor, the offer or accep¬ 
tance at the time o' the ceremony may be done by 
her guardian. If she lias reached the age of puberty, 
her acceptance may be either given by herself or it 
may be given by her "waris." The authorisation to 
give acceptance of the offer of marriage must be given 
in respect of a particular person and should be in 
express words. 

Where the village people went to the place where 
the girl was and said ‘who is your waris" and there¬ 
upon she replied "My father.” 

Held : that such authorisation was not sufficient. 

(Kennedy and Rupchand Bilaram, A, J. Cs.) 
Hafiz an v. Saidino. 86 I.C. 301 = 

A.I.R. 1925 Sind 22. 

-- •—Necessity for. 

The Mahomedan law appoints no specific ceremony 
for the contractual performance of a marriage but 
according to recognised custom marriages among all 
the sects are solemnized by a person conversant with 
the requirements of the law (i.e.) the Kazi while two 
other persons are appointed tor the purpose of acting 
on behalf of the contracting parties with a certain 
number of witnesses. {Broadway, J .) Abdul Aziz 
v. Mt. Ameer Begam. 6b I.C* 404- (Lah.) 

—Marriage—Grounds for dissolution. 

- Aa usation of laan by husband. 

Where a wife appeals to a Court of law for disso¬ 
lution of marriage, on the ground that she has been 
falsely accused ot adultery, by the husband the hus¬ 
band is allowed a locus penitentiae before the 
marriage is dissolved. If he avails himself of this 
locus penitentiae he may be liable for punishment 
for the slander or defamation but the marriage can¬ 
not be dissolved : A.I.R . 1927 All. 56, Foil. {Goka* 
ran Nath Alisrtt and Shrivastava, JJ.) Mt, 
Fakhre Jaiian Begam v. Md. Hamidullahkhan. 

114 I.C. 314 = 5 O.W.N. 936 = 4 Luck. 168 = 

A.I.R. 1929 Oudh 16, 

- Accusation of laan—Husband admitting hut 

expressing regret—Ret rad ion — Validit y. 

A wife sued her husband for dissolution of marriage 
on the ground of accusation of adultery. The 
husband from the first moment admitted the accusa¬ 
tion made by him and although he tried to explain 
the circumstances under which he made it, he made 
no attempts to substantiate it and on the contrary ex¬ 
pressed regret for it. 

Held: that the retraction was valid : A.I.R. 1927 
All. 56, Dist. {Gokaran Nath Misra and Shrivas¬ 
tava, JJ.) Mt. Fakhre Jahan Begam v. Md. 
Hamidullah Khan. J14 IX. 314 = 5 OWN- 936 = 

4 Luck 168 = A.I.R. 1929 Oudb- 16. 

,- Pin potency at time of marriage. 

Under Muhammadan Law a wife cannot obtain a 
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MAHOMEDAN LAW—Marriage — Grounds for 
dissolution. 

decree for dissolution of marriage on the ground of 
her husband’s impotency unless he is proved to be 
impotent at the time of marriage. {Martineau, J .) 
Feroee Din v. Mt. Wazir Begam. 91 I.C. 82 = 

26 P-L-R. 747 = A.I.R. 1926 Lah. 218. 

■- Impotency. 

A Mahomedan wife can claim divorce on the 
ground of impotency of her husband. {Kanhaiya 
Lal t J.) Mt. Altafan v. Ibrahim. 75 I.C- 502 = 

21 A L.J- 811 = 4 L-R-A. (Civ.) 561 = 

A.I.R. 1924 All. 116. 

- Dissolution on the ground of impotency — 

Procedure. 

An impotent person is defined by the Mahomedan 
Law as one who is unable to have connection with a 
woman, though he has the natural organs ; and a 
person who is able to have connection with an enjoy¬ 
ed woman, but not with a virgin, or with some women 
but not with others, whether the disability be by 
reason of disease or weakness, or original constitu¬ 
tion, or advanced age, or enchantment, is still to be 
accounted impotent with respect to her with whom he 
cannot have connection, (Baillie's Mahommedan Law 
Vol* I, p. 347, Ref.; The Mahommedan Law provides 
that where such is the case and a woman brings her 
husband before a Judge, and sues him, demanding a 
separation on the ground of impotency, and the fact 
whether the woman is an enjoyed woman or a virgin 
is disputed, the case is to be adjourned for a year, 
and if after the expiry of that year the woman should 
allege that she is still a virgin, an inspection by 
women is to be ordered, and if they should declare 
her to be an enjoyed woman, the word of her hus¬ 
band is to be taken with his oath; but if they should 
declare her to be a virgin, her word as to non-inter* 
course is to be received without oath. The intention 
obviously is that if such a claim is brought by a wife 
and is contested, an opportunity should be given to 
the husband to show that the charge against him is 
unfounded or that the alleged incapacity is remove- 
able; and the woman should be required to appear 
again after a year before the judge in order to esta¬ 
blish her claim to the relief she asks for {Ibid p. 348). 
If the husband should consummate the marriage in 
the interval, the petition of the wife requires to be 
dismissed alter the lapse of the period faxed by the 
judge. If he, however, fail in his marital obligation, 
the wife is entitled to a divorce (Ameer Ali’s Mahom¬ 
medan Law Vol. II, p. 598 and Tyabji’s Mahomedan 
Law, Vol. II, p. 251 Ref. See also 21 B. 77.) But the 
wife must allow full access to her husband at all 
reasonable times whether she is living in the house of 
her parents or elsewhere during the year. {Kanhaiya 
Lal,J.) Mt. Altafan v. Ibrahim. 75 LC. 502 = 

21 A.L.J. 811 = 4 L.R.A. Civ. 561 = 

A I R. 1924 All. 116. 

■-— Marriage—Guardian foi—Marriage by a 

person who was not a guardian — Effect. 

Where the mother and brothers of the minor bride 
were alive, a marriage contracted by the uncle by 
marriage, whether he be the husband or the father’s 
sister or mother s sister, is void. {Broadway, J.) 
Md. Ghulam Jatima v. Khaira. 77 I.C. 901 = 

A.I.R. 1923 Lah. 674 
^Marriage—Judicial Separation. 

-- —Judicial separation—Inability to maintain 

wife is no ground . 

Inability to maintain the wife is no ground for 
separation under the Hanafi Law-. {Mukerji, J ,) 
Asmati Bibi v . Saimuddi Patman. 79 J.c. 991 = 

IIS HflHr A I R. 1925 Cal. 533. 


MAHOi IEDAN LAW—Marriage — Option of pu¬ 
berty 

—Marriage—Kharch-i-pandan- 

- -Nature of. 

“ Kharch-i-pandan ” which literally means betel 
box expenses is a personal allowance to tfie wife 
customary among Mahomedan families of rank, 
especially in Upper India, fixed either before or after 
the marriage and varying according to the means and 
position of the parties. Although there is some 
analogy between this allowance and the pin money in- 
the English system, it appears to stand on a different 
legal footing arising from difference in social insti¬ 
tutions. Although both kharch-i-pandan and pin- 
money are amounts for the personal expenses of the 
wife, there is a difference inasmuch as no obligation 
to spend the money during coverture attaches to the 
kharch-i-pandan : 32 All. 410 (P.C.) Rel. on. (Sulai- 

man and Kendall, JJ.) Altaf Begam v. Brij 
Narain. 116 I.C. 855=1929 A.L.J. 367 = 

51 All. 612 = A.I.R. 1929 AH. 281. 

—- Husband agreeing to pay certain sum to wife 

as Kharch-i-pandan — Validity. 

Public policy is always an unsafe and treacherous 
ground for legal decision and there is nothing in the 
Mahomedan husband’s promise to pay a certain sum 
of money for the personal expenses of his wife 
(Kharch-i-pandan) during his life time which can 
reasonably be regarded as opposed to public policy : 
Janson v. Driefontein Consolidated Mines, Ltd. (1902) 
A.C. 484 and 32 All. 410 (P.C.), Rel. on. {Shadi Lai, 
C. J., and Hilton, J.) Md. Ali Akbar v. FATIMA 
Begam. 119 I.C. 486 = 30 P.L.R. 498 = 11 Lah- 85 = 

A.I.R. 1929 Lah. 660. 
—Marriage—Option of puberty. 

- When can be exercised. 

A woman who is unaware of her marriage at the 
time when she attains puberty retains her option of 
repudiation until she becomes aware of the marriage 
and the option is also prolonged until she is acquaint¬ 
ed with the fact that she has the right to repudiate 
the marriage : A.I.R, 1923 Lah. 502, Foil.; 
A.I.R. 1922 All. 155; (1929) A.L.J., 101, Appr.; 53 P.R. 
1875 ; 157 P. R. 1879 ; A.I.R. 1924 Lah. 385 ; 96 I.C. 
1009 ; A.I.R. 1925 Lah. 66 , Ref.; A.I.R. 1928 Lah. 
674, Not Foil. {Tekchand and Hilton, JJ.) RahmAT 
Ali v. Mt. Alla Detta. 30 P.L.R. 664 = 

11 L.L.J. 393=A I R. 1929 Lah. 827. 

- Suit for declaration of invalidity of marriage 

by a minor girl—If exercise of such option . 

Where a Mahomedan girl was only 7 months old at 
the time of the alleged marriage and it was obvious 
that the transaction was carried through, if it was 
carried through, with a total disregard of the girl's 
advantage, in such cases the minor had the option of 
repudiating on the attainment of puberty. The 
bringing of the suit was in itself an exercise 01 that 
option and it could not be held that there had been 
any unreasonable delay, and it was intolerable that 
she should be bound by such a marriage. {Johns¬ 
tone, J ,) Hassan Bibi v. Fazal Ilahi. 

121 I.C. 381 = A.I.R. 1929 Lah. 804. 

-- —If lost by delay. 

In the absence of consummation of marriage or 
acquiescence, a Mahomedan woman given in marriage 
by her mother before her puberty, does not lose her 
right of repudiating the marriage by mere delay after 
the appearance of puberty: A.I.R. 1922 All. 155, 
Approved ; A.I.R. 1926 Lah. 545, Foil. Mullah’s Mah, 
Law, para 219, Ref. {Jailal , J.) MT. GHULAM 
Fatima v. Faeal.- 116 J.C. 557 (Lah.) 

-- Time for exercise. 

A woman’s right of option to repudiate a marriage 
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M *HOMEDAN LAW—Marriage—Option of pu- 

is prolonged until she is acquainted with the fact that 
she possesses such a right : A.I.R. 1922 All. 155, Foil. 

and Kunnatullah, JJ.) Mt. Sughra v. 
Mi 2AFFARI. 113 I.C. 383 = 1929 A.L.J. 101' 

— i~onditwn$ for exercise of. 

When marriage is effected through the guardian¬ 
ship oi the father or grandfather, the minor has no 
right to avoid such marriage, except in very special 
circumstances, but it it is contracted by any other 
person the minor has the right of repudiation which 
is technically called ‘'the option of puberty." In 
order the minor may be entitled to exercise the 
option of puberty" it is necessary that there should 
be a marriage which is bindi ng on him or her unless 
such option is exercised; and for that purpose the 
marriage must be valid ab origne and brought about 
by a person other than the father, etc., who stands for 
the time being in the position of a guardian in 
marriage of the minor. {Suhrawardy and Graham 
JJ.) Sadur Ali v. Abeda Bibi. ' 113 ir 153 - 

32 C.W.N. 640 = A.I.R. 1928 Cal S49. 
—— Knowledge—If a necessary condition. 

{Obiter.) In exercising a right of repudiating a 
marriage by the girl the Imam does not make a know¬ 
ledge of her right of option a condition, because that 
is an institute of the law, and ignorance is no plea 
with respect of an institute of the law, with which it 
is supposed that every person ought to be acquainted: 
A. I. R. 1922 All. 155, Ref. ( Suhrawardy and 
Graham , JJ.) Sudar Ali v. Abeda Bibi. 

113 I.C. 153 = 32 C.W.N* 640 = 

A.I.R. 1928 Cal. 549. 

“- Girl married before puberty—Option of 

puberty continues till wife knows of the fact of 
her marriage. 

In the absence of consummation of her marriage 
the right of a wife, given in marriage by her mother 
before she attained the age of puberty, to repudiate 
her marriage continues until she is acquainted with 
the fact that she has been married : A.I.R. 1923 Lah. 
502, Foil, (Shadi Lai, C. J. and Cold Stream , J .) 
Maula Dad v. Mt. Fateh Bibi. 96 I.C. 1009 = 

27 P.L-R. 377 = A.I.R. 1926 Lah. 545. 

-- Shiah girl married to Sunni husband by her 

father as guardian—She can exercise option of 
puberty before consummation. 

If a minor Shiah girl has been given away in 
marriage by her father while of non-age, when it was 
impossible for her to have any voice in the matter, 
and on attaining puberty she considers the marriage 
to be repugnant to her religious sentiments and 
grossly disadvantageous to herself, it would be contr¬ 
ary to all rules of equity or justice to force such 
marriage on her and tiiereby compel her to live with 
a person who is abhorrent to her. She must be 
allowed the option to repudiate it. If she allows the 
marriage to be consummated, or in some other way 
ratifies the marriage then her option of puberty 
would go away and the marriage would be a perfectly 
valid marriage and her issue legitimate, [Sulaiman 
and Mukerji, JJ.) Aziz Banu v. Mohammad 
Ibrahim. 89 I-C. 690=47 All. 823= 

23 A LJ. 768 = A.I.R. 1925 All. 720. 

■Principle of acquiescence 


The principle underlying the crude provisions of the 
Muhammadan Law, which was promulgated to peo¬ 
ple living under very different conditions from those 
which obtain to-day is that there must be no acquiesc¬ 
ence so that the question in all similar .cases will be 
Has the plaintiff acquiesced /" A. 1. R, 1924 Lah, 


1 1AH0MEDAN LAW—'Marriage—Presumption. 

385. {Campbell, J.) Khanor v. Mt. Bhag Bharl 

76 I.C. 45 => A.I.R. 1925 Lah. 66, 

i here is no greater option of puberty when a girl 
is contracted in marriage by her father than when 
she contracts herself, {Simpson and G oka ran Nath 
Misra, A. J. Cs.) Bibi Iai Kishori v. Ali Ahmad 
Khan. 89 I.C. 108 = 12 O.L.J. 395= 

A.I.R. 1925 Oudh. 487. 

■- Principle of acquisccnce. 

The Muhammadan Law was promulgated to people 
living under very different conditions from those 
which obtain to-day and must be interpreted with due 
regard to the change in public feeling and taste on 
questions of decency. The principle underlying the 
crude provisions of Muhammadan Law regarding 
option of puberty is that there must be no acquies¬ 
cence so that the question on all these cases will be 
"has the plaintiff acquiesced." {Le Rossignol, J,) 
Hussaina v. Mt. Jivani. by I.C, 281 = 

A.I.R. 1924 Lah. 385. 

- When arises . 

The question of option of repudiation does not arise 
when the girl is still a minor and she has not attained 
puberty. {Daniels, J.) Hub Ali v. Emperor. 

21 A.L J. 187 = 4 L-R.A. Cr. 73 = 

A.I.R. 1923 All. 329. 

- Delay in the exercise of — Effect. 

The right to repudiate a marriage has to be exer¬ 
cised as soon as the minor attains puberty. Where 
the right had not been exercised for fully a year after 
the plaintiff had reached the age of puberty. Held : 
that she had lost the option given to her. (A.I.R. 1922 
All. 155 Diss.) Where the mother and brothers of 
the minor bride were alive, a marriage contracted by 
the uncle by marriage, whether he be the husband of 
the father’s sister or mother’s sister, is void. ( Broad - 
way, J.) Mt. Ghulam Fatima v. Khaira. 

77 I.C. 901 = A.I.R. Iy23 Lah. 674. 

A girl who is unaware of her marriage at the time 
when she attains puberty retains her option of repu¬ 
diation until she becomes aware of it. {Martineau 
and Zafar Ali,JJ .) Sultan v. Waryam. 

73 1C- 895 = 5 L L J. 473 = A.I.R. 1923 Lah. 502. 

-> Sunnisr—Marriage during minority-^ Wife 

can repudiate when she has knowledge of her riaht 
to do so 

The rule laid down by Imam Muhammad is the 
more reasonable and equitable rule to be applied in 
India, namely, that a woman’s right of option to re¬ 
pudiate marriage performed during her minority is 
prolonged amongst Sunni Muhammadans until she is 
acquainted with the fact that she has such a right. In 
other words that if she does not know that she has 
a right of rescinding the marriage, she will have the 
power to do so when she is aware of it. {Tudball and 
Lindsay, JJ.) Bismillah Begam v. Nurmaham- 
mad. 63 I.c. 702=44 AH. 61 = 19 A.L.J. 845 = 
—Marriage—Presumption. A.I.R. 1922 Ali 155. 

-— Co-habitation and repute. 

Where a man and woman are living together as 
husband and wife for a large number of years and 
have always treated each other as husband and wife 
have always been looked on as husband and wife, and 
there is no obstacle to the marriage, the burden is on 
the person who denies the marriage to prove that it 
did not take place : 3 M.I.A. 295 (P.C.); A.I.R. 1922 
P.C. 159; A.i.R. 1918 P.C. 11 and 31 Cal. 849, Rel, 
on. {Brown, J.) Maung Kiyi v. Mashwe Baw. 

121 I.c. 718=7 Rang. 777 = A.I.R, ly29 Rang. 341. 

It is o/ily where direct proof of marriage is not 
available that indirect proof of marriage by way of 
acknowledgment of legitimacy in favour of a son 19 
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MAHOMEDAN LAW— Marriage— Presumption. 

allowed to take the place of direct proof of marriage. 
Where direct proof is available to establish that marri¬ 
age Mas impossible or a n'airiage Mould be invalid, 
no question of presumption of marriage on account of 
an alleged acknowledgment ran arise; A.I.R. 19_2 
p.C. 159; 10 All. 289, Fell. (Mears\ C. J. and 
Milker it, J.) Md. Shafil Ullah Khan v. Kuhullah 
Khan. 88 I-G. 954 = 48 A11- 58 — 23 A L.J- 911 — 

6 L.RA ClY- 505 = AIR. 192b All. 48. 
S. 112, Evidence Act dees not apply to invalid, or 
fasid marriages. {Ashworth and Ftaza, JJ) M r. 
Kan i/a t?. Mas an Ahmed Khan. 62 I.C. 82 

1 Luck, r l 1=3 O W.N. 114 = A.I.R. H26 Guclh 231. 

- Acknowledgment of marriage. 

Although no presumption of marriage can be made 
from prolonged co-habitation, yet when a man acknow¬ 
ledges that a wemdn is his married wife, suchacknoM- 
kdfrrent, tl ough made horn ulterior motives, is 
suff eient in the eyes of Mali. Law to invest the wr man 
with the status of a married wife ard her subsequent 
born children m ith the status of legitimacy, unless a 
marriage is shown to 1 ave been legally impossible. 
{Stuart and Pundit Kanhatya Lai, A.J ,C.) Maho- 
mi u Ail Khan v . ( h//ani-ak Ali Khan. 

60 I.C. 147=7 O.L.J. 474. 

—Marriage—Proof of— 

_ Remaining behind purdah—Evidentiary 

Ifil I it C f 

It is no part of the law of India, that to have lited 
and to remain behind the purdah i s a necessary part 
of a lady’s legal marriage or a conclusive evidential 
fact. It is a circumstance to be considered when the 
fact'of the marriage is in issue. But that issue is to be 
determined on a broad conspectus of the whole situa¬ 
tion, including of course the purdah item. {Lord 
Shaw ) Mohabbat Ali Khan v. Mu. Ibrahim 
Khan. 117 I.C. 17 = 1929 A-L.J. 46b = 

33 O W N. 645 = 31 Bom. L. R. 846 = 

6 0-W.N. 511=56 LA- 201=50 CL.J. 86 = 
30 M.L W. 97 = 1626 M.W N. b76 = 10 Lah. 725 = 
31 P-L R. 1 = A-I R- 162b P C- 135 = 57 M.LJ. 3b6. 
—Failure to prove kabmnamali does not dispiove mar¬ 
riage. {Mukcrji and MitterJJ.) Ahasanullah v. 
Meiabatali. A.I.R. I92t» Cal. to2. 

—j —Admission of marriage—Effect of. 

The effect of ait admission of marriage, as proof of 
such marriage, is a question merely of adjective law 
governed by the Indian Evidence Act. Its probative 
value must necessarily depend on the surrounding 
circumstances. {Rupchand Bilaratn and Lobo, 
A I Cs l Mt, Hakima v. Mt. Jjandi. 103 1C. 87U = 

A.I.R. 1927 Sind. 2C9. 

—ar of marriage—Value of, 

Ikrar of marriage is certainly no more than an 
admission of marriage to be weighed according to the 
ordinary' rules of evidence and treated as only a piece 
of evidence winch the Court may consider in decid¬ 
ing whether the marriage is proved or not; A.l.K. 191/ 
F.C. 169, Dist.; 61 All. 545, (P.C.), Kef. (Rup- 
chand Bilaratn and Lobe, A.J. Cs.) Mt. Hakima v. 
Mt. Jiandi. 103 I-C. 870 = A.I.R. 1927 Sind 2C9< 

—Marriage -- Repudiation* 

- -Judicial decree—Necessity /or. 

The very fact that the C ourt declares in a suit or in 
a case which comes before it that there was repudia¬ 
tion is enough to satisfy the requirement of the Maho- 
medan law about judicial decree confirming a 
repudiation. It is undoubtedly true that there is need 
for obtaining a judicial decree, but there is no 
authority for saying that the judicial decree must be 
obtained in a proceeding apart from that in which the 
question of validity of the marriage is raised : 


MAHOMEDAN LAW — Marriage—Restitution of 
Conjugal rights. 

19 Cal. 79, Re), on. (Suhrawardy and Graham, JJA 
Sadar Ali v. Abeda Bibh 113 I.C. 153= 

32 C W.N. t40=A.I-R- Ib28 Cab 54°. 
—Marriage— Restitution of Conjugal rights 
The mere fact that the wife cannot get on with her 
husband’s mother does not constitute a lawful cause 
which would justify her refusal to return to her 
husband s dominion. {Shadi Lai , C* J, and 

Hilton, J.) Md Ali Akbar v. Fatima Begam. 

119 I.C. 486 = 30 P.L-R. 498 = 11 Lah- 85 = 

A-LR. 192b Lah- 660. 

._ Pica of non-payment of—'Prompt dower. 

The suit lor restitution of conjugal rights brought 
by the husband cannot be dismissed on the mere 
plea of non-payment of prompt dower : 8 All. 149 ; 
17 Cal, 670; 11 Mad. 327; 30 Bom. 122, Rel. on. (Chari 
and Mya Bu, JJ-) Ashia Khatoon v. Abdul 

Hakim Maistry, 120 1-C- 129 = 

A.I.R. 1929 Rang. 189. 

- Legal Cruelty—Accusation of Loan, 

Under the Muhammadan Law, in order to establish 
legal cruelty between man and wife there must be 
actual violence of such a character as to endanger 
personal health or safety ; or there must be a reason¬ 
able apprehension of it. To speak of a wife that she 
has been living in adultery at a time when she has 
been so living, can hardly be said to be cruelty at all 
and in anv event it cannot be saiti that this conduct 
on the pait of the husband disentitled him from claim¬ 
ing restitution : 11 M. 1. A. 551 (P.C.), Rel. on. 
(Mukcr ji and Graham, JJ,) Jamikaddin Ahmed v 
Sahera Khatun. ltl bC 760 = 14 Cal. 3fc3 = 

46 C.L.J. 592 = A.I.R- 1927 Cab 579. 
_ —Any reprehensible conduct of husband is su/U- 

dent for refusing him restitution. 

If a husband's real object in suing for restitution ol 
conjugal rights is to covet his wife s property, a Court 
ol justice w ill not encourage a covetous husband by 
subjecting his wife’s person to his full and abso ute 
control and forcing her to go under his domain both 
physicallv and mentally. Any reprehensible conduct 
on the husband’s part if properly proved affords good 
ground lor refusing to him the assistpnce of the Court. 
(Kinkhcdc, A.J.C.) Mt. Kuksiud Begum v. Abdul 
Rashid. 100 I-C- 16«=A.I R. 1927 Nag- 13»- 

Ma in tenance—When allowed . 


The principle, that where a wile is turned out or 
ill-treated so as to make it impossible for her to live 
with her husband, or where the breach between tie 
husband and wife is irremediable so that it is impossi 
ble for the latter to return to the former alter mam 
years’ separation without leading to fresh trouble 3® 
dispute, she is entitled to maintenance by hvmg 
separate from him applies equally to the case 0 _ 
Hindu or a Mahomedan whether the question an _ 
under S. 488. Criminal P.C., or in a suit for restitut^ 
ol conjugal rights: 170 F.LtK. »14, Kef. 

A . J - O .) Mr. KokSBid Bbgvm v. auli l Ka- 

100 I.C. lS» = A.I.R lv27Nag-139. 

- Principles of justice , equity and good coti 

ciettcc — Applicability. „cf-;*>nce 

The principles ot justice, equity and good conscie 

not inconsistent with any positive rule of Mahom 
Law may well be applied in determining 1 e b. sm3 v 
on which a claim for restitution of conjugal ng , / 
be rel used by the Courts of justice. 
and Waj&ir Hasan, J.) Mt. Maqbcolan r. 

101 I-C- 261 = 2 Luck- 4b2 = 4 OW It- «* 

A.I.R. 1927 OudhlW 

— — Unfounded accusation of adultery 

defence . 
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MAHOMEDAN LAW—Marriage—Restitution of 

.conjugal rights 

There is no rule of the Mahomedan Law by which 
in all circumstances and even in the face of unfounded 
accusation of adultery a decree for restitution of con¬ 
jugal rights must be granted against the wife by the 
Courts of justice : 11 M.I.A. 551 (P.C.), Ref. (Stuart 
C/. and Yazir Hasan, J.) Mt. Maqboolan v. 
Ramrau. 101 LC- 261 = 2 Luck 482 = 

4 OWN. 247 = A.I.R. 1927 Oudh 154, 
—-- Non-payment of prompt dower—Suit is main¬ 

tainable. 

Non-payment of prompt dower does not render a 
suit for restitution of conjugal rights unmaintainable. 
The suit can be decreed conditional on the payment of 
the dower. 8 All. 149 (F.R.) Foil, (Walsh and 
Wallach, JJ.) Hijaban v, Ali Sher Khan. 

64 LC. 117 = 19 A.L J 880 = A.I.R. 1921 All. 15. 
—Marriage—Settlement— 

---— Revocation. 

Once the contract of marriage settlement is com¬ 
plete by the marriage on the one side and the gift of 
property on the other the donor or settlor has no 
longer any interest in the property and no right to 
revoke the deed. (Kendall and Pullan,A.J. Cs.) 
Mohamad Siier Khan v. Mt. Kamalun-nissa. 

79 I.C. 716 = 11 0-L.J. 703 = 27 0 C. 397 = 
—Marriage Validity, A.I.R. 1925 Oudh 289’ 

- Marriage with wife's sister—Fasid and 

not Batil. 

Under the Mahomed an law governing Hanafi sect 
marriage with wife’s sister during the subsistence of 
previous marriage with her sister, is only 'askl and 
not Batil, and the issue of such marriage is legitimate 
and inherits from the father: 41 Bom. 485 and 
A.I.R. 1926 Oudh 231, Appr.; 23 Cal. 130 Diss. from. 
(Tek Chand and Agha Haidar , JJ .) Taliamand v. 
Muhammad Din. A.I.R. 1930 Lah. 907. 

- —Marriage contracted within the period of 

iddat. 

A marriage contracted within the period of iddat is 
a fasid marriage and being only fasid or vitiated by a 
temporary defect can give rise to a right of inheri¬ 
tance between the two parties. Where therefore 
marriage takes place within the period of iddat, t ie 
husband is entitled to inherit the wife’s property 
under Maliomedan Law: 23 Cal. 130; 41 Bom. 485, 
Rel. on. < Pullan.J.) Mahomed Shafi v. Raunaq 
Ai r. 107 I* C. 882 = 5 O.W-N. 20 = 

A-I R. 1928 Oudh. 231. 
—Mutaa is not valid if at the time the woman is 
found to be the married wife of another person. 
A.I.R. 1922 P. C. 159 Foil. 

In the proper sense there is no legitimation under 
the Mahommedan law. Under that law a son to be 
legitimate must be the olfspring of a man and his 
wife, or of a man and his slave. Any other off¬ 
spring is the offspring of zina, that is, illicit 
connexion and cannot be legitimate. The term 
"wife” necessarily connotes marriage, but as 
marriage may be constituted without any ceremonial, 
the existence of a marriage in any particular case may 
be an open question. Direct proof may be available 
but if there be no such, indirect proof may suffice. An 
acknowledgment of legitimacy in favour of a son is 
one way of indirect proof. This acknowledgment 
must be not merely of sonship, but must be made in 
such a way that it shows that the acknowledgor meant 
to accept' the other not only as his son, but as his 
legitimate son* It must not be impossible on the face 
of it i e it must not be made when the ages are such 
that it is impossible in nature for the acknowledgor to 
be the father of the acknowledgee, or when mother 


MAHOMEDAN LAW —Marriage —Validity. 

spoken to in acknowledgment, being the wife of 
another or within prohibited degrees of the acknow¬ 
ledgor, it would be apparent that the issue would he 
the issue of adultery or incest. The acknowledgment- 
may be repudiated by the acknowledgee. But if none 
of these objections occur, the acknowledgment has 
more than a mere evidential value. It raises apresump- 
tion of marriage—a presumption which may be taken 
advantage of either by a wife-claimant or a son-claim¬ 
ant. Being, however, a presumption of fact, an 1 not 
juris et de jure, it is like every other presumption of 
fact, capable of being set aside by contrary proof. 
The result is that a claimant-son who has in his 
favour a good acknowledgment of legitimacy is in this 
position. The marriage will be held proved and his 
legitimacy established unless the marriage is disprov¬ 
ed. Unless the claimant establishes his acknowledg¬ 
ment, the onus is on him to prove a marriage. Once 
he establishes an acknowledgment, the onus is on 
those who deny a marriage to negative it in fact. 
(Wazir Hasan and Gokar Nath Misra, JJ.) Aga 
Mahomed Ibu Ali v. Zohra Begam. 105 LG. 4)0 = 

1 L.C. 549 = A.I.R. 1927 Oudh. 562. 

Sliia girl can be validly married to a Sunni. 
(Ashworth, J.) Mt. Ummatul Fatima v. Ali 
Akbar. 95 I.C. 271 = 13 O-L.J. 735 = 

3 OWN. 195 = A.I.R. 1928 Oudh 521. 

- Marriage with wife's lister. 

Under Mahomedan law the marriage’ of a man to 
a sister of his existing wife, though invalid ‘or certain 
purposes, is valid for the purpose of legitimizing the 
issue. 41 Bom. 485, Foil. 23 Cal. 130, not Foil. 

{Ashworth and Raza,JJ.) Mt. Kaniza v■ Hasan 
Ahmad Khan. 92 I.C. 82 = 1 Luck 71 = 

3 O W N. 114 = A.I.R. 1926 Oudh 231. 
- Marriage of Sunni with Shiah is not illegal. 

The marriage of a Shiah girl with a Sunni husband 
is not absolutely illegal so as to make it void, it is only 
obnoxious. (Muhammadan texts discussed at length.) 

6 W.R. 88, Ref. to. (Sulaiman and Mutter jt, JJ.) 
Aziz Banu v. Muhammad Ibrahim. 89 I.C. 690 = 
47 All. 823 = 23 A.L.J. 768 = A I R. 1925 Alt 720. 

-- ■—Contracts of marriage entered into through 

guardians — Binding, nature of. 

In a case of marriage between Muhammadans the 
real contracting parties are the husband and the wife 
and under tlieir personal law they are entitled to enter 
into contract of marriage even before they have 
become major under that law ; and the contracts of 
such minors are entered into through their guardians 
specified by their personal law. Those contracts are 
as good as those entered into by the minor himself or 
herself for the purpose of creating rights and obli¬ 
gations. 39 Cal. 239, Dist. (Suhrawardy and 
Duval, JJ.) Fazara Khatun Bibi v. Metior 
Rahman. 88 I C. 748 s =A-LR- 1923 Cal. 1235. 

- Consideration illegal—Marriage not void on 

that account. 

Where the bridegroom a prosecution witness 
undertook to attenuate his evidence so as to save 
bride’s father from punishment. 

Held : this consideration for the marriage contract 
was illegal but if the other formalities of Mahomedan 
Law were validly gone through the marriage would 
not be a nullity. (Kennedy and Rupchand Bilaram, 
A.J.Cs.) Hafizan v. Saidino. 86 LC- 301 = 

A.LR.1925 Sind 22. 

- ’—Sunnis—'Pregnancy of bride at marriage, 

unknown to husband . 

Among Sunnis where at the time of the marriage 
the bride is pregnant but the fact is not known to the 
husband, the marriage is not invalid merely on that 
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MAHOMEDAN LAW—Partition. 

ground. In sucii a case, where the husband has not 
divorced his wife, the latter is entitled to her prompt 
dower. 31 All. 343, Dist. ( Macleod, C.J., and 
Heaton, J.) Kulsambi v. Abdur Kadir. 

59 I.C. 433 “45 Bom. 151 = A.I.R. 1921 Bom. 205- 

Where a Nikah is read without the brides consent 
and in her absence the Nikah is invalid. [Chevis, J) 
Begam v. Faiza Baksha. 60 I.C. 734 = 3 U.P L.R. 

(31 Lah.) 

—Partition. 

- -Law applicable. 

There is no such thing as "joint family property” 
amongst Mahomedans and in the absence of any 
allegation much less proof that according to an imme¬ 
morial custom the parties had adopted the principles 
of Hindu Law the Court is bound to apply the princi¬ 
ples of Mahomedan Law in determining the claim for 
partition : A. I. R. 1922 Sind 41 and 38 Mad. 1099. 
Rel. on. Rupchand and Barlee, A.J. Cs.) Abdul 
Rahman v. Haji Md. Idris. H 8 I.C. 207 = 

23 S.L.R. 461 = A I R. 1929 Sind 212. 
- Partition of partnership property. 

S and H, both Mahomedan ladies, instituted a suit 
in 1924 for partition and possession of their share in 
certain immovable properties which E husband of S 
and father of H, was said to have died possessed of. 
The suit properties were included in a partnership 
business, E died in 1898- From that time the proper¬ 
ties remained under the management of those who 
directed the partnership business. The rents realized 
therefrom were entered in the firm’s rokar; the bills 
of rent were issued and suits for its recovery were 
filed in the name of the firm and in respect of each 
immovable property a separate khata was maintained 
treating each item as an asset of the firm, This conti¬ 
nued upto 1917 when G the son of E also died. 

Held : that the suit for partition of property which 
is partnership property of E is incompetent as framed. 

Held further ; that even the suit for settlement of || 
accounts of the partnership, dissolved by the death of 
E and subsequently by the death of G, is statute 
barred. ( Percival, J . C. and Rupchand , A.J.C.) 
Ismail v. Tayaballi. A-I.R. 1929 Sind 182. 

- —Agreement after partition decree to hold 

properties as tenants-in-common—Fresh partition 
suit is maintainable. 

Where after a decree for partition there was an 
agreement between the parties to continue to hold the 
properties as tenants-in-common without division. 

Held : that the agreement must be regarded as 
furnishing a new cause of action and that a fresh 
partition suit can be maintained : 25 Mad. 300 (F.B.) 
Dist. {( Odgers.J .) Abdul Samad Khan r. BibiJan. 

91 I.C. 618 = 1925 M.W.N. 543 = 
A.I.R. 1925 Mad. 1149 = 49 M.L.J. 675. 

Suit for self-acquisitions—Burden of proof. 

In a partition suit among Mohammadans the 
burden is on the plaintiff to prove that the considera¬ 
tion for the acquisition of property by one member 
only came from the joint fund. {Raymond, A.J.C.) 
Yusif Mahomed v. Abubacker Ibrahim, 

78 I.C. 817 = A.I.R. 1925 Sind 26. 
——- Hindu Law rule against partial Partition 
is not applicable. 

Mahomedans are never joint in estate but only 
tenants-in-common whether they live together or not. 
Therefore to try and decide the question of Musalman 
law in the light of decisions in suits between Hindu 
co-parceners is not only to waste time but to risk error. 
Tenants-in-common are not obliged to sue for a parti¬ 
tion of all other properties in which they are interested. 
There is nothing to preclude one of the joint owners 


MAHOMEDAN LAW—’Pre-emption-Custom. 

of several items of property from seeking a partition of 
one of such items ot property. Under Mahomedan 
Law, the estate of a deceased person devolves on his 
death on his heirs and each of the heirs becomes 
entitled to his definite fraction of every part of the 
estate. It is therefore futile to describe a suit, in 
which one heir claims to receive his share of the 
property of the deceased from another heir, as suit for 
partial partition and to say that therefore the suit is 
not maintainable. Both the terminology and the 
principles of Hindu Law are in such case inapplicable. 
{Kincaid, J. C. Raymond and Kennedy, A.J.Cs.) 
Va2ir v. Dwarakamal. 79 I- C. 841 = 

16 S L, R. 133 = A. I. R. 1922 Sind 41. 

--— Limitation Act, Arts. 144 and 123— ‘Suit for 

share—Mahomedan family continuing tenant s-in- 
-common— Limitation. 

Where the members of a Mahomedan family continue 
to live as tenants-in-common without dividing the 
estate of a deceased ancestor, limitation will not run 
from the time of his death, and the article applicable 
for a suit for distributive share is Art. 144 and not 
Art. 123, 44 Bom, 942, Foil. ( Macleod , 
C. J. and Fawcett, J.) Nurdin NaJbudin v. Bu 
Umrao. 59 I. C. 780 = 45 Bom. 519 = 

A. I. R. 1921 Bom. 56. 

- —Partial partition may be allowed. 

In the case of Muhammadans, the co-heirs are only 
tenants-in-common, and there is no joint family in the 
Hindu Law se ise of the term. 'he rule in their case 
against partial partition is not so rigid and partial 
partition may be allowed if there is not much inconve¬ 
nience to the other sharers and if the plaintiff will 
otherwise be left without a remedy. (Spencer and 
Ramesam, JJ.) Moidin Kutti v. F. Mariamumma. 

70 I, C. 113 = 14 M.L.W. 502 = 
41 M- L. J. 437 = A. I. R. 1921 Mad. 494. 
—Pre-emption—Applicability. 

-- —Law of pre-emption applies to Burma, 

The right of pre-emption in Muhammadan law 
between co-sharers exists in Burma under S. 13 (1) of 
the Burma Lands Act (1919) 3 U. B. R. 154 , applied: 
6 M. H. C. 26, Hist. ( Rutledge , and Heald, JJ.) 
(Syed) Ebrahim v. P. N. Syed Khan. 95 I. C. 83 = 

4 Bur. L. J. 267 = 4 Rang-13= A.I. R. 1926 Rang. 79. 
—Pre-emption—Custom. 

- Law is not applicable to non-Mahomedans 

except by custom. 

The Mahomedan law of pre-emption cannot be 
accepted in the case of non-Mahomedans on the 
ground of justice, equity and good conscience in its 
entirety except on the ground of custom : 7 All. 775 
(F.B.), not Foil.; 6 M. H. C. 26; 4 B. L. R, 134 (F.B.) 
and 40 Bom. 358, Foil. (Patkar and Murphy. JJ-) 
Mamedmia Balamiya v. Joseph Benjamin 
118 I. C. 548 = 53 Bom. 525 = 31 Bom. L- R- 374 = 

A. I. R. 1929 Bom- 296. 

—-- Bene Israel vendee in Ahmedabad, is not 

bound in absence of custom. 

In the absence of custom a non-Mahomedan Bene 
Israel vendee cannon be bound by the law of pre-emp¬ 
tion even though the law of pre-emption may have 
been established as customary law applicable to Hin¬ 
dus aud M ahomedans in Ahmedabad : 39 Cal. 915 
(P.C.), Expl.; 8 . W.R, 446, Ref. ( Patkar and Mut‘- 
pt ’ V , JJJ Mamedmiya Badamiya v. Joseph Benja- 
1 min. 118 I. C. 548 = 53 Bom. 529 ~ 

31 Bom. L. R. 374 = A. I. R. 1929 Bom. 206- 
—- Proof of custom as to house property is not 

sufficient to prove custom as to lands. 

The facts that a decree for pre-emption for a piece 
of land in the city was passed so far back as the year 
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MAHOMED AN LAW Pre-emption—Estoppel. 

1S65 and that possibly a similar decree had been 
passed some years earlier would not be sufficient to 
show that such a custom extended to lands within the 
city. On the contrary the fact that no instance of the 
pre-emption of such lands could be established bet¬ 
ween the year 1865 and the year 1920, when this suit 
was brought, is the strongest possible proof that no 
such custom exists. 45 B. 604 Foil, 

The considerations which apply in the case of village 
property do not apply necessarily to property in the 
cities. The custom in the villages has grown up out of 
the desire to prevent the intrusion of strangers into 
the co-parcenary bodies, no such consideration would 
arise in the cities, where people of all classes congre¬ 
gate together. ( Rafique and Lindsay, JJ.) Ram 
Chand Khanna v . Gosvvami Ram Puri. 

74 I. G. 379 = 45 All. 501 = 21 A. L. J. 385 = 
4 L. R. A. Civ. 430 = A. I. R. 1923 All. 513. 
—Pre-emption—Estoppel. 

The fact that after the death of the successful pre¬ 
empt or the vendor himself has become the legal re¬ 
presentative is not enough to estop the latter from 
taking the benefit of the decree. ( Sulaiman and 
Kendall , JJ.) Bindraban v. Durag Singh. 

1930 A. L. J. 369 = A. I. R, 1930 All- 220. 

Pre-emptor having notices of sale—*He is not estop¬ 
ped from claiming pre-emption after the sale. (Lind¬ 
say and Sulaiman, JJ.) Mahomed Askari v, 
Raiimat Ullah, 105 I. C. 771=25 A.L.J. 473 = 

49 All. 716 = A.I.R. 1927 All. 54b. 
—Pre-emption—Formalities. 

- Demand ‘ combined ’—Meaniny of, 

Where there has been an interval of time between 
the first and the second demand and the first demand 
is neither made on the premises, nor in the presence 
of the vendors or the vendees the demand cannot be 
considered as combined. ( Sulaiman and Kendall, 
JJ.) Rahim Buksh v. Mt. Bachauna, 

123 I. C. 380 = 1930 A. L. J. 711 = 
A. I. R. 1930 All. 445. 

■ ■■ Demands . 

Under Mahomedan Law absence of reference in the 
second demand to the first demandis fatal; A.I.R 1923 
All. 251, Ref. (Sulaiman and Kendall, JJ.) Rahim 
Buksh v. Mt. Bachauna. 123 I. C. 380= 

1930 A.L.J. 711 = A.I.R. 1930 All. 445. 

* - First demand. 

Where a person on hearing of the sale immediately 
said “I am pre-emptor, I possess the right of pre¬ 
emption and shall pre-empt,” that is a perfectly valid 
first demand inasmuch as he did not merely say that he 
was pre-emptor which would be mere statement of fact 
but he added that he would claim pre-emption. 
(Sulaiman and lianerji , JJ-) Saiduddin v. Mohi- 
uddin. 115 IX. 643 = 1929 A.L.J. 857 = 

A.I.R. 1929 All. 556. 

* - First demand^No formula. 

Although the word used by the pre-emptor was 
"purchase” there is no hard and fast formula which 
has to be adhered to in performing the first demand. 
It is the intention which must be gathered from the 
words used and the surrounding circumstances. (Sulai- 
man and Sen,JJ.) Mohammed Raza Ali Khan v. 
Mohammad Israr Hasan Khan. 121 IX, 218 = 

1929 A-L-J. 531= A.I.R. 1929 All. 459, 

- Second demand—Unreasonable delay from 

the first—Presumption of waiver. 

Where land adjoining pre-emptor’s land at Shahja- 
hanpur was sold on 13th November 1923 while he was 
at Bhopal, on receiving the news of the sale at Bhopal 
through his son in March 1924, immediately made the 
first demand and took no steps to make the second de- 

D. D. Vol. IV.—14. 


MAHOMEDAN LAW— Preemption— Formalities. 

mand until 10th April and failed to explain the delay. 

Held: that the second demand was not performed in 
due compliance with the requisition of the Mahome¬ 
dan law as the second demand was not made as soon 
after the first as was practicable and as during the in¬ 
terval of six months intervening between the sale-deed 
and the second demand the vendee might very well 
have spent money on the improvement of the property. 
The second demand is to be treated as a public affir¬ 
mation of the making of the first demand and an inti¬ 
mation to the vendee that the property would be pre¬ 
empted. A delay of this kind may prejudice the ven¬ 
dee and it may induce him to act on the supposition 
that the right of pre-emption was waived : 6 W. R. 

3 73; 6 B.L.R. 165; 12 C. L. R. 312; 16 W. R. 13. Ref. 
39 Cal. 915, (P, C.) Foil. (Sulaiman and Sen,JJ ,) 
Md. Raza Ali Khan v. Md. Israr Hasan Khan. 

121 IX. 218 = 1929 A.L.J. 531 = A.I.R. 1929 All. 459. 
- Invocation of witnesses—When necessary. 

In a case of pre-emption under Mahomedan law in 
order to dispense with the necessity of alad-i-Ishhad 
the Talab-i-Movvasibat must be accompanied by the 
formality that is prescribed under the Mahomedan 
law as to the invoking of witnesses. I f this invocation 
of witnesses has been done in the first demand no 
second demand would be necessary, otherwise the 
! second demand is absolutely necessary, 4 B.L.R.A.C. 
171 and 8 B.L.R. 455, Ref. (Makerji and Bose, JJ.) 
Hamitulla v. Karim Bux. 114 IX. 155 = 

48 C.L.J. 548 = A.I.R. 1929 Cal. 136. 

■- Invocation of witnesses is a necessary for¬ 

mality for talab-i-ishtishhad. 

The invocation of witnesses is a necessary formality 
for the talab-i-ishtishhad ; if that is done at the time 
of making the talab-i-mowasibat, in the presence of 
the seller or purchaser or on the premises there is no 
necessity for the second demand : 10 Cal. 1008, Foil : 
17 Cal, 543 (F.B.), Ref. (Cuming and Maker ji, JJ.) 
Abdul Rahim v. Tufan Gazi. 109 IX. 284 = 

55 Cal. 1181 = 32 C.W.N. U63=A I R. 1928 Cal. 584. 

*- Invocation of witnesses—No prescribed form 

is necessary. 

No particular form of words is necessary for the 
invocation of witnesses, but claimant must say in 
presence of witnesses to the following effect: "Such a 
person bought such a property (sufficiently indicating 
same) of which I am the Shufi; I have already 
claimed my right of Shufa and now again claim it, be, 
therefore, witness thereof.” Even where the two 
demands are combined, the last word or words to that 
effect must be said ; 4 B.L.R.A.C, 171 and 8 B.L.R. 

455, Rel. on. ( Cuming and Mukerji, JJ.) Abdul 
Rahim v, Tufan Gazi. 109 I. C. 284= 

55 Cal. 1181 = 32 C.W.N. 1163 = 
A.I.R. 1928 Cal. 584. 

—- Several vendees—Second demand must be 

made to all vendees. 

Where property is sold to several vendees, the 
second demand to be effective in respect of the whole 
property must be made to all the vendees, if it is not 
made in front of the property sold. If the demand is 
made to only some of the vendees, only the shares of 
such vendees can be pre-empted and not the whole 
property : A.I.R. 1923 All. 355, Rel. on. (Lindsay 
and Sulaiman, JJ,) Mahomed Askari v. Rahma- 
tullah. 105 I.C. 771 = 25 A.L.J. 473= 

49 All. 716 = A.I.R. 1927 All. 548. 

- Witnesses present at the first demand — 

Omission to ask them at the second demand to bear 
testimony is not fatal to the Pre-empior's right. 

Where a pre-emptor actually makes the first 
demand in the presence of the witnesses and asks 
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MAHOMED AN LAW—Pre-emption^Formalities* 

them to accompany him to the vendees in order that 
a second demand might be made in their presence 
and they both state that they heard the second 
demand being made and their attention was attracted 
to it, the mere omission to ask them in express terms 
to bear testimony would not be fatal to the pre- 
emptor’s right : 28 AIL 24 and A.I.R. 1923 All. 251 
Pist. {Lindsay and Sulaiman, JJ.) Ahmad 
Hakimullah v. Md. K. Hikmat Ullah. 

100 1.0. 39 = 49 All. 335 = 25 A.L.J. 312 = 

A.I-R. 1927 All. 289. 

—- Second demand—Mention of first demand is 

necessary. 

At the time of making the second demand a men¬ 
tion of the first demand is necessary in order to inform 
the vendee that it was promptly made as required by 
law. {Lindsay and Sulaiman, JJ.) Ahmad Haki¬ 
mullah v. Md. Hikmatullah. 100 I.C. 39 = 

49 All. 385 = 25 A.L.J. 312 = A-I.R. 1927 All. 289- 
• —Talab-i-mowasibat must be performed immedi¬ 
ately on hearing of sale unless information was 
disbelieved. 

The Mahomedan Law requires that on the receipt 
of information as to the sale the plaintiff must perform 
the ceremony of talab-i-mowasibat immediately with¬ 
out any loss of time. Even a short delay will not be 
excused. But if a plaintiff in a suit for pre-emption 
receives an information as to the sale which he doubts 
or has reason to doubt, any delay that takes place 
before he gets an authentic information would be no 
delay within the meaning of the law. 

The plaintiff on receipt of the information went to 
the vendors who lived close by for either definite in¬ 
formation or for confirmation of the information which 
he bad received. But it was found that he did not dis¬ 
believe the information when he was given to under¬ 
stand that the sale had taken place. 

Held : that in the circumstances the delay caused 
by bis going to the vendor was inexcusable and that 
he forfeited his right. {Greaves and Chakravarti, JJ.) 
I,AL MaHAMMED SlRKAR V. HUSSAIN MAHAMMAD 

Saha. 86 I.C. 633 = 29 C.W.N. 400 = 

A.I.R. 1925 Cal. 655. 

-— Nature of. 

Muhammadan law requires that the pre-emptor im¬ 
mediately on hearing of the sale should make known 
his intention of exercising his option of purchase. He 
should rise and declare his intention there and then 
whether witnesses or present or not. The ceremony 
is known as talab-i-mowasibat. Having done this he 
must also with the least practicable delay make a for¬ 
mal declaration claiming his right of pre-emption 
before witnesses in the presence of either the vendor 
or the vendee or on the premises sold. The ceremony 
is known as talab-i-ish-had. (Dawson-Miller, C.J. and 
Macpherson, J.) Tokh Narain v. Ram Rachhya 
Singh, 90 I.C. 806 = 7 P.L.T. 233 = 5 Pat. 96 = 

1925 P.H.C.C. 265 = A.I.R. 1925 Pat. 743. 
-— Demand. 

The plaintiff pre-emptor need not make fresh de¬ 
mands when the vendee, to whom he had already 
made the demands required by law, transferred the 
property to another person. {32 All. 45; 11 A.L.J. 
527, Foil.) {Sulaiman and Kanhaiyalal , JJ.) Muham¬ 
mad Abdul v. Muhammd Ayyub. 79 I.C. 1053 = 
22 A.L.J. 817 = 5 L.R.A. CiY. 593 = 46 All. 889 = 

A.I.R. 1924 All. 806. 

Second demand to vendor is sufficient where posses¬ 
sion has not passe d to vendee, 

Where possess^. jiof the property had not passed to 
the vendee, held : that the second demand made to 
the vendor was quite sufficient. {Lindsay and Sulai- 


MAHOmEDAN LAW—pre-emption — Nature of 

right 

man.JJ.) Zamani Begam v. Khan Muhammad, 

81 I.C. 586 = 45 All. 142 = 21 A.L.J. 9C8 = 

A.I.R. 1924 All. 251. 

- Second demand ntaie in presence of one of 

several vendees is invalid. 

The Muhammadan Law requires that the second 
demand should be made either in presence of the 
vendor or vendee or on the property that is the sub¬ 
ject of pre-emption. he singular words vendor 
and vendee include the plural also. According to 
the interpretation of the Muhammadan Lawyers, if 
the demand is made neither in the presence of vendor 
nor on the property sought to be pre-empted but in 
the presence of the vendee then in case thei'e are 
more than one vendee, the demand should be made 
in the presence of all. {Rafique and Lindsay , JJ.) 
Alim an Begam v. Ali Hasan. 73 I.C. 1029" 

45 All, 449“ A.I.R. 1923 All. 355. 

•——'Omission to refer to first demand at the 
second demand is fatal to the claim. 

If there is the omission at the second demand to 
call the attention of witnesses to the first demand the 
requirements of the Mahomedan Law are not com¬ 
plied with, even when the Talab-i-istishhad is made in 
the presence of witnesses in whose presence the first 
demand was made. ( Rafique and Piggott, JJ.) 
Sadiq Ali v. Abdul Baqiu Khan. 71 I.C. 460 = 
21 A.L.J. 109 = 45 All. 290 = 4 L.R.A. (Civ.) 99 = 

A.I.R. 1923 All. 251. 

- Demands—Delay in making—Invalidates 

claim. 

For two or three months before the demands were 
made the plaintiff had an intention of bringing a suit 
for pre-emption in respect of the sale-deed. He made 
up his mind to bring a suit when he claimed pre¬ 
emption. He said so also when he full lied the 
conditions of pre-emption. 

Held , it is obvious that the demands required by 
the Muhammadan Law were not made immediately 
after learning of the sale in question by the plaintiff. 
He therefore, cannot succeed in his present claim. 
{Rafiq and Piggott , JJ.) Abdul Rahman v. Mr, 
Rifaqtulnissa. 65 I.C. 641=A I.R. 1923 All. 229. 

- Unnecessary delay in asserting claim is 

fatal, • -MI A 

Where the Mahomedan law of pre-emption is 
followed by Hindus the formalities required by 
Mahomedan law must be strictly complied with and 
there must be clear proof that they have been duly 
observed. One of these requirements is that the pre- 
emptor must assert liis claim immediately on getting 
information of sale. Any unreasonable or unneces¬ 
sary delay is to be construed as an election not to pre¬ 
empt. 13 W.R. 299 Dist. {Mookerjee, A. C.J. and 
Fletcher, J.) Nabin Chandra v. Rajani Chandra. 

63 I.C. 196 = 25 C.W.N- 901 = 
A.I.R. 1921 Cal. 162. 

—Pre-emption—Nature of right. 

- The right is not incident of property but a 

personal right. 

The right of pre-emption is not a right which 
attaches to the land but is a personal right. It arises 
only out of a valid, complete and bona fide sale, and 
in the case of no other alienation. It is not an inci¬ 
dent of property: 4 B. L. R. 134 (F. B.). Foil.; 
7 All, 775 (F.B.), not Foil. (Patkar and Murphy, JJ) 
Mamedmiya Badamiya v . Joseph Benjiamin. 

I 118 I.C. 548 = 53 Bom. 525 = 31 Bom. L.R- 374 = 

A.I.R. 1929 Bom. 206* 
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MAHOMEDAN LAW — Pre-emption—Nature of 
right—Doctrine of Shaffa. 

—Pre-emption—Nature of right—Doctrine of 
Shaffa. 

The doctrine of Shaffa, as it is at present accepted, 
does not appear to be based entirely on the ground 
of preventing a disagreeable stranger from coming in, 
but it is on a conjunction with the lands sold that the 
right of shaffa is grounded. (Chatter jee, Ag. C. J . 
and Greeves, Rankin, Suhrawardy, Panton Mu - 
kerji and Mullick , JJ.) Enatullah v. Sheik 
Kowsher All 98 I.C. 220-54 Cal. 266 = 

44 C.L J. 194=31 C.W.N. 14 = 

A I R 1926 Cal. 1153 (S.B.) 

—Pre-emption—Partial. ■ 

• - Preliminary demands as to all items—Prc- 

emptor can sue for some of them only. 

Where several items of properties are sold under a 
sale-deed, and the preliminary demands have been 
made by the pre-emptor in respect of all the items, 
the plaintiff is not bound to sue for pre-emption of all 
these items but is entitled to confine his claim to a por¬ 
tion only. (Sulaiman and Kendall, JJ.) Mt. Sundari 
Begam v. Mt. Razia Khatun. 115 I.C. 463 = 

1929 A.L.J. 187= A.l.R. 1929 All. 158. 

• --— Pre-emption partly under Agra Pre-emption 

Act and partly under Mahomedan Law—Failure of 
one—Whole claim fails . 

Where the property sold by the vendor consisted of 
a zamindari share as well as a one-third share in a 
house and a sugarcane pressing mill and the plaintiff 
sued to pre-empt the zamindari under the provisions of 
the Agra Pre-emption Act, and the share in the house 
and the mill on the basis of the Mahomedan law but 
he was disqualified under Mahomedan law to claim 
pre-emption necessary demands not having been made. 

Held : his claim based on the provisions of the Act 
must also fail on the ground of partial pre-emption : 
11 All. 108; 21 All. 119; 12 A.L.J. 88; and A.l.R. 1921 
All. 201, Foil. (Sulaiman and Iqbal Ahmad, JJ.) 
Abdul Khan v. Shakira Bibi. 108 I,C. 573= 

50 All. 348 = 25 A.L.J. 106i = A.I,R. 1928 All. 124. 
—Share of one of the vendees can be pre-empted. 
(Lindsay and Sulaiman , JJ.) Muhammada Askari 
v. Rahamattullah. 103 I.C. 771=29 A.L.J. 473 = 

49 All. 716 = A.l.R. 1927 All. 548. 

—Pre-emption—Persons entitled. 

A person has no right to claim to be a shafi khalit 
because his tree spreads branches over the neighbour¬ 
ing land : 19 Bom. 420, Ref, (Sulaiman and Baner- 
ji, JJ.) Aziz Ahmad v. Nazir Ahmad. 

103 I.C. 897 = 25 A.L.J. 1034 = 
A.l.R. 1927 All. 504. 

- One co-parcener has pre-emption right 

against another. 

' One co-parcener has a right of pre-emption against 
another under Mahomedan Law, 

To hold that one co-parcener has no right of pre¬ 
emption against another would be to deny him the 
right of equality and would be a violation of the 
I-Iedaya rule that the rights of all are equal: 4 Cal. 831 
(F.B.), overruled : 19 All. 466 and 44 Bom. 887 (F,B.) 
Appr. 

The doctrine of shaffa, as it is at present accepted, 
does not appear to be based entirely on the ground of 
preventing a disagreeable stranger from coming in, 
but it is on a conjunction with the lands sold that the 
right of shaffa is grounded. (Chatterjee, Ag. C. J . 
Greaves, Rankin, Suhrawardy, Panton, Makerji 
and Mullick , JJ.) Enatullah v. Sheikh Kowsher 
Ali. 98 I.C. 220 = 54 Cal. 266 = 

44 C.L.J. 194 = 31 C.W.N. 14 = 
A.l.R- 1926 Cal. 1153 (S.B.) 


MAHOMEDAN LAW—Pre-emption 1 —When arises. 

Owner of plot can pre-empt though not residing on 
the plot, (Adami and Macpherson, JjJL Mt. 
Sheoratni v . Munshi Lall. 97 I.C. 618 = 

6 Pat. 154 = 7 P.L.T. 604 = A.l.R. 1926 Pat. 542. 

■ Co-sharers—Rights of. 

Where two co-sharers in a property have equal 
rights of pre-emption these rights ought to be given 
effect to by allowing each to pre-empt half the property 
transferred. 19 A. 466; 21 A. 292 Foil. (Lindsay 
and Kanhaiya Lai , JJ.) Nadir Husain v. Sidiq 
Husain. 86 I.C. 589 = 47 All. 324 = 23 A.L.J. 138 = 

6 L.R. A. (Civ.) 19 = A.I.R. 1925 All. 361. 
-- Mortgagee in possession not a co-sharer. 

Although for certain fiscal purposes a mortgagee in 
possession is treated under the Land Revenue Act as a 
co-sharer he cannot be deemed a co-sharer for the 
purpose of pre-emption. (Lindsay and Sulaiman, JJ.) 
Padam Singh v. Umrao Singh. 75 I.C. 1U4= 

21 A.L.J. 527=4L.R.A. (Civ.)272 = 

A.l.R. 1924 All. 48. 

- Vendee and pre-emptor equally related to 

vendor—Property must be divided between pre. 
emptor and vendee , 

Where both the pre-emptor and the vendee stand in 
the same degree with respect to the vendor whether as - 
owners of dominant tenements or as owners of servient 
tenements in respect of different portions of their 
properties, the property in dispute ought to be 
divided between the pre-emptor and the vendee. 

A. I. R. 1922 All. 157 Ref.) 1 Rafique and Lind - 
say.JJ.) Zia Uddin v. Md. Abul Hasan. 

77 I.C. 27 = 45 All. 487 = A-I.R- 1923 All. 520. 

—-—— Co-sharers—Degree of nearness not recognised. 

The co-sharers in a mahal, though they may not 
own rights in various portions of the mahal, stand 
upon the same footing so far as the right of pre¬ 
emption under Muhammadan Law is concerned. The 
joint liability for the Government Revenue, is a test of 
the co-parcenary contemplated by the Muhammadan 
Law. Muhammadan Law does not recognize degrees 
of nearness in the same class of pre-emptors and al) 
who come within the definition of Shaji Shareek i.c. 
are in the same category, stand on the same footing. 
(Tudball and Sulaiman, JJ.) Syeeduddin v. Lati- 
funnissa. 64 I.C. 456=44 All. 114 = 19 A.L.J. 909 = 

A.l.R. 1922 AIL 391. 

■ -— Pre-emptor and vendee belonging to same 

class—Both are entitled, 

Where both the vendee and the pre-emptor are in 
the same category of pre-emptors, according to 
Muhammadan Law of pre-emption, the property must 
be shared equally by the two claimants, and the suit 
for pre-emptjon cannot be dismissed. Amir Hasan v. 
Rahim BakshAt 1897) 19 All. 466 followed. (Tudball 
and Sulaiman, JJ.) Muhammad Yakub v. Kanhai 
Lal. 64 I.C. 673=44 All. 83 = 19 A.L.J. 869 = 

A.l.R. 1922 All. 157. 

—Pre emption—When arises. 

-- Shiah Law—Property not joint at time of 

sale or at any time previously—Right of way cn joy¬ 
ed in common by owners of several houses—No right 
of pre-emption arises on sale of one of the houses. 

Under the Shia Law there can be no right of pre¬ 
emption except in relation to property which is held 
jointly or which was at one time held jointly and has 
been divided off, while the roads and rivulets passing 
through them continue to be held in joint proprietary 
right. 

Where the properties are or were not held jointly at 
any lime, but a right of way is enjoyed jointly by the 
owners of the properties, and this right of way is sold 
by one of them along with bis property there can be 
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MAHOMEDAN LAW—Pre-emption—When arises. 

no right of pre-emption, because there never was any 
original partnership in respect of the said properties to 
permit of the right of way being treated as a residuum 
of that joint right. The right of way enjoyed jointly 
by the owners of the properties, is only a subsidiary 
or beneficial right appertaining to each property but 
not a right flowing out of the joint nature of the 
properties held by each. {Lindsay and Kanhaiya 
Lal,JJ.) Hussain Baksh v. Mahfuzul IIaq, 

88 IX. 972 = 47 All. 944 = 
23 A.L.J. 617 = 6 L R A. (Civ.) 513 = 

A.I.R, 1925 All. 559. 
- Right arises even on complete irrevocable 


contract of sale. 

. A right of pre-emption arises not only when an out- 
and-out sale has been completed but also when a 
complete contract of sale (without any option in the 
Vendor) has been made. ( Lindsay and Sulaiman, JJ .) 
Zamani Begum v. Khan Muhammad. 81 I.C. 586 = 

46 All. 142 = 21 A.L- J. 908 = 
A.I.R. 1924 All. 251, 
■Sale valid under Muhammadan Law, though 


not under T. P. Act, will give rise to right of pre¬ 
emption. 

A agreed to sell certain properties to B subject to 
the right of pre-emption by X. On the same day A 
wrote to X as follows: “I have this day sold my pro¬ 
perty to B for Rs. 29,999. As you are a co-sharer, if 
you are desirous of purchasing it you should send the 
amount of Rs. 29,999 to me within 2 days from the 
receipt of this intimation. Otherwise I shall close the 
bargain already made by me.” 

Held that this amounted to an admission that the 
general law of pre-emption was applicable to the 
parties, that the rights of the parties are governed by 
that general law, that under that law the date of sale 
for purposes of pre-emption was the date of the said 
agreement, notwithstanding there was no registered 
document of sale. In determining what system of law 
was to be taken as applying and what was to 
be taken to be the date of the sale for the 
purpose of performing ceremonies for pre-emption, 
the intention of the parties should be looked into. 
{Viscount Haldane.) Sitaram v. Jiaul Hasan. 

64 I.C. 826=45 Bom. 1056 = 
14 M L.W. 604 = 48 I.A. 475 = 
24 Bom. L.R- 595 = 26 C-W.N. 221 = 
1922 M.W-N. 63 = 30 M-L-T- 120 = 
A.I.R. 1923 P C. 41 (P C.). 
Registered sale-deed unnecessary. 


A right of pre-emption arises under Muhammadan 
Law where there has been an oral agreement to sell 
land followed by payment of price and delivery of 
possession to the purchaser. Section 54 does not 
apply to a sale under Muhammadan Law and no 
registered sale-deed is required. (16 All. 344) Foil. 
{Macleod, C. J. and Shah, J.) Abdulla Avjal 
Momin v. Ismail Mugal Foda. 64 I.C. 913 = 

46 Bom. 302 = 23 Bom- L-R. 1079 = 

A.I.R. 1922 Bom. 124. 


tial. 


■Transfer of Proprietary possession—Essen 


The right of pre-emption does not extend to such 
cases under the Mohamniadan Law where only the 
mokurari interest is transferred. Unless the proprie¬ 
tary possession is transferred the right of pre-emption 
does no accrue. As the main pedestal on which the 
right of pre-emption stands is recjprccif y the pre-emptor 
must have the milkiat or ownership in the property on 
account of which he claixrftthe right ol pre-emption. 
10 All. *|72 Ref. If a house r sold apart from the land 
on which it stands with a v§4 to icing pulled down, 
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MAHOMEDAN LAW—Succession—Custom. 

no right of pre-emption can be claimed with respect to 
it. If it is for occupation, then pre-emption can be 
claimed on the ground of vicinage by the owner of the 
adjoining house. 2 All. 99 Foil. Coutts and Sultan 
Ahmad, JJ.) Mahomed Jamil v. Khub Lal Rant. 

2 P.L.T. 138 = 1921 P.H. C. C. 130 = 

A.I.R. 1921 Pat. 164, 
—Pre-emption—Miscellaneous. 

" Halt ' — Meaning , 


The word "bait” is not adequately represented by 
the English word ” garden,” probably not even literal¬ 
ly, and certainly not -in the sense in which " bait” is 
liable to pre-emption. In the latter contingency “bait” 
includes if not “zuyut" in the sense of any field, arable 
or pastoral, certainly a small enclosure in the shape of 
a plot of homestead land, which has been and is to be 
utilized as a site for a house, especially when it is 
situated in a thickly populated area of a large town : 
6 B.L.R. 41 ; 2 W.R. 261 and 2 B. L. R. A. C. 63, Rel. 
on. {Ad ami and Macpherson, JJ.) Mr. Sheokati 
v. Munshi Lall. 97 I. C. 618 = 6 Pat. 154 = 

7 P.L.T. 604=A-I.R. 1926 P. 542, 

Until price is known pre-emptor cannot exercise his 
right, but unreasonable delay in ascertaining price 
would destroy claim. 16 W. R. 13 (F. B.) and 
35 Cal. 402 (P.C.) Foil. {Dawson Miller , C.J. and 
Macpherson, J.) Tokh Narain Puri v. Ram 
Rachhya Singh. 90 I.C. 806=7 P.L.T. 233 = 

5 Pat. 96 = 1925 P.H. CX. 265 = A.I.R. 1925 Pat. 743. 
—Succession—Custom, 

Heirs of prostitute, even if prostitutes, arc 


not disqualified from inheriting her. 

A custom among the prostitutes that if one of them 
contracts a marriage she forfeits all rights in her 
original family, in other words, that she becomes 
practically an outcaste, is opposed to public policy and 
is immoral and consequently unenforceable in the 
British Indian Courts. Even if such a custom exists 
and is enforceable, it does not necessarily follow there¬ 
fore lhat the converse proposition is established that 
the heirs of a prostitute who has contracted marriage 
and has discarded the profession of the prostitutes are 
also disqualified from inheriting her estate even if they 
be prostitutes. {Broadway and Jai Lal, JJ.) FATEH 
An Shah v. Muhammad Bakhsh. 119 IX. 258 = 

9 Lah. 428 = A.I.R. 1928 Lah. 516. 

Where the wajib-ul-arz provided that a son and 
daughter should share equally. 

Held', that it cannot be inferred from this that a 
daughter, in the absence of a son, will exclude a colla¬ 
teral. {Ashworth and Raza, JJ.) Mt. Kaniza v. 
Hasan Ahmad Khan. 92 IX. 82 = 3 O.W.N- 114 = 

1 Luck. 71 = A.I.R. 1926 Oudh 231. 
*- —Family custom excluding females — Ordi¬ 


narily whole line is excluded. 

Ordinarily in a Mahomedan family, where a custom 
of exclusion of females prevails, the entire female line 
is excluded and not only the female on account of her 
sex, admitting her male issue to succession. {Dalai, 
J. C. and Heave, A.J.C.) Mohammed Hasan v. 
Ali Haider. 85 I.C. 509 = 12 O.LJ. 1 = 28 OX. 8 = 

A.I.R. 1925 Oudh 337. 

-- —Succession to agricultural land-—Otireshts of 

Multan—No special custom exists by which sons 
exclude daughters . 

There is no special custom among Qureshis of 
Multan according to which daughters in the family of 
the parties do not, in the presence of the sons, succeed 
to the agricultural land although as regards urban 
immoveable property they take their share accord* 
mg to Mahomedan Law. {Lc Rossigtiol and 
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MAHOMEDAN LAW—Succession—"Custom ' 

Zufar .Mi, JJ.) M r. Hajra Him v. Mr. Janat Bibi. 

76 I.C. 267 = 4 Lah. 85=A.IR. 1923 Lah. 184. 

- ‘Labbai Mahomcdans — Females arc not 

excluded front succession. 

Over a series of years the rights of female members 
of the Labbai Mahomedan community under Maho- 
niedan Law have been repeatedly asserted and recog¬ 
nised and that on these occasions the rules of exclu¬ 
sion when pleaded, have been expressly negatived. 
(Sir Lawrence Jenkins). Mahomed Ibrahim 
Routherv. Siiaik Ibrahim Rowther. 

67 LC. 116 = 24 Bom- L.R. 944=45 Mad- 308 = 

15 M.L.W. 354 = 26 C.W.N. 793 = 
30M.L.T. 85 = 36 C-L-J. 64 = 
1922 M.W.N, 470 = 43 I,A. 119= AI,R. 1922 P.C. 59 

43 M.L.J. 63. (P C ) 

•—-—Daughters excluded—Presumption is that 
sisters a ml their sons are also excluded. 

When it is proved that by custom daughters are 
excluded from inheritance in a certain family, it may 
be safely assumed that sisters and their sons are also 
excluded. (Dalai and Wazir Hasan, A.J. Cs,) 

Dildar Husain v. Fateh Bahadur- 65 I. C. 287 = 

8 O.L.J. 554 = A,I,R, 1922 Oudh 105, 

-- *Wa jib-u l-arz—Cotistructi on — Qarib. 

In a family of Sunni Muhammadans inheritance was 
governed not by the Muhammadan law but by custom 
which was recorded in the Wa jib-u l-arz as follows — 

" aur hissa ntalik mutwaffi kawoh shakhs pawega jo 
qarib hogaHeld : that the word 'qarib,' as it 
stood alone, must be interpreted in its widest sense, 
i. c, near the degree, and could not be restricted in 
its meaning so as to be interpreted as meaning ‘near in 
degree through the male line.’ {Lyle, A.J.C,) Niamat 
Ali v. Ashio Ali. 67 I.C. 803 = 9 O.L-J. 127 = 

A.I.R. 1922 Oudh 96. 


—Succession—Debts. 

Execution of promissory note by son to pay debts of 
deceased father, in his own capacity and not as heir to 
estate—Decree obtained on such pxo-note Decree 
cannot affect shares of sharers and heirs of father in 
assets left by father. 1 All. 57 (t. B.) and / All. 822, 
Dist.; 34 All. 296, Ref. {Mukerji and Bennet.JJ.) 

Mohammad Khan v. Mt. Nasi ban. 

A. I. R- 1930 All. 552. 

-_ Debts of a deceased Mahomedan — Not a change 

on property but provable in insolvency ■ 

The debts of a deceased Mahomedan do not form 
any charge on the property inheiited b) the heirs and 
so there can be no lien or charge on the pioperty in 
the hands of the Official Receiver where Mahomedan 
heirs become insolvents subsequent to the deciee 
against the estate of their ancestors in their hands and 
the creditors cannot claim to be secured creditors but 
must prove as ordinary creditors . 32 Mad. 276, Ref., 
7 All. 822 (F. B.); 18 M. L. T. 147, Rel. on.; 4 Cal. 402 
(P, C.) and 40 Mad. 243 (F- B*)> Cons., A. 1. R. 1927 
Mad. 922, Dist. {Odgers and Madhavan Natr.JJ.) 
Nainar Rowthen v. Kupi’ai Piciiiai Ro\\ then. 

120 I. C. 889 = 1929 M. W. N- 168 = 
A. I. R. 1929 Mad. 609. 


__ Mortgage by heirs in possession f or ancestor's 

debt—Shares of absent heirs is also liable. 

Where the heirs of £i deceased IVIahomeclan,, who 
were in actual possession of the estate, executed a 
mortgage for a debt due by the deceased, the mortga¬ 
gee is entitled to enforce the mortgage against the 
whole estate including the shares of the heirs who did 
not join in the execution of the mortgage and who 
were not in possession, and the fact that one of the 
heirs brought a suit to recover his share against the 
mortgagors and the question was not raised in that 


MAHOMEDAN LAW—Succession — Disqualifica¬ 
tion. 

suit does not debar the mortgagee from enforcing the 
charge against the whole estate in any way : 7 AIL 822 
(F. Q.)| Foil. {Dalai and Pullan, JJ.) Abdul Azi2 
Khan, v. MAHOMed Husain. 100 I. C- 661 = 

A- I. R. 1927 All. 415. 

- Suit by deceased's creditor—Heirs in Posses¬ 
sion alone impleaded—Heirs out of possession are 
bound. 

I T nder the Muhammadan law suits and claims can 
be effectively brought by a creditor against those legal 
representatives of the deceased person who are in 
actual possession of the assets of the deceased so as to 
make the decree in those suits binding on all the legal 
representatives including those who were not made 
parties to the suits. {Dalai, J. C. and Ashworth , 
A. J. C.) Mt. Kani2 Abbas v. Lala Bala Din. 
87 I. C. 892 = 12 0. L. J.37 = 2 O W.N. 34 = 
28 0. C. 177 = A. I. R. 1925 Oudh 330. 

So long as the debts due from the estate have not 
been liquidated it cannot be ascertained as to what 
the share of any particular heir is. {Dawson Miller, 
C.J. and Kulwant Sahay, J,) Shyam Lal Gokul- 
chand v. Jamil Ahmed. 74 I.C. 487 = 

A.I-R. 1924 Pat. 110. 

- First charge on the estate—Sale to pay debt, 

if can be disputed. 

Under the Mahomedan Law, the debts of a deceased 
are a first charge against his estate and the heirs can 
only divide what remains after payment of debts. A 
sale by some heirs of a portion, to pay off debts 
cannot be disputed by the other heirs. {Barter jt and 
Tudball, JJ.) Muhammad Jlnaid v. Aulia Bibi. 

61 I.C. 947 = 42 All. 497 = 18 A.L.J. 613. 

- —Debts left by deceased—Decree in respect of 

not binding on heirs not parties to decree. 

Upon the death of Muhammadan, his property im¬ 
mediately devolves upon his heirs in specific shares; 
and if there are any claims against the estate, the 
heirs take their shares subject to the charge of the 
debts of the deceased and their liability is 
in proportion to the extent of their shares. So a decree 
obtained in the litigation to which the absent heirs or 
those who were out of possession were not parties, 
cannot be executed against them or against their 
shares in the inherited property. 7 All. 822 F. B. Foil. 

(Lindsay , J.C.) Jadunath Singh v. Mt. Af2ul 
Khanan. 8 O.L.J. 191 - A.I.R. 1921 Oudh 150. 

-- Transfer by person in possession of deceas¬ 
ed's estate, for satisfaction of a decree for debts — 
Cannot be challenged by other heirs. 

A Mahomedan widow in possession of her deceased 
husband’s estate can be sued for debts due from the 
estate without joining to the other heirs; and if she 
alienates any part of the estate for satisfying any 
decree passed in such a suit the transferee gets a good 
title to the property and the other heirs cannot chal¬ 
lenge the transfer made by her.‘(Maung Kin, J.) 
Mehekunnisa v. Pereira. 64 I.C. 410= 

10 L.B.R. 389. 

—Succession—Disqualification. 

- Murderer cannot succeed to victim's property . 

It is contrary to public policy to allow a murderer to 
derive from his crime the benefit of succeeding to the 
property of his victim, even in respect of property 
which would have come to the hands of the victim but 
for his murder. 74 P.R. 1900; 41 P.R, 1906; A.I.R. 1922 
L. 293, 3 Lah. 103; A.I.R, 1922 L. 243, 3 Lah. 242 Ref. 
{Abdul Raoof and Campbell, JJ.) Siier Khan v. 
Muhammad Khan. 83 I.C. 182 = 5 Lah. 117 

“AIR. 1924 Lah. 505. 
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DECENNIAL DIGEST, 1921—1930. 


MAHOMEDAN LAW—Succession—Hanafi law. 
—Succession—Hanafi law— 

- Opinion of Imam Mahomed to be preferred to 

that of Abu Yusuf . 

Held that in deciding the question of inheritance 
under the Hanafi law the Court was right in relying on 
the opinion of Imam Mahomed in preference to that 
of Abu Yusuf, f Graham and Mitter, JJ.) Sheikh 
Akbar Ali v. Adar Bibi. 34 C.W.N. 9S6. 

—Succession—Law applicable. 

■ - Hindu convert to Shia — Faith. 

In determining the heir or heirs to the estate of a 
person who has renounced the Hindu religion and 
embraced the Shia faith of Islam recourse must be 
had to the shia law of inheritance and not to Act 21 
of 1850: 10 M.I.A. 511 (P.C.), Rel. on. (Stuart, C.J. 
and Wazir Hasan, J.) Mitar Sen Singh v. Maqbul 
Hasan. 107 I.C. 890 = 3 Luck. 154 = 4 O.W.N. 1243 = 

A.I.R. 1928 Oudh 138. 

—Succession—Renouncing— 

■ -Heir can renounce right to inherit by con¬ 
duct. 

According to Muhammadan law there may be a 
renunciation of the right to inherit and such renuncia¬ 
tion need not be expressed but may be implied from 
the ceasing or resisting from prosecuting a claim 
maintainable against another: 17 W.R. 108. Ref. 

(Pullan, J.) Mohomed Ali Khan v. Nisar Ali 
Khan. 109 I.C. 835 = 1 Luck. 592 = 

A.I.R. 1928 Oudh 67. 

- Evidence Act, S. 115— Release of interest 

as the heir of father no bar to a claim to inherit a 
share after the brother's death. 

Plaintiff at the time of partition with his brothers 
for a certain sum of money released his share in his 
father’s property in favour of bis brothers. On the 
death of brother (one of the releasees) he sued for his 
share. The deed of release ran as follows : “ Said 

releaser (plaintiff) for himself, his heirs, executors and 
administrators relinquishes all bis right, title and 
interest in and to the firm of “M. I-Iakimji' and all 
the remaining moveable and immovable properties 
hereunto jointly owned and possessed by the said 
releasor and the said releasees (his brothers) or to the 
ownership or possession of which they may now or 
hereafter be entitled as heirs of the late Seth 
Mamoonji and proprietors of the said firm of 
M. Hakim ji.” Held: it is clear that what the plaintiff 
was relinquishing was only his claims as an heir of 
his deceased father and as joint owner of the firm 
M. Hakimjj. Had it been his intention to give up 
any future right of inheritance that might accrue to 
him from the death of one of the releasees this 
would have been expressed in the deed. Plaintiff 
was not estopped by the deed of release. Hals- 
bury’s Laws of England Vol. X, page 461, Foil. 
20 Cal. 373, Dist. (Martineau and Campbell , JJ,) 
Yusuf Ali v. Ali Bhov. 83 I.C. 77o = 

A.I.R. 1923 Lah. 8. 
—Succession—Right to*H3fcep-son- 

A step-son does not appear at all to be an heir. 
(Bhide, J.) Allah Baksh v. Muhammad Umar 

115 I.C. 479 = 
A.I.R. 1929 Lah. 444. 

Son’s daughter’s son succeeds as distant kindred in 
preference to person having undefined relationship. 
(Tekchand and Agha Haidar, JJ .) INAYAT v. Mi. 
Bharaj, 31 P.L.R. 1907 F.B. Foil. 109 I.C. 255 = 
9 Lah. 180 = 29 P.L.R* 8 = A.I.R. 1928 Lah. 291. 
— —Brother's daughters exclude their pre-deceas¬ 
ed's sister's descen *ants. 

Under Mahomed*. / Law, daughters of a deceased 
brother exclude the descendants cjn vheir sister who 


MAHOMEDAN LAW—Succession—Widow. 

die during the lifetime of the deceased : A.I.R. 1922 
Lah. 217 Dist. ( Addison , J.) Shahab Din v. Omran. 

94 I.C. 148 = A-I.R. 1926 Lah. 440. 
- Shiahs — Daughter's children and descen¬ 
dants are not excluded by agnatic collaterals — 
Direct heir disqualified—Succession by next heir is 
not barred. 

Under the Shiah Law daughter's children and des¬ 
cendants are not excluded from inheritance in favour 
of agnatic collaterals; nor does a disqualifying cause 
which excludes the direct heir from taking the inheri¬ 
tance form a bar, under the Mahommedan Law, to 
the succession of the next heir, the heir presumptive. 
The grand-daughter is thus as much a “legal heir” 
under the Shiah Law as the daughter, (jMr. Ameer 
Ali.) Bibi Akhtari v. Diljan Ali. 71 I.C. 621 = 
32 MiL.T. 180 = 18 M.L.W. 193 = 28 C.W.N. 545 = 

1923 M.W.N. 793=4 LRP.C. 90 = 
A.I.R. 1923 P.C. 11=45 M.LJ. 359. 
—Succession—Rules of. 

- Rule of propinquity. 

The rule of propinquity may apply as between the 
members of a class, but it does not apply as between 
classes. Where therefore a person is a residuary of 
the propositus he does not lose his rights as such resi¬ 
duary merely because he also possessed relationship 
with the propositus through another person. (B. B.. 
Ghose and Page, JJ.) Sarefuddin Mahomed v. 
Mohiuddin Mahomed. 105 I.C. 67 =54 Cal. 754 = 

31 C W.N. 1068 = A.I.R. 1927 Cal. 808. 
—Succession—Shares- 

One S. K. left three grandsons by a pre deceased 
son who were defendants 1 to 3, tw o daughters and a 
brother M. K. Held, that the daughters got two- 
thirds share and defendants 1 to 3 got one-third share. 
(Lindsay and Kanhaiya Lai , JJ.) Mubarak Un- 
Nissa v. Muhammad Ra za. 79 I.C. 174 = 

46 All. 377 = 22 A.L.J. 307 = 5 L R-A. (Civ.) 257 = 

A.I.R. 1924 AH-384. 
— Death of heir before distribution — Latter's 
share goes to his heirs. 

Under Muhammadan Law, a “vested inheritance” 
is the share which vests in an heir at the moment of 
the ancestor’s death. If the heir dies before distribu¬ 
tion, the share of the inheritance which has vested in 
him will pass to his heirs at the time of his death. The 
shares have to be determined at each death. (ScoB* 
Smith and Harrison, JJ .) Mt. Jawai V. Ht’SSAlN 
Baksh. 67 I.C. 154 = 3 Lah. 80= 

A.I.R, 1922 Lah. 298. 

—Succession—Transfer of— 

-- Right of inheritance before vesting’—Rot 

transferable . 

Rights of inheritance only arjse after the death of 
the person whose estate is in question, A Mahomedan 
cannot renounce his right of inheritance before that 
right bad become vested by the death of the person 
to whom he is entitled to succeed. 41 Mad. 365; 
31 Bom. 165 Foil. (Kincaid, J. C, and Raymond , 
A. J. C.) \ Mt. Bhagiiari v. Mt. Khatumal, 

80 I.C. 118 = 16 S.L.R. 25 = 
A.I.R. 1921 Sind 177. 

—Succession—Widow. 

*- Shia Law—Childless widow is entitled to 

one-fourth share in the moveables. 

Under Shia law a childless widow is entitled to one* 
fourth share in the moveables including household 
effects and the value of trees and buildings forming 
part of her husband’s estate. 'Dawson Miller , C.J .• 
and Adami,J .) Ali Zamin v, Md. Ali Akbar Al4 
Khan. H6 I.C. 525 = 7 Pat. 426 = 9 P-L-T. G99=» 

A.I.R. 1928 Pat- 441* 
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MAHOMED AN LAW—Succession—Widow. ' 

■ ‘-'Shtah itnv—Childless widow is not entitled 
to a share in the land but she takes a share in the 
sale proceeds of buildings. 

A childless widow of a Shia is not entitled to a share 
in the value of any land belonging to her husband 
including land which constitutes the sites of buildings, 
but she is entitled to a share in the proceeds of a sale 
of buildings : 25 Cal. 9 (P.C.;, Foil. ( Mears,C.J 
and Lindsay, J.) Durgadas v. Md. Nawab Ali 
Khan, 95 I.C. 19=43 All. 557 = A.I.R. 1926 All. 522. 
- Shiah Law—Usufructuary mortgages in fav¬ 
our of a Shiah —Widow is entitled to her share in 
the debt. 

Usufructuary -mortgages executed in favour of a 
deceased Mahomedan do not constitute immovable 
property in the sense of land, so as to disentitle his 
widow to any share in such property. She is entitled 
to her proper share in all debts which were owing to 
her deceased husband whether these debts were 
secured by usufructuary mortgages or otherwise. 
(Mears, C.J. , and Lindsay , J.) Durgadas v . Md! 
Nawab Ali Khan. 95 I.C. 19 = 48 All. 557 = 

A.I.R. 1926 All. 522. 
—Divorce pronounced in death-illness—Husband 
dying before completion of Iddat—Wife is entitled to 
inherit. 

If a divorce is pronounced in death illness and the 
husband dies before the completion of the wife’s Iddut 
the wife as entitled to inherit to him. {Kincaid, J.C., 
and Raymond, AJ.C.) Mt. Bhaghari v. Mt. 
Khatumal. 

80 I.C. 118 = 16 S-L.R. 25 = A.I.R. 1921 Sind 177. 
—Texts— 

• - Difference in opinion between Abu Hanifa 

and Abu Mahomed. 

If Abu Hanifa does not agree with Mahomed, the 
opinion supported by Abu i Isuf should prevail. 
(Chari and Mya Bu, JJ.) Ashia Khatoon v. 
Abdul Hakim Maistry. 120 I.C- 129 = 

A-I.R. 1929 Rang. 189. 

• - Difference of opinion between different 

jurists—Traditions need not be examined — 
Opinions of recognized jurists will prevail. 

When there is difference of opinion among the 
jurists the point in dispute cannot be decided by 
Courts sitting so many centuries afterwards by the 
examination of traditions only. Reliance must be 
placed on the opinion of recognized jurists who alone 
could have undertaken the task of sifting the tradi¬ 
tions and, in case of divergence, on their comparative 
superiority. {Sulaiman and Makerji, JJ.) Aziz 
Banu v. Mohammad Ibrahim, 89 IC. 690= 

47 All. 823 = 23 A-L.J. 768 = A.I.R. 1925 All. 720. 
Shiah Law— Sharaya-ul-Islam is most authori¬ 
tative. 14 All. 429 (F. B.) Rel. on. (Sulaiman and 
Mukerji, J /.) Aziz Banu v. Mahommad Ibrahim. 

89 I.C. 690 = 47 All. 823 = 23 A.L.J. 768 = 

A-I.R. 1925 All. 720. 

- Interpretation of a precept by a great jurist 

should be followed without referring to earlier 
authorities. 

Per Dalai, J. C.— When once a great Mahommedan 

Jurist has interpreted a particular pre* 1 ; of Mahome- 

dan Law in a particular way that interpretation 
should be followed without referring back to original 
authorities. That is the only method of making the 
Mahomedan or Hindu Law certain when administered 
by Indian Courts. {Dalai, /. C. and Wazir Hasan, 
A. J. C.) Imdad Ali v. Ahamad All 85 I.C. 400 = 

28 0-C. 55 = A.I.R. 1925 Oudh 518. 

- Law , ascertainment of—Private judgment 

and deductions are proper methods. 


MAHOMEDAN LAW—Wakf—Alienation. 

That private judgments and analogical deduction 
are in appropriate circumstances and to a greater or 
lesser extent legitimate methods of ascertaining the 
law, is recognised in the Text Bx>ks. (Oldfield and 
Krishnan, JJ.) Narantakath Avullah v. Pa- 
RAKKAL Mammu. 71 I.C. 65 = 45 Mad. 986 = 

16 M-L.W- 628 = 1922 M.W.N. 662 = 
24 Cr L-J. 17 s *A-I.R. 1923 Mad. 171 = 

43 M-L.J. 663. 

—Wakf— 

Alienation. 

Construction. 

Creation of. 

Cypres. 

Delivery of Possession. 

Effect of. 

Illusory- 
Law applicable. 

Lease. 

Manage men i ; * 

Mosque. 

Mutwali- 
Object of* 

Private. 

Proof of* 

Religious Office- 
Sajjadanashin. 

Subject of- 
Validity. 

Who can create. 

Miscellaneous. 

—Wakf—Alienation— 

- Inalienability is not absolute—Sale by mut¬ 
wali is valid during his lifetime. 

Though wakf property vests in God and that pro¬ 
perty is inalienable except for the purposes of the 
wakf the inalienability is not absolute and a sale by a 
mutwali is valid during his lifetime provided he has a 
beneficial interest in the property : A.I.R. 1922 P. C. 
123 ; A.I.R. 1926 P. C. 9 and A.I.R. 1923 P. C. 44, 
Foil. { Wallace and Anantakrishna Ayyar, JJ.) 
Venkatasubbarayudu v. Silar Sahib. 

31 M L W- 396=A I R. 1930 Mad. 582 = 

58 M-L.J. 524. 

- Sale of wakf property—Adverse possession 

when begins, 

There is no difference between a permanent lease 
and a sale of wakf property and where a sale by the 
mutwali of such property is valid during his lifetime, 
adverse possession against the mosque commences not 
from the date of sale but from the date of the death 
of the mutwali: A.I.R. 1922 P.C. 123; A.I.R. 1925 
Mad. 822; A.I.R. 1927 Mad. 1163; A.I.R. 1926 Pat. 
239, Foil. A.I.R 1922 Pat. 243; A.I.R. 1926 P.C. 9; 
A.I.R. 1923 P.C. 44 Ref. {Wallace and Ananta¬ 
krishna Ayyar, JJ.) Venkatasubbarayudu v. Silar 
Sahib. 31 M.L.W. 396 = A.I.R. 1930 Mad. 582 = 

58 M.L.J. 524.’ 

- —Cemetry cannot be alienated. 

Once land has been dedicated for the purpose of a 
cemetry it must always be regarded as cemetry, unless 
for any reason the land turns out to be unfit for ufe as 
a cemetry and consequently is incapable of alienation. 
Oudh First Appeal No. 15 of 1921 Expl. (Srivas- 
tava, J.) Abdul Ghafoor v. Rahmat Ali. 

122 I,C. 326=7 O.W.N. 382 = 
A.I.R. 1930 Oudh 245. 
— —— Civil Court can entertain application for 
sanction to transfer wakf property—District Judge 
takes place of Qazi of day of old. 

Under Mahomedan Law wakf property cannot be 
transferred without the sanction of the Qazi. In olden 
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days the Qazi could sanction transfer of wakf property 
only while exercising civil powers. Naturally, there¬ 
fore, in the present day, the mutwalli has to go to a 
civil Court to obtain the sanction and the District 
Judge has jurisdiction to entertain such application: 
A.I.R, 1924 Cal. 473, Rel. on. (Maker ji and Iqbal 
Ahmed, JJ t ) Askari Husain v. L. Chunni Lal 

1930 A.L.J. 205 = A*I-R. 1923 All. 849. 

- Sale may be supported on ground of necessity— 

Sanctwn of Court if necessary can be given retros¬ 
pectively if necessity is proved. 

A sale of the wakf property by the mutwalli may be 
supported on the ground of necessity, although neces¬ 
sity cannot be proved for the whole of the amount of 
the purchase money ; and although sanction of the 
Court is advisable for the sale, such sanction can be 
given retrospectively if necessity is proved, {Batterji 
and Weir, JJ.) Muhammad Shafip Ahmad v. 
Muhammad Mujtaba. Ill j.c. 93=51 All. 30 = 

26 A.L.J. 1016 = A.I-R. 1928 All. 660. 

—- Permanent lease of wakf property by nntta- 

wali is void. 

A permanent lease by a mutwalli of wakf property 
is void. Such a lease cannot be enforced even to the 
extent to which the mutawalli could have validly 
leased : 4 L,W. 74 ; 37 Cat. 179; and 31 Mad. 125, 
Diss. from.; A.I.R. 1917 P.C. 33 ; A.I.R.1923 P.C.205 ; 
5 W.R. (Civil) 158 ; and A.I.R. 1925 Cal. 435, Rel. on, 
(Kumar aswami Sastri, J.) Hanumanthu v. 
Krishtabrahman, 104 |.C. 345 = 26 M.L.W.202 = 

A.I.R. 1927 Mad. 829. 
—Mutwalli—Mutwalli cannot create leasehold interest 
unless authorized by Kazi—Lessee does not acquire 
adverse possession against succeeding Mutwalli but a 
Hew tenancy is created if the succeeding Mutwalli 
recognizes his i nterest. A.I.R, 1922 P.C. 123 Appl. 
(Greaves and Mukerji, JJ.) Iabedakhatun v, 
Mohommad Mozaffar All 90 I.C. 781 = 

30 C.W.N. 807 = A.I.R. 1926 Cal. 322. 

*- —Mutwalli cannot alienate Waqf property 

except for Waqf necessity — Alienee must prove 
necessity. 


A Mutwalli has no power under the Mahomedan 
Law to mortgage or transfer the Waqf property or 
any portion of it without the leave of the Kazi or 
the Court. Such a transfer is under the law void. 
(A.I.R, 1923 P. C. 44, Foil.) 

The curator of a Waqf whether called Mutwalli or 
Sajjadanashin or by any other name, is merely a ma¬ 
nager. Where an attempt is made to grant a mort- 
gage for purposes foreign to the necessary purposes of 
the Waqf, which is therefore as such unsustainable, the 
whole mortgage fails ; for an advance of money other¬ 
wise then to satisfy the legitimate needs and purposes 
of Waqf , no part of the property held in r aqf is 
chargeable either by the settlor or by the Court. In 
the case of alienation the alienee has to prove the 
existence of necessity. (Suhrawardy and Chotzner. 
JJ.) Mahimjan Bibi v. Mir Rahim Ali. 

79 I.C. 360 = A.I.R. 1925 Cal. 435. 
“ Sanction to lease waqf property by applica¬ 
tion to District Judge. 

District judge has jurisdiction to authorise dealings 
with wakf property in the same way as a kazi might 
have done under the Mohamadan Law and the sanc¬ 
tion given by him on an application by the mutwalli is 
sufficient authority for the mutwalli for letting out the 
property. It is not necessary to bring a suit for ob¬ 
taining such sanction. It will be granted upon a proper 
application being made by the mutwalli. (36 Cal. 21, 

H CaJ- H?' 43Cal 1085 (P-C.).S Bom. 154, Foil.; 
37 Cal, 870, Not Foil,; 23 C.W.N.jjI J18, Expl. (Mooker- 
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jee and Panton, JJ.) Habibar Rahman v. Saidan- 
nessa Bibi, 77 I. C. 941 = 31 Cal. 331 = 

38 C.L.J.363 = A.I.R- D24 Cal- 473. 

- District Judge can authorise muttawalhs to 

lease wakf property. 

It is well settled in Calcutta High Court that mut 
wallis may be authorised to execute leases by the 
District Judge who for this purpose, is competent to 
discharge the functions of Kazi under the Mahomedan 
law. (3 C. W. N. 158 ; 37 Cal. 870 ; and 24 C. W.-N. 
339, Foil.) (Booker jee and Pant on , JJ.) Habibar 
Rahaman V . Saidannessa Bibi. 77 I.C. 907- 

38 C.L.J- 358 = A. I. R. 1924 Cal. 327. 

- Alienation and partition of takia property is 

void. 

A takia is a resting place and usually is in the keep¬ 
ing of a faqir and its common features are a rough 
mosque which is generally nothing more than a mud 
or loose masonry prayer platform and attached thereto 
generally a small hut or shed for the purpose of the 
ablutions enforced by the slamic tenets before prayers 
are said. It is also a general meeting place for the ex¬ 
change of news and gossip and for smoking tobacco. 
In short it is the primitive substitute of unsophisticated 
and indigent India for a club. The presence of the 
prayer platform or mosque and bathroom is due to the 
frequency of prayer enjoined upon Muhammadans by 
their religious law and even if the takia be not regard¬ 
ed as a wakf property it is obviously a common pro¬ 
perty set aside for common enjoyment and conse¬ 
quently not a property which may be usurped with 
impunity by a few of the persons interested and by 
them diverted to uses which render the original dedi¬ 
cation impossible. The takia property is therefore 
inalienable and impartible except with the consent of 
alt the persons interested, (he Rossignol and Zafar 
Ali, JJ.) Din Mahammad v. Pir Bakhsh. 

76 I.C. 259 = A.I.R. 1924 Lah. 652. 

- Mortgage not for purposes of Wakf ts invalid 

even in respect of the property settled for benefit of 
family. 

Where an attempt is made to grant a mortgage for 
purposes foreign to the necessary purposes ol the 
Waqf the whole mortgage fails. It cannot for purposes 
of enforcement be severed into two distinct charges 
one declared for pious uses on one part of the property 
and another, declared on another part for the use of 
the mortgagor only. The property itself is not to be 
regarded as severable and chargeable according to the 
measure of the interest which the settlor’s family 
may have in the rents and profits of the whole. 
(Lord Su tuner.) Abdur Rahim v. Narayan Das. 

71 I.C. 646 = 17 M.L-W- 509 = 50 LA- 84 = 
32 M.L.T. 153=25 Bom. LR 670= 
1923 M.W.N. 441 = 50 Cal. 329 = 38 C.L.J. 242 = 
28 C.W.N. 121 = A.I.R. 1923 P C. 44= 

44 M-L.J. 624. 

- Lease by mutwalli for more than three years 

is voidable. 

It is well settled that a mutwalli should not leave 
wakf property if it be agricultural for a term exceed¬ 
ing three years and, if non-agricultural, for a term 
exceeding one year, unless he is expressly authorized 
by the deed of wakf to do so or, where he has no 
such authority, unless he has obtained the leave ot 
the Court to do so. Where the mutwalli purports to 
grant a lease for a longer term than a year or three 
years respectively, it is not void but voidable- 
(Mookcrjee and Cuming, JJ.) Gajendra Nath D e J 
v. Moulvi Ashraf Hossain. 69 IC- 707= 

36 C.L.J. 48 = 27 C.W-N- iW* 
A.I.R. 1923 Cftl- 130> 
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—-—-Alienation by Mutwalli—Necessity—Debt 

existing for a long time does not prove necessity. 

It is for the plaintiff to make out necessity and the 
mere fact that there has been a debt outstanding for 
a long time is not a circumstance going to show that 
when the debt was first incurred it must have been for 
a purpose which would bind the trust. {Phillips and 
Devadoss, JJ.) Jac.ga Row v. Gori Bibi. 

72 1C- 789= 17 M.L.W. 521 = 1923 M-W.N. 347 = 

A.I.R. 1923 Mad. 545. 

- Mutwalli has power to grant long leases for 

necessary purposes. 

Under the Mohammad an Law a Mutwalli may 
grant leases for more than a year of house property 
belonging to a trust if it is deemed necessary for the 
benefit of the trust estate. { Lindsay and Kanhaiya 
Lai, JJ.) Baijnatii v. Mohammad Ismail. 

68 I C- 764 = 20 A L.J. 697 = 44 All. 677 = 

A.I.R. 1922 All. 4i7. 
- -Minority of Mutwalli— Proceedings for ap¬ 
pointment of temporary Mutwalli pending—Court 
has seisin of estate and can grant lease of it. 

Where the Court had seisin of the estate by virtue 
of the proceedings which had been instituted before it 
for the appointment of a temporary Mutwalli who 
would manage the properties during the infancy of the 
permanent Mutwalli, 

Held, that the Court was not only competent but 
bound to make suitable arrangements for the upkeep 
and administration of the estate in his custody and a 
lease granted by an Officer of the Court, who had been 
appointed Receiver, would be an act of the Court in 
the exercise of its jurisdiction and must accordingly be 
pronounced valid and operative irrespective of the 
validity of the appointment of the Receiver. 
(Mookerjee, A.C.J. and Fletcher, J .) Bipin Rehari 
v. Charu Chandra. 60 I C- 753 = 35 C L.J. 192 = 

A.I.R. 1921 Cal, 816. 

- Minor female Mutwalli —Her husband cannot 

act as Mutwalli and cannot lease wakf estate — Such 
lease is void. 

The husband of a minor female Mutwalli has, j 
under the Muhammaean Law, no authority to act as . 
Mutwalli of the Wakf estate, and any lease of that 
estate granted by him is void and not voidable. Gov¬ 
ernors of Magdalen Hospital v. Knotts, (1879)4 
A. C. 324; 36 Cal. 1003 ; 5 C. L. J, 62 ; 36 Cal. 675 ; 
19 C. L. J, 3G0 ; 17 C. W. N. 873 and 38 Cal. 526, 
Foil, 33 Cal. 511 held overruled by 36 Cal. 1003. 
(Mooker jce,.A. C. J . cmd.Fleicher, J.) Bipin Behaki 
v - Charu Chandra, 60 I-C. 753=35 C L.J. 192 = 

A.I.R. 1921 Cal. 816. 

—Wakf—Construction. 

•- Terms of wakf nama—Absolute dedication 

of properties—Hi red tons for expenses of mosque. 

Where a wakfnama provided that certain expenses 
of a mosque were to be met out of certain properties 
and though there was no direction as to the appropria¬ 
tion of the residue the deed contained a clause that the 
executant and her heirs had no manner of right to the 
properties and it also provided that such compensation 
money as may be paid by Government or its acquiring 
the wakf property should be impressed with the trust, 
held, that there was an absolute dedication of the pro¬ 
perties and that the provisions as to expenses were 
mere’directions to the mutawallis. (Makerji and 
Guha.JJ.) UEBENr ;;a Nath Sadhuihan v. Nohar- 
mal JAlan. 3t C.W-N- 458 = 51 C.L.J. 547. 

-A deed of wakf provided ; s follows; "During my 

R etime,the Tauliat of the entire wakf properties, noted 
in Schs, 1 and 2, shall have concern with me personal¬ 
ly. During my lifetime, I shall keep Hie entire wakf 

D. D. Vol, IV.—15 
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properties in my possession and under my manage- 
ment as mutawnlli, and carry out the Tauliat work. 

1 Hiring my lifetime no one shall have absolutely any 
power to interfere with and raise an objection regard¬ 
ing the right of Tauliat or the management of the pro¬ 
perties. I, the Mutawalli, too shall spend money in 
whatever manner I would like. 

In order to bring this wakfnama into force it will be .. 
j incumbent upon me to get my name removed as a pro- 
pi ietoi and to get it registered in the Government 
office as a Mutawalli of the wakf properties specified 

inSch. 1. Similarly the future Mutawa’lis also shall 
do the same. 

Should any Mutwalli, besides myself, give up the 
Isna-Ashari sect of the Shia school or prove dishonest, 
the committee shall have power to remove him and to 
select another Mutawalli according to the terms of 
this wakfnama. 

During my lifetime I shall, as a Mutawalli, carry on 
the entire work relating to the wakf according to my 
own personal choice. I have nominated and appointed 
the said S, a Mutawalli, Therefore, his name shall be 
registered in the Government, Municipal and other 
offices along with my name. But during my lifetime 
the powers of Tauliat shall be exclusively possessed by 
me, while the name of the said S. Mutawalli, shall be 
recorded along with my name in every action that will 
be taken. During my lifetime the said Mutawalli, shall 
not have the power to take any action independently. 
But the said Mutawalli shall comply with my orders 
in conducting the business lor which an order will be 
passed by me. The name of the said Mutawalli shall 
be registered in the Government offices, so that it may 
be thoroughly publisbad (well known to all) and no 
one may raise any dispute in future regarding the 
Tauliat right of the said Mutawalli. On my death the 
said Mutawalli shall possess full power in the same 
way in which it is possessed and shall be possessed by 
me during my lifetime." 

Held that the deed did not necessarily purport to 
retain in the wakif any proprietary rights in the pro¬ 
perty. (Dawson Miller, C. J. and Adami, J.) An 
Laman v. Md. Akbar Ali Khan, 7 Pat. 426 = 

9 P L.T. 699 = A.I.R. 1928 Pat. 441. 

- Reservation of a life-interest to the wakf 

—Does not invalidate wakf. 

The parties were Zerbaddi Sunnis of Mandalay, 
The wakfnamah expressly stated that the teaching of 
“ Imam Abu Jusuf ’’ had been relied upon in drawing 
it up. One of the clauses specifically showed that the 
whole intention of the wakif was that neither he, nor 
his heirs and successors after his death, should be able 
to sell, mortgage, or otherwise alienate any interest in 
the corpus of the property concerned in the wakf. 
Another clause reserved to the wakf, as Mutwalli, the 
occupation of the property up to his death, and the 
usufruct of the rents and profits of the property, after 
paying for necessary repairs, extensions, or improve¬ 
ments and paying taxes and monthly subscriptions and 
expenses for fiis meritorious anti charitable acts. In 
tins clause he expressly made himself the Mutwalli, as 
was usual in Zerbaddi wakfs in Mandalay. 

Held : the reservation of the wakfs life-interest in 
the property docs not clash with the conception of a 
valid wakf, provided the corpus of the property is, 
there and then definitely and finally appropriated to the 
intended purpose, •.<?., to the service of God. The 
wakfnamah indicated that this was the case here. 

Held, further, that as the wakif was made after the 
passing ol the Mussaltnan Wakf Validating Act of 
1913, which it was also held, as regards Sunni Moba- 
medans, subject to the Hanafi Law, must be taken to 
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have reaffirmed the view, that decisions in India are 
primarily given according to the tenets of Inam Abu 
Jusuf, and not according to Imam Mahomed, there 
was nothing fatal to the wakfnamah in the clause. 
f Duckworth and Godfrey, JJ.) Ma E Khin v. 
Maung Sein. 83 I.C. 167 = 2 Rang. 495 = 

A.I.R. 1925 Rang. 71. 

-- Distinct arrangements to he followed during 

settlor's lifetime and after his death—Wakf held to 
be not testamentary. 

Where the dedication is complete, the frequent 
reference to the arrangements to be followed during 
his lifetime as distinct from those to be followed 
afterwards does not make the wakf testamentary wakf. 
'Duckworth and Godfrey, JJ.) Ma E Khin v. Maung 
Sein. ' 88 I.C. 167=2 Rang. 495 = 

A.I.R- 1925 Rang- 71. 

-- Mere use of the word wakf in a deed—Does 

not make it a wakf. 

Under the terms of the deed named persons were to 
take the property becoming owners thereof imme¬ 
diately and they and their descendants after them 
were to enjoy the property for ever without any power 
to alienate. The word waqf was used in more than 
one place by the executant in describing the document 
itself. But otherwise it was expressly and in terms a 
gift to three specified persons. 

Held : the mere use of the word " waqf ” in a 
deed does not make it a waqf. (Meats, C. J. and 
Piggott, J.) Mahomed Afzal v. Muhammad Mah- 
MOOD. 74 IC. 343=21 A.L.J- 595 = 

4 L.R.A. Civ. 314=A.I.R. 1924 All. 28. 

A wakf provided, " In the event of slackness, negli¬ 
gence or discovery of misappropriation on their part, 
I or my heirs shall be at liberty to dispense with the 
services of the said mutwalli, and in case of death or 
dismissal of any mutwalli, if any heir belonging to the 
Imamia sect and competent enough to administer the 
wakf property be not left to the mutwalli, the naib 
mutwalli shall succeed him, as mutwalli, and naib 
mutwalli shall be appointed from among his (naib-mut- 
walli’s) heirs. In the event of no heir of the mutwallis 
and the naib-mutwalli being found fit to manage the 
wakf property, selection shall be made of a competent 
person from among the heirs of me, the executant. 
If, God forbid, no heir of mine near or remote be 
found, the authorities for the time being shall be 
competent to appoint a suitable person belonging to 
the Imamia sect to administer the wakf property 
mentioned above. But so long as the mutwallis and 
the naib-mutwalli aforesaid shall manage the affairs of 
the wakf estate faithfully and efficiently, no one shall 
question the tenure of the offices by the mutwallis 
or be competent to complain {urge their dismissal, nor 
shall they be dismissed) unless the complaint is sub¬ 
stantiated before the authorities for the time being.” 

Held, it is only in the event of nc heir of the 
mutwalli and the naib-mutwalli being found fit to 
manage wakf property, that selection is to be made 
of a competent person from among the heirs to the 
wakf. (Mr. Ameer Ali.) Bibi Akhtari v. Dilian 
Ali. 71 I.C. 621 = 32 M.L.T. 180 = 18 M.L.W. 193 = 

28 C.W.N. 545 = 1923 M.W.N. 793 = 
4 L.R.P.C. 90 = A.I.R. 1923 P C. 11 = 

45 M.L.J. 359 (P.C.). 
—Wakf—Creation of—Admission. 

The admission of execution cannot operate to create 
a wakf. (Ross and Chatterji, JJ,) Muhammad 
Iprahjm Vi Bibi Mariam. \ q j i (j i g3g = 

, 8 Pat* 484 = A,T,R, 1929 Pat. 410, 
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cation. 

—Wakf—Creation of—Essentials. 

- Permanency, 

Once a wakf is established either by evidence of 
dedication or by evidence of user, it is of the essence 
of the wakf that it should be permanent. (Sn- 
vastava, J.) Abdul Ghaffar v. Rahmat Ali. 

122 I.C. 326 = 7 O.W.N. 382= 
A.I.R. 1930 Oudh 245. 

- Conditional grant does not constitute wakf. 

A grant sub conditione cannot be considered to be 
a wakf. It is not necessary in order to constitute a 
wakf that the term " wakf ” be used, if from the 
general nature of the grant itself that tenure can be 
inferred. 2 M.I.A. 390, Foil, (Lord Shaw.) Mahomed 
Ra2a v. Syed Yadgar Hussain. 80 I.C. 645= 

21 N.L.R. 1 = 1924 M.W.N. 447 = 28 C.W.N- 937 = 
51 I.A. 192=20 M.L W. 3 = 7 N L.J. 116= 
51 Cal- 446 = 34 M.L.T. 83 = 5 L.R. P.C. 76= 

A.I.R. 1924 P.C. 109 (P.C.). 

- Shi a Law — 

Among Shias there are four essential requisites on 
which depends the validity of the wakf : (1) that it 
must be perpetual, (2) it must not be contingent, (3) 
that possession must be given of the thing dedicated 
or more properly the properties should cease to be the 
properties of the donor, and (4) that the right of the 
donor should be entirely divested therefrom. It is, 
however, recognized in Shia law that it is lawful for 
the wakif to constitute himself or herself the 
mutwalli and that in such a case a formal change of 
possession is out of the question and that all that is 
required is not actual delivery of possession but change 
in the character of possession, f the wakif continues 
to exercise his right over the wakf property and 
makes no change in the character of his possession 
the wakf will not take effect. Transmutation of 
possession or (which is the same thing ) change in the 
character of possession is essentially a matter of 
evidence and can only be decided on the evidence in 
the case. (Das and Adami, JJ.) Mt. Bibi Kaniz 
Zainab v, Syed Mobarak Hossain. 72 I.C. 748 = 

A.I.R. 1924 Pat. 284. 
—Wakf—Creation of—Implication. 

- Facts insufficient to prove creation of waqf. 

A house with a court-yard was claimed to have been 
waqf property, i be court-yard was known an imam- 
bara, majlises were held on it at the time of Moharrum 
and Chehlum, tazias used to be kept in it in front of 
the dalan and a number of graves were to be found 
in different portions of the property. 

Held : that a Court is not bound to hold from these 
facts that house was dedicated according to Shia law. 
(Ashworth and Sen, JJ.) Shah Ali Hammadv. 
Md. Nazir Ali. 116 I.C. 18=1929 A.L.J. 517 = 

A.I.R. 1929 All. 329. 

- Term ''Waqf" not necessary—Inference can 

be drawn from general nature of grant. 

It is not necessary, in order to constitute a wakf, 
that the term ” wakf ” be used, if from the general 
nature of the grant itself, that tenure can be inferred. 
A.I.R. 1924 P.C. 109 and A.I.R. 1928 Oudh 241, FoE 
(Srivastava and Gokaran Nath Misra, JJ.) M D * 
Wazir Khan v. Md. Hussain. Ill I.C. 805 " 

A I.R. 1929 Oudh 65. 

—- Intention essential-—Specific word “ Wakf 

not necessary to constitute valid wakf. 

When the intention to make a wakf is apparent, or 
can be inferred from the general tenor of the deed, or 
from the conduct of the donor or from the nature of 
the object in favour of which the grant is made or 
from surrounding circumstances at large, it ww 
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cation. 

constitute a valid and binding wakf, though the word 
" wakf ” might not have been used, 

A certain document purporting to be wakfnama 
was incomplete, the first page being missing. It 
was unattested. Evidence justifying the fact that it 
was read and explained to the purdanashin woman 
executing it was very unsatisfactory. The deed was 
not signed by the alleged scribe nor did the scribe 
make the endorsement that the contents were read 
and explained. Subsequent to the execution of 
alleged deed part of the property dedicated was mort¬ 
gaged. Evidence did not suggest that there was any 
intention to create a wakf by word of mouth on the 
date when the deed was executed. 

Held : that there was no reasonably clear declara¬ 
tion of dedication, the deed was not admissible to 
supply the defects of evidence, and the circumstances 
did not indicate even a clear intention to create a 
wakf. (Ross and Chatter ji.JJ .) Muhammad Ibra¬ 
him v . Bibi Mariam. 117 I.C. 638 = 8 Pat. 484 = 

A.I.R. 1929 Pat. 410. 

■- Mere intention not sufficient—There must be 

a clear declaration from which creation may be pre¬ 
sumed. 

A wakf can be created either verbally or in writing. 
The law will give effect to a dedication in whatever 
language it may be expressed or in whatever terms 
the wish may be formulated. There must, however, 
be a declaration of endowment. Even if the word 
" Wakf ” may not be used there must be at least a 
clear declaration from which the creation of a wakf 
may be presumed. The use of any express term or 
phrase is not necessary for the validity of a wakf. 
But a mere intention to set apart the property for a 
charitable purpose is not sufficient to create a wakf. 
A.I.R. 1922 Cal. 429, 31 Bom. 250, Foil. (Ross and 
ChatterU, //.) Muhammad Ibrahim v. Bibi 
Mariam. 117 I.C. 638 = 8 Pat. 434 = 

A.I.R. 1929 Pat. 410. 

——Easements Act, S. 18—One or two persons allow¬ 
ed to be buried on a particular spot—No evidence of 
dedicating the spot to the community—Spot does not 
assume public character. [Rutledge , C. J, and 
Brawn, J.) L, Dawson v. Princess Rounia 
Zamani Begum. 112 I. C- 431=G Rang. 456 = 

A. I. R. 1928 Rang. 268. 

-- The word "wakf" need not necessarily be used 

—Intention to set apart property for pious object 
is sufficient . 

In order to constitute a wakf, it is not necessary to 
use the word “ wakf So long as it appears that 
the intention of the donor was to set apart specific 
property or the proceeds the: eof for the maintenance 
or support in perpetuity of a specific object or a 
series of objects lecognissed as pious by the Musal- 
man Law, it amounts to a valid and binding dedica¬ 
tion. 19 Cal. 203 and 2 M.I.A. 390, Rel. on ; A. I. R. 
1924 P.C. 109, Dist. (Wazir Hasan and Gokaran i 
Nath Misra, JJ.) Shah Md. Naim Ata v. Md. 
Shamshuddin, 100 1C. 241 = 2 Luck. 109 = 

4 O.W.N. 116 = A* I. R- 1927 Oudh 113. 

--No formality nor particular phrase is neces¬ 
sary for its creation. 

For the constitution of a wakf, there is no essential 
formality or necessity for the use of any express 
phrase or term. ( Findlay , O. J . C.) Mir Mardan Ali 
v. Zarim Khan. 93 I.C. 382 = A.LR. 1926 Nag. 337- 
A dedication for leligious purpose can be implied 
and need not be express, (he Rossignol and Broad * 
way, JJ.) Umar Din v. Mst. Aishan. 

4 L. L. J. 528 = A. I. R. 1921 Lab. 303. 
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—Wakf—Creation of—Mode of. 

- Verbal declaration issu Hicient—Settlor would 

■p w 

be presumed Muttrali—Object would be presumed 
to be charity. 

A verbal declaration of the intention to create an 
endowment is sufficient to create a wakf if made in the 
presence of witnesses. Although the witnesses to the 
fact depose vaguely, yet their evidence, if corroborat¬ 
ed by circumstances, is legally sufficient. The wakif 
need appoint no Mutwalli. He is presumed himself to 
be the Mutwalli. The appointment of a Mutwalli is 
not essential to the validity of an appropriation. 
Further it is not necessary for the wakif to declare his 
object. This will be assumed to be for religion and 
charity. Delivery of possession to others. as Mutwallis, 
also is not essential. (Duckworth and Godf rey, JJ.) 
Ma E Khin v. Maung Sein. 88 I. C. 167 = 

2 Rang. 435 = A.I.R. 1925 Rang. 71. 

- Saint buried—Urs held without demur—Wakf 

is not created. > 

The mere burial of a saintly person in a plot of land 
does not convert that land into trust property, in spite 
of the circumstances that urs was held there for a few 
years without any demur by defendants-proprietors. 
107 P.R. 1917, Foil. (Shadi Lai, C.J. and Fforde, J '.) 
Ali Muhammad Khan v. Ali Akbar Khan. 

73 I. C- 613 = 4 Lah. 133 = 80 I.C. 765 = 

A.I.R. 1924 Lah. 58. 

-- —Two forms Sadakah and Wakf. 

Under Muhammadan Law, a gift for charity may 
take two forms, viz., either by way of wakf, which 
signifies an endowment, or else by way of sadakah , 
which signifies a donation. (Marten, J.) Advocate* 
General, Bombay v. Yusufali Ebrahim. 

84 I. C. 759 = 24 Bom L. R. 1060 = 
A. I- R 1921 Bom. 338. 

—Wakf—Creation of—Mutation. 

- —Absence of mutation in revenue records is not 

very material. 

There is not the same strong reason for a mutation 
being effected when land is made wakf as exists in 
the case of a transfer of land to an individual, who is 
interested in protecting his title. Hence absence of 
mutation in the revenue records may be immaterial 
in the face of other evidence showing that dedication 
was made publicly. (Broadway and Martineau, JJ.) 
Rahim Bakhsh v. Chanan Din. 4fL-L-J» 511 = 

A I R. 1921 Lah. 390. 

—Wakf—Creation of—User. 

It is well settled that a wakf may, in the absence of 
direct evidence of dedication, be established by evi¬ 
dence of user. (Srivastava, J.) Abdul Ghafoor v. 
Rahmat Ali. 122 I. C. 326 = 7 O.W. N. 382 

A.I.R. 1930 Oudh 245. 

_ Evidence of . user up to present day is not 

necessary. 

In order to establish that a piece of land is a public 
wakf on the ground of user, it is not necessary that 
there must be evidence of user up to the present, day. 
(Srivastava, J.) Abdul Ghafoor v. Rahmat Ali. 
122 I.C. 326 = 7 O W N. 382 = A.I.R. 1930 Oudh 245 

- Application of usufruct of property for up¬ 
keep of mosque does not constitute property as wakf. 

Where there is really no dedication of property as 
wakf, the mere fact that the income arising out of the 
property has been appropriated for the upkeep of a 
mosque is not sufficient proof that it is endowed pro¬ 
perty. 16 O.C. 76, Foil. 2 Cal. 341 (P.C.) and 7 A.L.J. 
1095, Rel. on. (Stuart, C. j. and Raza, J.) Shah 
WA jlHUDDIN ASHRAF V. SHAH MURTAZA AsHRAF. 

120 I.C. 828=6 O.W.N. 891 “A.I.R. 1930 Oudh 32. 
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MAHOMEDAN LAW—Wak—Creation of—User. 

- Dedication can be in ferred from long user. 

In order to constitute waqf under the law, the exist¬ 
ence of an instrument in writing is not necessary and 
dedication may be inferred from long user. (Ashworth 
and Sen, JJ .) Shah Ali Ham mad v. Md. Nazir Ali. 
116 I.C. 18 = 1929 A.L.J. 517 = A.l.R. >929 All. 323. 

- Intention to create wakf—Manifestation of 

that intention—Implied dedication by user. 

Waqf may be created by user. But there must be 
an initial intention of the owner of the property to 
create waqf in respect thereof such intention being 
expressed and carried into effect by actual application 
of the property to the object of the waqf or by its user 
for the same purpose. It is the intention of the owner 
which is the guiding factor and the manifestation of 
that intention may be established by his conduct, by 
express dedication of the property or by implied dedi¬ 
cation by user. The intention must be on the part of 
the owner of the property and not on the part of 
others who may have diverted its use to purposes 
different to those to which it was applied or intended 
to be applied by the owner. ( fcafar Ali and Jai 
Lal.JJ .) Kushan Kishore v. Din Mahomed. 

A.l.R. 1329 Lah. 634. 

- Proof of wakf by user. 

That a waqf may be established by the evidence of 
user is a well-understood principle of the Mahomedan 
Law. 40 Cal. 297 (P.C.), 1'oil. (Stuart, C.J. and 
Wazir Hasan, J.) Sajjad Ali Khan v. Jagmohan 
Das, 101 I. C. 563 = 4 O.W.N. 320 = 

A. I. R. 1927 Oudh 534. 

A wakf may be presumed by user .(Iqbal Ahmad, J.) 
Irshad Husain v. Makut Manohar. 100 I-C. 626 = 

A.l.R. 1927 All. 377. 

Bight to pray on another's land does not exist in 
absence of express or implied permission by owner. 
(Ross,J.) Rampratab Marwariv. Sheikh Satie. 

91 I.C. 76 = 3 P.L.T. 857 = 27 Cr. L-J. 44= 
1925 P. H. C. C. 64 = A.l.R. 1925 Pat. 435. 

*- -Public dedication or user necessary for burial 

ground to be wakf. 

The mere fact that a Muhammadan chooses to bury 
the body of another Muhammadan in his garden 
would not make that property wakf property, inalien¬ 
able for all time. There must be some public user, 
or public dedication. (Schwabe, C. J.) Abdul Rahi- 
man Sahib ChowdrY v. Mukugappa Naicker. 

83 I.C. 536 = 19 M.L.W 352 = 34 M.L.T. 312 = 
1924 M. W. N. 359 = A.l.R. 1924 Mach 577. 

- User as, may be evidence of dedication but 

will not establish dedication. 

There is no authority for the view that it is impossi¬ 
ble in the Mahomedan Law for property made use of 
for religious purposes to be the subject of private 
ownership. User may be evidence of a dedication the 
origin of which is unknown but it cannot be a sub¬ 
stitute for it. (Kanhaiya Lai , J.C. and Daniels , 
A.J.C.) Sadiq Hussain v. Nazir Hasan Khan. 

B6 I.C. 90 = 9 0. L.J. 111 = 26 O C. 82 = 

A.l.R. 1922 Oudh 1. 

““Dedication—Evidence and proof of — Per¬ 
formance of * urs ’ if su fficient. 

No particular formality or ceremony is necessary to 
make a dedication as Waqf complete, but there must 
be clear proof that a declaration of waqf has really 
been made and this should not be hastily presumed 
from casual remarks let fall in conversation unsup¬ 
ported by acts and conduct. 

n the absence of any proof of a direct dedication a 
wakf may be ea r.blished by proving that the property 
has been trea' } as wakf for a i T.u number of years 
fiict 4 however, that ui urs is held at which 


MAHOMEDAN LAW—Wakf—Delivery of posses¬ 
sion. 

offerings are made and the poor are fed is not suffici¬ 
ent by itself to warrant a dedication. (Leslie Jones 
and .B roadway , JJ.) Pritam Singh v. Mussamat 
Dharm Kaur. 61 I.C. 609 (Lah). 

—Wakf—Creation of—Will. 

A Sunni Mohammaden can create a valid wakf by a 
wilt. 25 All. 235 (P. C.). Foil. (Findlay, J. C. and 
Macnair, A. J . C.) Mahebux Hussain v. Nasurud- 
din. 105 I. c. 75 = A. I. R. 1928 Nag. 44. 

— Wakf —Cypres- 

- Bequest to charity—Intention to dedicate 

clear—If instances not charitable. Court can spend 
for charitable purposes. 

Where the paramount intention of the testator is to 
dedicate for charity, then although the instances men¬ 
tioned are not to be regarded as charitable, the Court 
would apply the income to purposes which it may 
deem to be charitable. (Mirza, J.) AZIMUNNISSA 
Begam v. Sirdar All 102 I. C. 129= 

29 Bom. L. R. 434 = A. I. R. 1927 Bom. 387. 
—Wakf—Delivery of possession. 

- Wakf executed without intention to divest 

himself of ownership cannot be given effect as such. 

If a person executes a deed of wakf but without any 
intention of his divesting himself of his ownership of 
the property, the real intention being to utilize the 
document, should it become necessary as a shield 
against any claims that any other person might have 
against him either then or at any future time, the deed 
cannot be given effect to as a wakf. (Sir Binod 
Mitter.) Mahammad Ali Mohammad Khan v. 
Mt. Bjsmillah Begam. A.l.R. 1930 P C. 255 (P.C.). 

- Vital factor is transmutation of possession. 

Where the settlor, after declaring the trust, 
appoints himself a mutawalli, the vital factor, which 
counts, is the transmutation of possession and where 
the character of the possession has altered by reason 
of the fact that possession is no longer held in the 
exercise of any right of ownership but vicariously for 
the benefit of the objects of the trust, the wakf pre¬ 
vails, in spite of the fact that there had been do 
mutation at all or that there was some delay in effect¬ 
ing the mutation. (Sen and Kiamatullah, JJ-) 
Ghazanfak Husain v. Mt. Ahmadi Bibi. 

123 I.C. 369 = 1930 A-L-J. 103 = 
A.l.R. 1930 All- 169. 

■——Mere user is insu fficient to prove dedication 
of property—Divestation of property must be 
indicated. 

User may be evidence of a dedication the origin 
of which is unknown, but it cannot be substituted for 
it. What is required is an indication that the wakif has 
divested himself of his proprietary interest in the 
subject of wakf. The mere fact, therefore, that a 
property is set apart for meeting the expenses of a 
Dargah will not make it wakf propert}^ when the right 
to assume possession and divide it according to the 
ancestral shares is reserved in a family agreement. 
40 Cal. 297 (P.C.) ; 2 M. I. A. 390 (P. C.j and A. I. R- 
1922 Oudh J, Rel. on. (Stuart, C. J. and Raza , ]•) 
Shah Wajihuddin Ashkaf i\ Shah Murtaza 
Ashraf, 120 I.C. 828 = 6 O.W.N. 891 = 

A. I. R. 1930 Oudh 32- 

—-According to the exposition of Abu Yusuf the 

delivery of possession is not essential for the creation 
of wakf. A. I. R. 1922 Cal. 429, Foil. (Ross and 
Chatter ji, JJ.) Muhammad Ibrahim v. Bt fiI 
Mariam. 117 I.c. 638 = 8 Pat. 484 = 

A. I. R. 1929 Pat 410. 

! *- —Wakif appointed snutwalli—IIis retaining 

i possession does not invalidate the wakf. 
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MAHOMEDAN LAW—Wakf— Delivery of posses- 
sion. 

Retaining possession of wakf property by wakif, 
when lie is appointed the first mutawalli bv the wakf 
deed does not invalidate the wakf. 15 All. 321 and 
A. I. R. 1921 All. 165, Rel. on. (Maker ji and 
Bcnnet t JJ.) Mt. Saliman v. Hakim Mukhdun i 
Bux. 116 IX. 277 = A. I. R. 1923 All. 354. 

~- Shin lane—Delivery of possession to mutwalli 

is necessary—Till such deliver)/ wakif may lay 
down conditions attaching to wakf. 

Under the Shia law a mere declaration of wakf does 
not constitute a valid dedication unless delivery of 
possession is given to the mutwalli. (A. I. R. 1927 
P. C. 2, Foil.) and up to the moment of change of 
possession the wakif may lay -down conditions attach¬ 
ing to the wakf. {Dawson Miller, C . J. and 
Mullick, J.) Ali Zamin v. AkbAr Ali Khan. 

110 I ; C. 12 = 7 Pat. 468 = A. I. R. 192S Pat. 532. 
- Shia Laic—'There must be complete divest¬ 
ment of the settlor in intention as well as in fact. 

A wakf to be valid under Shia Law there must be 
not only a valid dedication, either oral or documentary, 
but also a complete divestment of interest and a trans¬ 
fer of possession of the dedicated property. Even 
where the settlor himself is the first mutawalli if it 
should appear that after the dedication the settlor 
continued to deal with the properties as if they were 
his own the inference would be that there was no 
change in the character of his possession and no inten¬ 
tion to divest himself of his proprietary rights. (Dawson 
Miller, C. J. and Adami, J. ) Ali Zamin v. Md. 
Akbar Ali Khan. 116 I.C. 525=7 Pat. 426 = 

9 P.L.T. 699 = A.I.K. 1928 Pat. 441. 

* — Settlor appointing himself mutawalli— Muta¬ 
tion of names is the usual means of divesting of 
Possession. 

Where the settlor appoints himself as mutawalli, 
the obvious and ordinary means of showing the 
change in the character of her possession is by 
mutation of names in the public registry as holding as 
mutawalli. 4 N. W. P. 155 and 24 All, 257, Ref. 
(Sir John Wallis.) Mt. Abadi Begam v. Mt. Bibi 
Kaniz Zainab. 99 IX- 659 = 

6 Pat. 253 = 54 I.A. 33 = 25 A.L.J. 51 = 
1927 M.W.N. 12 = 4 O.W N. 153 = 8 P L T. 107 = 

38 M.L.T. 33 = 31 C-W-N. 365 = 
29 Bom. L.R. 733 = 25 M.L.W- 710 = 
45 C.L.J. 408 = A.I.R. 1927 P G. 2 = 

52 M L.J. 430 (P.C.) 

- —Wakif should divest himself of possession to 

create a valid wakf. 

The authority of Imam Muhammad should be pre¬ 
ferred generally to that of Abu Yusuf and according 
to the opinion of the former the wakii should divest 
himself of possession to create a valid wakf. (Ash- 
worthand PullanJJ) Mahomed Shafi v. Md. 
Abdul Aziz. 99 PC* 1062=49 All. 331 = 

25 A-L.J- 299 = A.I R- 1927 All. 235. 

- -Wakif must divest himself of property in 

order to validate wakf . 

According to the Hanafi School, it is essential to 
the validity of a wakf that the wakif should actually 
divest himself of the property to be made wakf. 
A.I.R. 1921 All. 103, Folk (Mating Ba, J.) Sule- 

MAN HASSAN DADAN V. SHEIK CHAND- 

101 I*C. 359 = 5 Bur. L J. 226 = 
m u; Mi A.I.R. 1927 Rang. 125. 

-—- Divesting of ownership is essential . 

A vvakf fail s if the author does not divest himself of 
the ownership of the property. Though the property 
need not be handed over to a stranger appointed as 
mutwalli , there must bo some act on the part of the 


MAHOMEDAN LAW—Wakf—Illusory. 

author showing that he divested himself of the posses¬ 
sion of the property as owner thereof and assumed 
possession of it as mutwalli. ( Dalai and Cuming, 
A.J.Cs.) Abdul Mabud Khan v. Nawazish Ali 
Khan. 84 I.C. 152=A.I.R, 1925 Oudii 301. 

- Where settlor is the Mutwalli no delivery of 

possession is necessary. 

Even if transmutation of possession is necessary, no 
formal delivery is essential where the settlor is him¬ 
self the first mutwali. (Mookcrjcc and Buck land, 
JJ.) Bibi Jinjika Khatun v. Mohammad Eakik- 
ullah Mia. 6: IX. jf7 = 4j Cal. 477 = 

26 C.W.N. 749 = 34 C.L.J. 444= 
A.I.R. 1922 Cal. 429. 

- Hanafi Law—Creation of wakf—Intention 

declared—Wakif .appointing himself Mutawalli— 
No need to transfer possession. 

Where it was proved that the waqif did intend to 
create a valid Waqf, declared the property to be 
Waqf property and appointed himself as a mutawalli 
and so where there was no need of formal transfer of 
possession, 

Held, that there was a valid Waqf under the 
Hanafi Law and that the subsequent conduct of a 
mutawalli would not invalidate it, (Meats, C. J . 
and Knox , JJ.) Abdul Jalil Khan v. Obedullah 
Khan. t>2 i.C. 725=43 All. 416 = 19 A.L.J. 227 = 

A.I.R. 1921 All, 165. 

- Hanafi Laxv—Possession must be transferred. 

According to the law ot Sunni Muhammadans, it is 
essential to the validity of a waqf that the waqif 
should actually divest himself ot possession of the 
waqf property. 15 All. 321, Foil. {Rafique and Stuart, 
JJ). Muhammad Tunis v. Muhammad Ishaq Khan.’ 

62 I.C. = AU. 487 = 19 A.L.J. 380= 

A.I.R. 1921 All. 103. 

-- —Divesting of possession is essential — Posses¬ 
sion, delivery of, if necessary. 

The doctrine of Musliaa is not applicable to free¬ 
hold properties in a commercial town. A waqf can 
validly be made of an undivided share in property 
even when the property is capable of division. A 
Sunni Mahommedau, however, making a waqf must 
actually divest himself of possession of the waqf 
property. (Rigg, J.) Khatiza Bibi v. Hajee 
Aiimed. 61 I.C. 639 = 13 Bur. L.T. 127. 

—Wakf—Effect of. 

The word ** wakf ” literally ^signifies “ detention 
tchnically it means a dedication in perpetuity of some 
specific property for a pious purpose or a succession 
of pious purposes. Wnen a wakf is made of a pro¬ 
perty the proprietary right of the grantor is divested, 
therefrom and it remains thenceforth in the implied 
ownership of the Almighty. The usufruct alone is 
applied for die benefit of human beings and the sub¬ 
ject of the dedication becomes inalienable and non- 
heritable in perpetuity. A. I. R, 1922 P. C. 123, Rel. 
on. {Stuart, C, J. and Raza.J.) Shah Wajihud- 
din Ashkaf v. Shah Murtaz a Ashraf. 

120 I.C. 828 = 6 O.W.N. 891 = 
A.I.R. 1930 Oudh 32. 

—Wakf—Illusory. 

- Wakf made prior to 1913 —-Illusory bequest 

to charity—Real objeet to benefit settlor’s family — 
Wakf is not valid nor is made valid by Mussulman 
Wakf Validating Act {VI of 1913). 

In order to perpetuate the names of his ancestors, 
and to keep the properties intact for ever, a Mahome- 
dan made wakf in 1869 of all his properties for the 
benefit of his children, etc., how low soever; and in 
their absence, of the poor kinsmen and relatives, 
mendicants, people desutute of all means, widows and 
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MAHOMED AN LAW—Wakf—Law applicable 

orphans for all time. Out of the income of Rs. 10,000 
the settlor had set apart Rs. 456 per year for charities. 
Some of the descendants sued for partition of the 
properties in 1922. 

Held : that the provisions for the benefit of the 
settlor's family were invalid as constituting wakf under 
the Mahomedan law and they could not be validated 
by the Mussalman Wakf Validating Act, 1913, which 
is not retrospective, and that the gift to charity was 
so small in comparison with the income of the pro¬ 
perty that the gift for charities might very well be con¬ 
sidered to be quite illusory, 17 Cal. 498 (P. C.); 17 
Bom. 1 (P. C.); 22 Cal. 619 (P. C.); 23 All. 233 (P. C.); 
27 All. 320 {P. C.) ; A. I. R. 1922 P. C. 107, Rel. on. 
(B. B. Ghosh and Roy, JJ.) Mt. Rukeya Baku v. 
Mt. Nazira Banu. 105 I.C. 647 = 32 C W.N. 248 = 

55 Cal. 448 = A.I.R. 1928 Cal. 130. 

—-Wakf—Law applicable. 

•- ■—Suit for establishment of charity—Dawoodi 

Borahs—Suit must be decided according to Shiah 
Law, 

A suit by the Advocate-General ex officio to estab¬ 
lish certain charities in the community of the Dawoodi 
Borahs ought to be decided in accordance with Shiah 
Muhammadan Law in so far as the same is applicable 
to Dawoodi Borah community, and is not expressly 
or impliedly negatived by the general law of the land. 
If any customary variations are proved to exist, they 
should.be given effect to. (Marten, J .) Advocate- 
General of Bombay v. Yusaf Ali Ebrahim. 

84 I-C. 759 = 24 Bom. L.R. 1060 = 
A.I.R. 1921 Bom. 338. 

-~Wakt—Lease. 

-- Lease of wakf property proved to be per¬ 
manent and at fixed rate—Presumption of lawful 
origin can be made—Nature of presumption ex¬ 
plained. 

Where a lessee of a wakf property prima facie 
proves a heritable right in the tenure at a fixed rate an 
assumption that the grant was originally lawful can be 
made. 

The presumption of an origin in some lawful title 
which the Court has so often readily made in order to 
support possessory rights, long and quietly enjoyed, 
where no actual proof of title is forthcoming is one 
which is not a mere branch of the law of evidence. It 
is resorted to because of the failure of actual evidence. 
The matter is one of presumption based upon ihe 
policy of law but even considered as an inference from 
proved facts the grant presumed is the thing which 
may well be regarded as likely to have happened. At 
the same time it is not a presumption to be capricious¬ 
ly made nor is it one which a certain class of pos¬ 
sessor is entitled to, de jure . In a case such as this 
where it is necessary to indicate what particular kind 
of lawful title is being presumed the Court must be 
satisfied that such a title was in its nature practicable 
and reasonably capable of being presumed without 
doing violence to the probabilities of the case. It is 
the completion of a right to which circumstances 
clearly point where time has obliterated any record of 
the original commencement. The longer the period 
within which and the remoter the time when first a 
grant might be reasonably supposed to have occurred 
the less force there is in an objection that the grant 
could not have been lawful. A.I.R. 1926 Cal. 322 
Affirmed; A.I.R. 1922 P.C 163, Rel. on; 19 Mad. 485 
and A.I.R. 1917 P.C. 6, Ref. (Viscount Sumner.) 
Muhammad Mazaffaralm- vavi v, Bibi Jabeda 
Khatun. 123 I.C. r jgg>32 Bom. L.R. 633 = 

34C.W.N. 462 = 1930 A.L.J. 377 = 51 C.L.J. 345 = 

Bil, * 


, MAHOMEDAN LAW-Wakf—Mosque. 

32 M.L.W. 28=1930 M.W.N. 559 = 
A.I.R. 1930 P.C. 103 = 58 M.L.J. 641 (P.C.). 
—W akf—Management. 

The Imam of a mosque is a servitor of the mosque 
and as such has no right to oe a member of the 
Managing Committee of the mosque whose functions 
are those of the master. (Zafar Ali and Jai Lai, JJ.) 
Muhammad Shafi v. Md. Abdul Rahim. 

121 I.C. 74 = 31 P.L.R. 220 = A.I.R. 1930 Lah. 476. 

———Right and powers of ahlimohallas. 

The rights and powers of ahlimohallas are well re¬ 
cognized by Mahomedan Law and their right to have 
a voice in the management of the affairs of the 
mosque is superior even to that of such benefactors of 
the wakf as do not reside in the locality and are not 
among the regular worshippers at that mosque. 
(Zafar Ali and Jai Lai, JJ.) Muhammad Shafi v. 
Md. Abdur Rahim. 1211. C. 74= 

31 P.L.R. 220 = A.I.R. 1930 Lah. 476. 
Per Sen, J .—The mere fact that no member of the 
public is appointed a trustee will not invalidate a trust 
for charitable purposes. (Se« and Niamatullah, JJ.) 
Irfan Ali v. Bhagwant Kishore. 112 I.C. 623 = 

A. I. R. 1929 All. 180. 

—- Hereditary right of management does not 

exist with regard to trust Property unless provided 
for. 

There is no such thing as hereditary right of 
management with regard to trust property. No doubt 
it is quite open to the author of the trust who creates 
a wakf to provide for the devolution of the manage¬ 
ment in his line. But when he does not make such a 
provision. Court cannot apply the ordinary notion 
derived from the Hindu Law which favours hereditary 
rights even in the case of a wakf. 43 Cal. 467 and 13 
Bom. 555, Rel. on. ( Devadoss, J.) Md. S. Chamnad 
v. Jainabi. 96 I.C. 105 = 23 M.L.W. 740 = 

A.I.R. 1926 Mad. 861. 

•- Wakif can be trustee if so provided in trust 

deed. 

Where the trustee had reserved the trusteeship for 
himself in the deed of wakf. 

Held : that the wakif was entitled to manage the 
wakf property as its mutvvalli, (Broadway and Abdul 
Raoof'JJ.) Tafazzal Beg v. Majid Ullah. 

79 I.C. 120 = 5 Lah- 59 = A.I.R. 1924 Lah. 432. 

—Wakf—Mosque. 

- Suit against mosque represented by mutawalli 

—Decree in — Execution. 

Where in a suit against a mosque the mosque is 
represented by mutawallis and the litigation terminated 
by the decree, to enable the decree-holder to attach 
the mosque property it is not necessary that there 
should be direction in the decree that the mosque pro¬ 
perty would be liable. ( Jwala Prasad, J.) Bhade 
Mander v. Khodabax. A.I.R* 1929 Pat. 748. 

■-Every Muhammadan is entitled as such to attend 

any mosque for worship. (Odgers and Madhavati 
Natr,JJ.) Mahomed Khan v. Kadir Batcha Sahee. 
92 I.C. 950 = 23 M.L.W. 240 = AXR. 1926 Mad. 466. 

-- Private or public-~~Existcncc of Mihrab and 

Mimbar—If affords coticlusivc proof , 

The question whether a particular building is a 
public mosque or not is a question of fact, and white 
the existence of a mihrab and mimbar may be evi¬ 
dence to be considered along with the other facts in 
the case, in deciding that question of fact it is not 
possible to lay down that as a matter of law the judge 
is bound to accept the existence of such structures as 
practically conclusive proof of the fact that the build¬ 
ing in question was a public mosque. (Shah and 
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CIVIL, CRIMINAL AND REVENUE 


MAHOMEDAN LAW—Wakf—Mosque. 

Grump, JJ.) Sheikh IIasansab v, Mohidinsab. 

70 I. C. 850= A.I.R. 1923 Bom. 42* 

• 'Ahl Hadis—Right to worship. 

Ahl Hadis have a right to worship at the same 
mosque as other Muhammadans. 15 P. R. 1902 (Cr.)- 
13 All. 419 and 18 Cal. 448 {P. C.), Foil. (Daniels ', 
A.J.C.) Abdur Rahman v. Emperor. 

62 I.C. 830 = 8 O.L.J. 282 = 22 Cr. L.J. 590. 
—Wakf—Mutwali—Appointment. 

- Founder of trust can nominate successor by 

name or by class. 

Under the Maliomedan Law, mutawalli who is not 
the founder of the trust, has no power whilst in health 
to appoint a successor or to formulate any scheme for 
succession to the office of the mutawalli, but this 
restriction does not apply to the founder of the wakf, 
who in reason and equity ought to have a free hand in 
the matter of nominating and appointing a mutawalli 
foi the administration of the trust in prccsenti and in 
lav ng down a detailed scheme as regards the succes¬ 
sion to the office of the mutawalli, He is therefore 
competent to nominate the successors by name or to 
indicate the class together with their qualifications 
from whom the mutawalli may be appointed or to 
invest the mutawalli with power to nominate his or 
her successor after death or abandonment of office. 
And further the fact that the settlor appointed his 
wife as his successor to the tauliyat or invested her 
with power to appoint a successor from the male issue 
of her sister or from among any other proper person 
belonging to the founder's family who were particular 
about the roza and namaz and fulfilled the further 
condition of being najibultarfain is not a circumstance 
which in any way militates against the provision of the 
Mahomedan Law, (Sen and Niamatullah, JJ.) 
Ghazanfar Husain v. Mt. Ahmadi Bibi. 

123 I.C. 369 = 1930 A.L.J. 109 = 
J.I.R. 1930 All. 169. 

- Office hereditary—If next heir is a minor , 

deputy may be appointed. 

Where the office of a trustee is hereditary and the 
person to be appointed is always the next heir, 
although there is no such absolute right to be so 
appointed a trustee under the Mahomedan Law, the 
Court should not pass over the next heir unless there 
is some strong reason for doing so ; and if the next 
heir happens to be a minor, the minor may be recog¬ 
nized as trustee and a suitable deputy may be 
appointed. 19 Cal. 203 ; A.I.R* 1921 Mad. 248; A.I.R. 
1923 P.C. 11, Rel. on. (Ramesam and Jackson , JJ.) 
Kalandar Batcha Sahib v. Jailani Sahib. 

A.I.R. 1939 Mad. 554. 

-Under Mahomedan Law, Court has power of 

appointing a trustee directly without his having 
recourse to S. 92. A.I.R. 1924 Cal. -441 and A.I.R. 
1916 P. C. 132, Rel. on. (Wallace and Madhavan 
Flair, JJ.) Ambalavana Thambiran v. Vageesam 
Pillai. 122 I.C. 455 = 1929 M.W.N. 745 = 

A I.R. 1930 Mad. 22G. 
■ 1 Powers of the dedicator. 

It is usual for the dedicator of the wakf property to 
lay down rules of succession of the mutwalli. But if 
no such rules are laid down, the power of appointment 
is vested in the dedicator during his life. 8 M. H. C. 
R. 63, Foil. (Dawsofi Miller, C. J. and Mullick , J.) 
Ali Zamin v. Akbar Ali Khan. 110 I, C. 12 = 

7 Pat. 468 = A- L R. 1928 Pat. 532. 
- Rights of the mutaw ali for the time being. 

In the absence of rules laid down by the founder of 
the mosque, the mutawali for the time being may 
validly appoint a successor to himself. Odgers and 
Mftdhgvan Ndir,JJ.) Mahomed Khan v. Kadir 


; MAHOMEDAN LAW—'Wakf—Mutwali—Dismissal' 

Batcha Saheb. 92 I. C. 950=23 M. L. W. 240= 

A. I. R. 1926 Mad. 486. 

--De facto Mutwalli. 

When there was no proper nomination of a Mutwalli, 
a de facto mutwalli was allowed to take charge of the 
trust subject to any suit, by the person interested for 
his removal. (Walsh and Kanhaiya Lai, JJ,) 
Muiz*ud-din v. Mohammad Ikhlag. 74 I. C. 756 = 

21 A. L. J. 516 = 4 L. R. A. Civ. 503 = 

A. I. R. 1924 All. 59. 

-- —District Judge—Power to appoint Mutwalli. 

Where a deed provided that a vacancy occurring in 
the office of Mutwalli should be filled by a pious 
Muhammadan appointed by a competent Court, held 
that the District Judge has the powers of a Kazi 
under the 5 luhammadan Law in such matters and can 
make the appointment in accordance with the terms of 
the deed of endowment on application being made to 
him and that a suit framed under S. 92, C, P. Code, 
is not necessary, (23 C. W, N. 138, Dist.) 
(Sanderson, C. J . and Richardson, J . i Mohiuddin 
Choudhury v. Aminuddin Chowdhury. 

72 I. C. 930 = A. I. R. 1924 Cal. 441. 

- Persons entitled to. 

By the rules of Mahomedan Law if no rules of 
succession to the towliat are made by the creator of 
the endowment, the right of appointing a Mutwalli 
vests, first in the founder, after his death in the 
executor, and, in case of failure of the above two, in 
the Quazi or the officer of the Civil Court. 32 All. 503, 
Applied, (i Go/, ul Prasad, J.) Raza Aliv. Moazzam 
| Ali. 70 I.C. 836 = 

A I R. 1923 All. 12. 

- Uniformity of succession—Presumption of — 

Lawful origin. 

Quaere :—Whether the uniformity which charac¬ 
terises the successive appointments for nearly a 
century may not improbably indicate that the practice 
had a lawful origin in the direction given for appoint¬ 
ments of successor to the office of mutwali by the 
original founder, though they can no longer be traced 
with certainty owing to the lapse of time. (Mookerjee, 
A.C.J. and Fletcher, J.) Kasim Hussain v. Hazra 
Begam. 60 I.C. 165 = 32 C.L.J. 151. 

- Mutwalli in health—Power to nominate suc¬ 
cessor. 

Though a mutwalli not himself the founder of the 
wakf has power in his death illness to appoint a 
successor; he has no such power whilst in health and 
still less to draw up a scheme for succession to the 
office of mutwalli. (Adami and Bucknill, JJ.) Aziz- 
un-nissa v. Ghowsan Kasab. 63 I.C. 136 (Pat.). 

—Waqf—Mutwallis—-Decree against. 

- Suit and decree against one—Not binding on 

waqf or other mutwalli. 

A suit for rent and a decree therein against one of 
two mutwallis of a waqf is not binding on the other 
Mutwalli or on the waqf in the absence of proof that 
the person sued represented the other mutwalli or the 
waqf in the landlord’s sherista. ( Suhrawardy and 
Cuming , JJ.) Abdul Gani v. Nabendra Kishore 
Roy. 65 I.C. 592 (Cal). 

—Waqf—Mutwali—Dismissal. 

- Manager qf wakf property—Not a Mutwalli. 

Where the Managing Committee of a wakf appoints 
a person for the management of the property and 
reserves power of dismissal at its option, such a 
person is not really a mutwali under the provisions of 
Mahomedan aw and he is liable to be dismissed at 
any time at the option of the Committee. 41 Cal. 19, 
Ref. (B.B. Ghose and Bose,JJ.) Ajaz Hossain v. 
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MAH OWED AN LAW—Wakf—Mutwali—Dismissal- 

Altaf Hossain. 114 I.C. 413 = 

A I K* 1323 Cal. 651* 
Agreement to appoint Committee of muta¬ 
wallis with power to remove one among them by 
majority—Removed trustee cannot refuse to pro¬ 
duce previous accounts. 

Clause 14 of the agreement which dealt with the 
dismissal of a mutawalli was in the following 
terms :— 

“ Should a mutwalii in the opinion of six mutwallis 
at least be found dishonest or negligent or si iould the 
existence of a mutwalli be not useful for the manage¬ 
ment of the mosque or should he make unnecessary 
interference in the management of the mosque he 
shall lose his rights, and another man of his caste 
shall be appointed in his place in accordance with the 
above rules.” Two-thirds majority of the mutwallis 
passed a resolution removing the plaint ill who was 
one of the mutawallis from the committee ol the 
management of the institution. 

Held, that plaintiff was legally removed and that he 
was not justified in refusing to producing previous 
accounts of the institution as demanded by the new 
body of mutawallis. (Shadi Dal, C.J. and Fforde.J.) 
Khuda Baksh v. Nur Muhammad. 85 I-G- 807 = 

A I R. 1923 Lab. 379. 

—Wakf—Mutwali—Female- 

- Woman can become Mutwalli, 

There is no objection under Mahomedan Law to a 
woman doing the temporal duties of mutawalli of a 
mosque. (Devadoss and Wallace, Jj.) Mt. MoiDEEN 
Bibi Awmalv. Rathnavelu Mudali. 

93 I.C. 812 = 1926 M-W-N. 943 = 
A.I.R. 1927 Mad. 63 = 31 M L-J- 598. 

■- -*Competency of, 

A woman is not disqualified from holding the office 
of Mutwalli, provided she can perform religious duties 
attached to the office, either herself or by deputy. 
The burden of proving that she is incompetent lies on 
the person desiring to exclude her. (Mookerjee, C. J■ 
and Fletcher, J.) Kasim Hass An v. Hazra Begum. 

60 I-C. 163=32 C.L.J. 151. 
—Wakf—Mutwali—Jurisdiction of Court. 

•- Minor,Mutawallu—Deputy appointed by Court 

—Suit for accounts by minor on attaining age—Not 
maintainable. 

Although the technicalities of law and procedure 
under the English Law relating to trusts and trustees, 
cannot be said to apply in their entirety to this coun¬ 
try, there is a good deal in common between the ap¬ 
pointment of an acting mutwalli during the minority 
of one who is entitled to the towliat under the founda¬ 
tion deed but happens to be a minor at the time and 
the appointment under the English statute of a new 
trustee in the place of an infant trustee appointed by 
a will. The Court has general powers of supervision 
over a waqf. In the exercise of such general powers 
of supervision the Court fixes the remuneration of a 
mutwalli, removes an incompetent or dishonest mut¬ 
walli despite anything to the contrary laid down by 
the wakif, passes orders authorizing dealings with 
wakf property if beneficial for the wakf. 'n the exer¬ 
cise ot such general powers of superintendence and for 
the purpose of removing the mutwalli or taking action 
against him, the Court may on a proper case being 
made out call for his accounts, but there is no autho¬ 
rity under which the Court has the power to order a 
mutwalli to render accounts on the application of the 
minor on his attaining majority whereby he seeks to 
use the machinery of the Court for that end. The 
property in the case of a wakf does not vest in the 
mutwalli; the ownership is extinguished altogether or 


MAHOMEDAN LAW—Wakf—Mutwali—Power to 

alter. 

is vested in the Almighty and * the mutwalli is, as the 
name implies, a mere manager on His behalf. 
(Mukerji and Graham, JJ■) Sahebzada Foredun 
v. Jehanara Begam. 101 I.C. 104= 

31 C.W.N. 454 = A.I.R. 1927 Cal. 382. 
—Wakf—Mutwali—Limitation. 

- Mutwalliship not hereditary—Person holding 

office if not ousted within six years gets indefeasible 
title. 

The office of Mutwalliship not being a hereditary 
one, a suit to oust a person from his office as Mutwalli 
is regulated by Art. 120 of the Act, and if no suit has 
been brought to oust him by reason of his having 
held tlie office for over six years he would acquire an 
indefeasible right to hold the office of Mutwalli and 
would acquire a complete title for the purposes of 
litigation or-anything connected with the endowment. 
19 Cal. 776 ; 26 Mad. 113 and 37 Cal. 263, Rel. on. 
(Suhrawardy and M. N. Muker jt, JJ.) Debendra 
Nath v . Sheikh Sefatulla. 99 I-C. 205 = 

44 C.L.J. 339 = 31 C.W.N. 184= 

A-I.R. 1927 Cal. 130- 

—Wakf—Mutwali—Malfeasance. 

Malfeasance or misfeasance on the part of the 
mutwallis cannot invalidate a waqf which at its crea¬ 
tion was a valid one. (Walntsley and Muker ji, JJ.) 
Karimannesa Bibi v . Hamedulla. 90 I-C. 218 = 

30 C.W.N. 120 = A-I.R. 1926 Cal. 401. 
—Wakf—Mutwali—Minor. 

- Waqf cannot fail because the mutawatti is 

minor. 

A waqf will not fail because of the minority of the 
mutawalli. If the waqf appoints a minor as mutawalli 
and no adult is associated with him, the Qas?i shall 
appoint some person to do the work until the minor 
attains majority. If there is an adult associated with 
the minor the Qazi may appoint some person to re¬ 
present the minor and act jointly with the co-mut- 
walli, or may empower the adult mutwalli to act for 
the minor. 19 Cal. 203 ; 18 O. C. 726 ; 39 All. 288 and 
40 Mad. 941, Dist. (Mukerji and Weir, JJ.) Mt. 
Nabi-Un-Nissa v. Liagat Ali. 113 LC. 723= 

SO All. 830 = 26 A:L*J. 748 = A-I.R* 1628 All* 508. 

Where the succession is not by inheritance but by 
appointment or selection a minor cannot be appointed 
as routtawalli. (Dawson Miller, C.J. and huheant 
SahayJ.) Kaniz Zohra v.Syed Mustapha Hussain. 

77 LC. 103 = 2 Pat. 819 = 1923 P.H-C.C. 241 = 
4 P.L.T. 613 = A.I.R. 1923 Pat. 576, 
———Mutawalli need not be a major—Being 15 
years of age is enough. 

!t is not majority that is required in a mutawalli, 
but puberty and understanding, and a person may 
fairly be presumed to have attained both these on the 
completion of his fifteenth year, both under S. 114 ot 
the Evidence Act and also under the Muhammadan 
Law, 40 Mad, 941, Dist. ; 19 Cal. 203. Foil. (Hallifax, 
A.J.C.) Mt. Hanskuarbai v. Imam Au Shah, 
59 I.C. 717 = 17 N L.R- 126 = A.I.R. 1921 Nag* 53- 
—Wakf—Mutwali—Power to alter. 

On the creation of a valid Wakf all rights of toe 
Wakif in the endowment are divested except such o 
them as lie has expressly reserved to himself in con¬ 
formity with the law ; in the absence of an express 
power being reserved on that behalf at the time ol 
the creation of the Wakf, a Wakif has no power to 
alter the line of mutwalliship or to affect any Wakfs 
validly created by him, which are, therefore, irrevoc¬ 
able. (PercivalJ .C. and Rupchand Bilaram, A J £•<’ 
Abdul Nabi Karimdjno v. Mazharali Nur Maho¬ 
med. 125 I*C< 33. 
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MAHOMEDAN LAW—Wakf—Mutwali—Removal 
of. 

—Wakf—Mutwali—Removal of. 

- Mutwalli also beneficiary. 

The validity of a Wakf being dependent upon the 
ultimate benefit going to a public object, malversation 
of property resulting in prejudice to the ultimate 
public, Wakf by the intermediate beneficiary qua 
mutwalli may be prevented by their removal. His 
liability to removal is not affected by the fact of his 
being a beneficiary as well. (Per rival, J. C. and 
Rupchand Bit a ram, A.J. C.) Abdul Nabi Karim- 
dino v. Mazharali Nur Mahomed. 125 IC. 33. 
—Wakf—Mutwalli—Rights of. 

■- Poiver to grant Permanent lease, 

A mutwalli cannot grant a valid permanent lease, 
unless the lessee can show that the lease came within 
the scope and spirit of the endowment. Per Richard¬ 
son ,],—A permanent lease granted by a mutwalli 
apart from express authority is void. (Sanderson, C,J. 
and Richardson, J.) Akshoy Kumar Shah v. 
Brojendra Chandra Dutta. 62 I.C. 674 (Cal). 

—- Mutazvalli de facto has right to collect money 

of the trust (rent of shops). 

A de facto Mutawalli of a Mahomedan religious 
trust is entitled to act on behalf of the trust and sue 
for recovery of the rent of the shops belonging to the 
trust without being put to proof of his antecedents 
and the origin of his authority to manage the trust. 
When it is desired by the tenant to displace a de facto 
manager, his only remedy lies in taking action under ' 
S. 92, C. P. Code A.I.R. 924 All. 59; A.I.R. 1926 Mad. 
1066 : A.I.R. 1927 Mad. 69, Ref. (Dalai, J.) Abdul 
Rahim Khan v. Ramzan. 118 I.C. 382 = 

A.I.R. 1929 All. 518. 
The mutwalli has no legal estate in the property : 
A.I.R. 1922 P. C. 123 j A.I.R. 1923 P.C. 44. Foil. 
(B.B, Ghose and Roy.JJ.) Rukeya Banu v. Nazira 
Banu. 105 I.C. 647 = 55 Cal. 448 = 

32 C.W.N. 248 = A.I.R. 1928 Cal- 130. 

- — - - Person professing to act as mutwalli right to 
sue in respect of the wakf properties. 

The mere fact that a man professes to act as Mut- 
walli does not entitle him to institute a suit for re¬ 
covering possession of wakf properties from one who 
may have wrongfully acquired possession of it; 
19 Cal. 203 and 24 Bom. 170, Dist. (Suhrawardy and 
M.N. Mukerji, JJ.) Debendra Nath t>. Sheikh 
Sefatulla. 99 I.C. 205 = 44 CLJ- 339 = 

31 C.W.N. 184 = A.I.R. 1927 Cal. 130. 

- Right to hold wakf properties. 

To ‘hold the properties of the wakf is a right 
appurtenant to the office as Mutwalli ’ 27 I. A. 69 
Foil. (Suhrawardy and M. N. Mukerji, JJ-) 
Debendra Nath v . Sheikh Sefatullah. 

99 I.C. 205 = 44 C.L.J. 339 = 
31 C.W.N. 184 = A-I.R. 1927 Cal. 130. 

—-De facto trustee — rights of. 

A person not validly entitled to act as mutwalli may, 
by taking charge of it and purporting to manage the 
property, thereby become a trustee dc son tort and 
answerable as such. The concept of a de facto 
trustee or trustee dc son tort is not foreign to 
Mahomedan Law. 

The de facto trustee of a mosque can collect the 
rents and reimburse himself for the expenses of the 
collection out of rent collected i 37 AIL 86 ana 
38 Mad. 260, Rel. on. (Devadoss and Wallace, JJ. 
Mt. Moideen Bibi Ammah w.Rathnavelu Mud all 

98 I.C. 812 = 1926 M.W.N. 943 = 
A.I.R. 1927 Mad. 69 = 51 M.L.J. 598. 

-- -Right to appoint servants of the mosque. 

The mutwalli of the mosque, unless be is dis- 

D. D, Vol, IV—16 


MAHOMEDAN LAW—Wakf—Object of. 

placed from his position as such, has power to manage 
the trust property. As the mutwalli, he has the right 
to appoint a servant of the mosque and if the congre¬ 
gation is not satisfied with the appointment made by 
him the only course open to them would be to go to 
the proper Court to have the mutwalli removed or to 
make him adopt the proper and legal mode of 
managing the xvakf property. (Walmslcy and 
Suhrawardy, JJ.) Haji Md. Ismail v. Munshi 
Barkat All 71 1.0.506 = 26 C W.N. 904 = 

24 Cr. L.J. 154=A.I.R. 1922 Cal. 483. 
—Wakf—Mutwalli—Status of. 

The MutwalUs are more closely allied to Receivers 
and Managers appointed over property tiian to trus¬ 
tees in whom the property is absolutely vested. ( Lord 
Buckmaster.) Muhammad Rustan Ali Khan v. 
Mushtaq Hussain. 57 I.C, 329=42 All. 609 — 

47 I.A. 224=18 A.L.J. 1089 = 32 C.L.J. 471 = 
1 P.W.R. 1921=28 M.L.T. 220 = 12 M,L-W, 539 = 

1920 M.W.N. 565 = 25 C,W.N. 122 = 
A.I.R. 1921 P.C. 105 = 39 M.L.J* 263 (P-C.)- 
—Wakf—Mutwalli—Succession. 

The office of mutwalli is not hereditary and succes¬ 
sion thereto is governed by certain well, established 
rules and principles. (Broadway and Tapp, JJ.) 
Gahne Shah v. Moula Shah. 

A.I.R. 1930 Lah. 728. 

—Wakf—Object of. 

Wakf for celebration of ceremonies connected with 
the death of the settlor. 

A wakf for celebration of ceremonies in connexion 
with the death of the settlor is not void according to 
the Mahomedan Law. Nor can such a "wakf” be 
declared void on the ground of public policy as under 
the definition of "wakf M in Mussalman Wakf Valida¬ 
ting Act religious and pious objects are recognized as 
valid : 31 All. 136; A.I.R. 1921 Pat. 125; 33 All, 400; 
9 Cal. 176; 19 All. 211; A.I.R. 1916 P.C. 86; 36 Bom. 
Ill; and 5 Bom. L. R. 1010, Foil, and 18 Mad. 201 
Not applicable. (Mirza, J.) Abulsakur v. Abubak- 
kar, 32 Bom L.R. 215 = A I,R. 1930 Bom. 191. 

<- -Permanent dedication explained. 

PerS<?«, J, —The words "permanent dedication,” 
imply that the subject and the object should be un¬ 
failing. (Sen and Niamatullah, JJ.) Irfan Ali v. 
Bhagwant Kishore, 112 I.C. 623= 

A.I.R. 1929 All. 180. 

__ Dedication in favour of one's descendants. 

The mere use of the word "wakf” or the making of 
a wakf in favour of one’s descendants does not neces¬ 
sarily predicate an ultimate dedication in favour of 
the poor or some other meritorious object. (Case- 
law discussed.) (Sen and Niamatullah, JJ.) Irfan 
Ali v. Bhagwant Kishore. 112 I.C. 623= 

A.I.R. 1929 AIL 180. 

_- fper Sen, J.)—Intention to benefit exclusively 

the family—Public having no right to control — Ulti¬ 
mate benefit to poor cannot be implied (Niamatullah, 
J,, contra,) 

Where the wakf indicates the objects of the endow¬ 
ment and limits them to the members of his family 
and states in explicit language that the wakf is intend¬ 
ed exclusively for the benefit of his family and the 
members of the public have no right of administration 
or control, an ultimate benefit to the poor cannot be 
implied from such a transaction. (Case law discussed.) 
(Sen and Niamatullah, JJ.) Irfan Ali v. Bhag¬ 
want Kishore. 112 I.C. 623 = A.I.R. 1929 All. 180. 

_ -Bequest to charity—What are charitable 

objects depends on what people in practice deem to 
be charitable—Anniversary of Fateha and Urs are 
charitable purposes , 
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MAHOMEDAN LAW—Wakf—Object of. 

In order to determine whether certain objects are 
charitable, Courts of law are not primarily concerned 
with what rnay be the true tenets and practice of a 
religion as propounded by its founder, but they have 
to take into consideration the tenets and practice of 
the religion as understood and practised by the pe >ple 
professing such religion in the country, whet e the 
Courts are administering the law. The anniversary 
Fateh a or Urs ceremonies at the tombs of ordinary 
individuals and specially of saints form an integra 
part of the religious and charitable life of the general 
body of Mahomedans. ( Mirza, J.) azimunnissa 

Begum v. Sirdar Ali. 1 2 2 i ,C * 

29 Bom. L.R. 434 = AXR. 1927 Bom. 387. 

- Property given to Sajjadanashtn ora khan - 

a ah for its upkeep is wakf property. 

The property given to the Sajjadanashm of a 
khanqah for the upkeep of the buildings and t ie 
school connected therewith is the wakf property and 
cannot, therefore, be attached in execution of a decree 
against Sajjadanashin, nor can the rents and profits of 
the said property be held to be liable to attachment. 
A.I.R. 1921 P.C. 123 (P.C.), Rel. on. 

If the Sajjadanashin’s name is used in the endow¬ 
ment, it cannot by any means be said that the pro¬ 
perty was given to him and not to the institution. 
(Wazir Hasan and Gokaran Nath Misra , JJ•) Shah 
Mohd. Naim Ata v. Mohd. Shamshuddin, 
100 I.C. 241 = 2 Luck. 109-4 O-W.N. 116 = 

A.I R. 1927 Oudh. 113. 

- Wakf in favour of Takia is valid. 

The word 'fakir* does not mean ‘beggar’ but it 
means a'holy person who has relinquished the world 
and devotes his time to imparting religious instruc¬ 
tions to his disciples and others. The place of 
abode of a fakir is called a takia before he attains 
sufficient public importance, and when a fakir attains 
sufficient public importance and a large number of dis¬ 
ciples begin to get round him and lodgment is pro¬ 
vided for such disciples, then the place is called a 
khankah : and then if the fakir on his demise is 
buried in the khankah it becomes a dargah. 

The takia itself is an institution recognised by law 
and a grant of endowment to the same will be as valid 
a wakf as to a khankah, a dargah or a mosque. ( Ab¬ 
dul Raoof and Jai Lai, JJ.) Hussain Shah v. Gul 
Muhammad. 88 I.C. 816=6 Lah. 140= 

A.I.R. 1925 Lah. 420. 
- Gift by way of Sadakah , 

A gift by way of sadakah indicates that the special 
motive of the gift is to acquire religious merit or near¬ 
ness to God, but it does not necessarily follow that be¬ 
cause such a gift is made, it is a charity in the eye of 
the law. {Marten, J,) Advocate-General of Bom¬ 
bay v. Yusuf Ali Ebrahim. 84 I. C. 759 = 

24 Bom. L. R. 1060=A. I. R. 1921 Bom. 338. 
- — Gifts for the up keep of Tomb. 

Tomb of a saint itself may be a charitable object 
and gifts for its perpetual up-keep may be valid 
charitable gifts. ( Marten , J.) Advocate-General 
of Bombay v. Yusuf Ali Ebrahim. 84 I.C. 759 = 
24 Bom. L. R. 1060 = A. I. R. 1921 Bom. 338. 

Feasts and ceremonies by whole community in 
honour of a saint are charitable objects. (Marten, J.) 
Advocate General of Bombay v. Yusuf Ali 
Ebrahim. 84 I.C. 759=24 Bom.L. R. 1060= 

A.I.R. 1921 Bom. 338. 

-- Celebration of Moharratn and its connected 

ceremonies. 

Where the object of the endowment was to make a 
permanent provision for the celebration of the 
h oharram and the ceremonies in connection thereto, 


MAHOMEDAN LAW—Wakf—Proof of. 

Held, that the object of the Wakf was not-too vague 
to be carried into effect. (Das and Ross, JJ.) 
Ismail Ali Khan v. Hamidi Begum. 62 I.C. 455 = 

6 P. L. J. 218 — 2 P. L. T. 658- 
A. I. R-1921 Pat. 125. 

—Wakf—Private. 

Mahomedan law recognises private wakf: 
A. I. R. 1916 P.C. 132, Foil. (Banerji and Weir, JJ.) 
Muhammad Shafiq Ahmad ■ v . Muhammad Muj- 
taba. Ill I.C- 93 = 51 All- 30 = 26 A. L. J. 1016 = 

A. I. R. 1928 All. 660. 

- -Wakf deed—Vague provision for charity — 

Wakf is a private trust. 

A wakf deed provided that the office of Mutwalh 
should be hereditary in wakf’s family, that the mut- 
walli should spend at least 1/32 part of the income 
of the wakf property at his discretion on 
good deeds and charity. It was also provided that no 
outsider was to benefit himself in the lifetime of the 

wakf or his son or son’s sons. 

Held : that the wakf was a private trust even 
though the ultimate trust was for charitable purpose, 
and that since there was no dedication of any defined 
portion of the property to charity and the objects on 
which the small sum was to be spent were stated 
vaguely and discretion to mutwalli consequently was 
wide, there was no effectual dedication to charity so 
as to be a public trust under S. 92; C. P. Code; 
Williams v. Kershaw, 4 Cl. & F. Ill; A. I. R. 1917 
P. C. 133; 17 Cal. 498; 23 All. 233 (P. C.); and 27 All, 
320 (P.C.); Foil. (Banerji and Weir, JJ .) MUHAMMAD 
Shafip Ahmad v, Muhammad Mujtaba. 

Ill I. C. 93 = 51 All. 30=26 A. L. J. 1016 = 

A. I. R. 1928 All. 660. 

- Private and public mosque. 

The argument that a dedication in favour of a 
mosque is a private wakf and not public, cannot stand 
where it is not alleged that the mosque was a private 
mosque and that the public had no right to con SJ"?' 
gate therein without special permission. 43 C. 108o 
(P. C.) Ref. (Broadway and Abdul Raoof. JJ-) 
Tafazzal Beg v. Majid Ullah. 79 I.C. 120= 

5 Lah. 59 = A.I.R. 1924i Lah. 432. 

—Wakf—Proof of. 

■Unequivocal declaration of intention to dedicate 


is enough to constitute wakf according to Abu Yusu 
whose tenets hold the field in Bengal.— Attendant 
circumstances may be examined to find out the donor s 
intention of his declaration is ambiguous. 
subsequent conduct of Mutwallis is not relevent. (J»m* 
kerjee and Guha JJ.) Debendranath SadhU 
Khan v. Naharmal JalaNj A. I. R. 1930 Cal. 67 3 * 

-The mere juxtaposition of a Takiya to the lan 

sold to the defendants does not prove it to be wab • 
8 hadi Lai, C. J., and Abdul Qadir, J.) SHAFI^D- 
din v. Mahbub Elahi. 31 P.L.R- 47*- 

12 L.L.J. 149 = A.I.R. 1930 Lah- 
A takia is a sort of religious institution but every 
such institution cannot be said to be a wakf. Nor 
it be said from the fact that the tomb of a sain - r 
situate therein and people congregate in the snri_ 
during the yearly tncla that the takia is a wakf. 
determining the question whether the takia is a uw / 
the admissions of the persons in management 
immaterial. They cannot make the property if “ v 
not really dedicated.(46J«f Raoof and Moti Sagar.JJ' 
Taffazzul Hussain v. Ghulam Ali. . 

31 Punj. L.R- 250- 

-Wakf property—Evidence of facts and circunj; 

stances leading to an inference '' user and reputation 
i3 more important. { Rankin , C.J. and Makerjt, 
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MAHOMEDAN LAW—Wakf—Proof of. « 

Busoid v. Nevvaj Ahmed Kham. 119 LC- 116 = 

33 G.W.N. 439 = A. I.R. 1929 Cal. 533. 

Wakf property—To decide title by user, physi¬ 


cal features of the property ought to be considered. 

In cases of user of wakf property physical features 
may be taken into consideration in order to determine 
whether different parcels may be deemed parts of one 
waste or common, so as to make evidence o) user of 
one part, evidence of title to the whole : Deo v. Kemp 
2 Bing. (N.C.) 102 J 9 Mad. 285 ; 15 Mad, 101 (P.C.), 
Foil. (Rankin, CJ. and Makerji, J.) Busoid v. 
Newaj Ahmed Khan. 119 I.C. 116=33 C.W.N. 439 = 

A-l.R. 1929 Cal. 533. 

■Whole place dotted with graves—Celebration 

■1 *_ ' J tfT 


MAHOMEDAN LAW—Wakf—Saj jadanashin. 

-- Religious office of Kazi is not hereditary. 

The Muhammadan Law does not recognize the right 
oi any person to be appointed as Kazi merely because 
of heredity; i.e., his being the son or other descendant 
of a previous Kazi: (Case-law considered). (Fawcett 
and Madgavkar, JJ .) Rasamkhan v. Kaji Abdulla. 
93 LC. 135=50 Bom. 133=28 Bom. L.R. 49" 

A.I.R. 1926 Bom. 153. 

" Kazi”—Meaning of. 


of tnajlises in intatnbara'—Quran Khttwan living 
tiieremplace never used as residential house — Pro¬ 
perty is wakf. 

Where the whole place, in so far as its physical 
appearance was concerned was dotted with graves and 
the inscriptions on some of the graves si i 

they were more than 80 years old and the graves were 
not only of the relations of the original owner of the 
house but also of friends, and further the building was 
not only an imambara in name, but that it had all 
along been used as such by the celebration of Maj¬ 
lises, and a Quran Khuwan had generally lived there 
and had occasionally been reciting the holy book and 
it had never been usei as a residential 1 louse . 

Held : that the house was wakf property. (Stuart, 
C. 1. and Wazir Hasan, J.) Sajjad Ali Khan v. 

Jagmohan Das. 101 I.C. 563=4 O.W.N. 320 — 

J A.I.R. 1927 Oudh 534, 

The mere fact that land is attached to a shrine is no 
proof of wakf. There must be evidence of dedication. 
33 P R 1917 Ref. (Broadway and Martineau, JJ.) 

KaHIM BAKHSH CHANNAN 

" An oSraedfcatior'may be inferred from repute. 

7 A L T 1095 Ref. ( Broadway and Martineau JJJ 
Eaium Bakhsh v. Chan nan Du^ 

—Wakf—Religious office- 

.- —Duty of kazi in respect of. # , 

Under the Mahomedan law the administration of a 
relipious and public trust is vested in the: kazi and it is 
the duty of the kazi. when he finds that there is no one 
to administer the trust to see that it is properly 
administered and for that purpose it is witlun hi 
romnetenev and it is proper, that he should appoint a 
“St the* trust property. M 
and Graham, JJ.) Abdul Alim v. i lx. li J 
Btst. 110 1.0. *16=55 Cal. 

a well-recognized office and 
when there is a dispute about it, it is open to the Court 
m issue a temporary injunction in the interests of the 
Koole as well as of the disputants and in order to 
avoidbreach of the peace, but a Court cannot compel 
by such injunction the Mabomedans of the locality to 
engage a particular person to officiate a 
because the presence of the kazi is no o . 
necessity for the validity of a Mahomedan _ *», 

and therefore the people of the locality are o _ 

to call in any man obnoxious to them: 37 Mad. 228, 
Rel. on (Devadoss.J.) J*xa Md. SULEMAN v. 

Kadersa Levvai. a .i. r . 1927 Jforf. 1070. 


(Per Madgavkar, J.) A Kazi is, in Muhammadan Law, 
an officer of the State invested with duties partly 
judicial and partly administrative. (Fawcett and 
Madgavkar ,,/,/»)' Rasamkhan v, Kaji Abdulla. 

93 I.C. 135= 50 Bom. 133=28 Bom. L.R, 49 = 

A.I.R. 1926 Bom. 153* 

Mullaji of Dawoodi Borah community . 


The Mullaji of the Dawoodi Borah community is not 
the owner of the bodies, minds, souls and properties 
of the members of the community either in act or in 
law. (Marten, J.) Advocate-General of Bombay 
v. Yusuf Ali Ebrahim. 84 LC. 759= 

24 Bom. L.R. 1060 = A.I.R. 1921 Bom. 338. 

—W akf—Saj jadanashin. 

-- Sajjada and Mutwalli—Distinction. 

The sajjada is the head of the institution, the 
superior of the endowment, the teacher of religious 
doctrines and rules of life and the manager of the 
institution and the administrator of its charities. He 
is not only a mutwalli but also a spiritual preceptor 
and curator of the shrine where his ancestor is buried. 
The mutwalli has charge of the secular affairs of the 
endowment, a mere manager or superintendent ap¬ 
pointed to administer the affairs of the endowment 
and only a procurator having no beneficial interest : 
19 Cal. 203; A.I.R. 1922 P. C. 123 and A.I.R. 1922 
P. C. 384, Rel* on. (Broadway and Tapp, JJ.) 
Gahne Shah v. Moula Shah. 

A.I.R. 1930 Lah. 728. 

Succession . 


Succession to the office of sajjada does not depend 
on the ordinary law of property and no right of in¬ 
heritance can attach to bis office. Succession depends 
on the rules if any made by the founder. Where the 
rules are not expressed in the deed of endowment, 
they may be deduced from usage. The usage that 
must be looked to is the usage that governs the parti¬ 
cular institution. The office involving personal 
qualifications, hereditary succession or succession by 
primogeniture is out of place. The succession there¬ 
fore generally goes by appointment. The custom 
generally in the case of dargas is for the fakirs and 
murids of the deceased man assembled on the third 
day of death and assisted by the sajjadas of neigh¬ 
bouring dargas to elect a person and instal 'him as the 
successor of the deceased. Where the succession is 
by appointment it has still to be proved who is entitled 
to appoint. The appointment may be either by the 
appropriator or bis successor, or executor, or any 
person pointed out by the founder, or the ruling 
power. But ordinarily the general usage is for the 
last incumbent to nominate. ( Broadway and Tapp, 
1] ) Gahne Shah v. Moula Shah, 

A.I.R. 1930 Lah. 728. 

Saj jadanashin must allow a devotee entrance 


to the shrine at reasonable hours. 

A saj jadanashin is fully entitled to exercise his right 
and to perform his duties as such sajjadanasbin with¬ 
out any let or hindrance. At the same time one of 
his duties is to give facilities to the devotees of the 
shrine to enter its precin^f p? well as the holy of 
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holies at all reasonable hours, so that they may be 
able to perform their spiritual rites and other devo¬ 
tions in the customary manner : A.I.R. 1922 P.C., 123 
(P. C.), Rel. on. {Broadway and Agha Haidar, JJ .) 
Khawaja Mahmud v. Khawaji Hamid. 

115 I.C. 760 = A.I.R- 1928 Lah- 778. 

- Officer without office holds courtesy title. 

Where there was no wakf existing, and plaintifi was 
appointed Sajjadanashin, 

Held that the appellation of Sajjadanashin was 
nothing but a courtesy title. {Martineau, J .) Ali 
Muhammad Khan v. Ali Akbar Khan. 

69 I.C. 415 = AJ.R. 1924 Lah. 382. 


• Sajjadanashin without waqf holds only a courtesy 
title. (Shadi Lai, C. J. and Fforde, J.) Ali Muham¬ 
mad Khan v. Ali Akbar Khan. 73 I.C. 613 — 

4 Lah. 133=80 I.C. 765 = A.I.R. 1924 Lah. 58. 

r ■ Females cannot be sajjadanashins. 

No woman is qualified to become a sajjadanashin 
whose office involves the performance of religious and 
spiritual duties, not only those of pmmurtdi but those 
of reading the fateha and offering prayers and incense 
in a place of public worship 1919) M.W.N. 662 Dist.; 

3 Mad. 95 and 4 M.H.C.R. 23 Foil. 

Where the succession is not by inheritance but by 
appointment or selection a minor cannot be appointed 
as muttawalli. {Dawson Miller, C.J. and Kulwant 
Sahav I ) KANIZ ZOHRA V- SYED MURTAZ A HLSSA1N. 

Sahay.J.) ^ ^ 819 = 1923 P-H C-C. 241 = 

4 P.LT. 613=A I R. 1923 Pat. 576. 


■j_Khankah, meaning o/—Sajjadanashin, rights of. 

A khankah is a monastery or religious institution 
where dervishes and other seekers after truth congre¬ 
gate for religious instruction and devotional exercises. 
It is generally founded by a dervish ora sufi pro¬ 
fessing esoteric beliefs, whose teachings and personal 
sanctity have attracted disciples whom he initiates into 
his doctrines. After his death he is often revered as a 
saint and his bumble takia (or abode) grows into a 
khankah and his durgah (or tomb) into a rauzah (or 
shrine). The khankah is usually under the govern¬ 
ance of a sajjadanashin (the one seated ou the 
prayer mat) who not only acts as mutwali (or manager) 
of the institution, and of the adjoining mosque, but 
also is the spiritual preceptor of the adherents. The 
founder is generally the first sajjadanashin, and 
after his death the spiritual line {silsilla) is extended 
by a succession of sajjadanashins, generally members 
of his family chosen by him or according to directions 
given by him in his lifetime, or selected by the fakirs 
and murids, and formally installed ; and the income 
of the institution is usually received and expended by 
them. On the death of a sa jjadanashin, his eldest son 
is not entitled as of right to succeed him; but the 
eldest son, if qualified, is the natural successor of his 
father. And, where, the evidence is clear that he was 
formally recognised and installed by the pirs with the 
express consent and assistance of the opponent , it is 
not open to the opponent to question his position as 
sajjadanashin or his right to manage the mosque 
and the property attached to the khankah . Dedica¬ 
tion may be inferred although the word wakf is not 
shown to have been used. 

Ordinarily speaking, the sajjadanashin has a 
larger right in the surplus income than a mutwalli, 
for so long as he does not spend it in wicked living or in 
objects wholly alien to his office, he, like the mahant 
of a Hindu math, has full power of disposition over it. 
But this does not mean that in every case the whole 
income from g khankah is at the disposal of the 


MAHOMED AN LAW—Wakf—Subject of. 

sajjadanashin', and it is plain from the authorities 
that at certain shrines the members of the founder’s 
family other than the sajjadanashin are treated as 
entitled to share in the surplus offerings which remain 
after payment of expenses. 

Where the serais and langars were used for the 
accommodation of the pilgrims, but were never ap¬ 
propriated to the religious purposes of the khankah 
and were not erected out of the offerings at the shrine 
and where the Tumandars and the arbitrators, all of 
them skilled in Mobammadan Law, treated these 
houses as private property and partible, and the 
parties to the dispute accepted this view and agreed 
to a partition. Held, they must not be treated as 
wakf. {Viscount Cave.) Khwaja Mahummad Hamid 
v. Mian Mahmud. 77 I.C. 1009 = 4 Lah. 15 = 

50 I.A. 92 = 27 C.W.N. 701=25 Bom. L.R. 660= 
1 P.W.R. 1923 = 38 C.L.J. 231=4 L.R.P.C. 24 = 
32 M.L.T. 52 = A.I.R. 1922 P-C. 384 = 

44 M.L.J. 149 (P.C.). 

-- Office exists by direction of spiritual founder 

or custom, 

A Sajjadanashin maintains the unbroken spiritual 
line from the original preceptor. The office of Sajja¬ 
danashin can exist only f by virtue of the direction of 
the spiritual founder or by a valid custom. {Mooker jee, 
A.C.J. and Fletcher, J.) Kasim Hassain v. HaZRA 
Begam. 60 I. C. 165 = 32 C. L. J. 151. 

—Wakf—Subject of. 

-- 'Money' or immovable property. 

Under the Wakf Validating Act a “wakf” can be 
constituted by permanent dedication of “any property” 
which expression would include money and other im¬ 
movable property: 24 All. 190. Appr: 9 Bom. L.R, 1337; 
10 C. W. N. 449 and 33 Mad. 118, Dist. {Mirza, J.) 
Abdulsakur v. Abubakkar. 

32 Bom. L. R. 215 = A. I. R. 1930 Bom. 191. 

— ■ — Wakf of Government Promissory notes is 
valid. 

Government promissory notes can be validly dedicat¬ 
ed by way of wakf under the Imamia Law, 
{Stuart, C. J. and Raza, J.) Mizra Mahomed 
Sadiq v. Fakhre Jaiian Begam. 117 I. C. 385 = 
3 Luck 521=6 O.W.N. 1251=A. I. R. 1929 Oudh 97. 

Shafi Law—Property subject to mortgage—Wakf is 
valid. (Dcvadoss, J.) Muhammad Aydross Chehia 
Koya Thangal v. Abdul Kadir. 99 I. C. 367= 

38 M. L. T. 102=A. I. R. 1927 Mad. 411. 

- Hanaji Law- Lawful property', meaning of 

—Property acquired under a valid contract of sale 
can be dedicated before actual sale. 

Under the Hanafi law the subject-matter of the 
dedication must be the lawful property of the wakf at 
the time that the wakf is made. But the words “law ful 
property” mean “property of which the person purpor¬ 
ting to dedicate it is in lawful possession,” and posses¬ 
sion under a valid contract of sale is sufficient although 
actual sale has not been effected. 

Further, it is not necessary that the entire subject- 
matter of the wakf should be actually in the posses¬ 
sion of the wakif at the time of the wakf, for the conse* 
crator may validly include in the wakf any property 
which he may subsequently acquire. 

There is a provision of the Muhammadan law to the 
effect that when a man has made a contract for sate 
the matter remains in suspense until the sale is effected 
and, if the sale is subsequently effected the wakfi 3 
lawful, even though it is made after a contract of satei 
and before the sale has been effected. “A valid sale 
made before taking possession and paying the price £ 
clearly nothing more than a contract of sale. 
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MAHOMEDAN LAW—Wakf—Subject of. 

C. J. and Rasta, J .) Mt, Bismilla Begam v. 
Mohammadali Mohammad Khan. 102 1. C. 77 = 

4 0. W. N. 360*= A. I. R. 1927 Oudh. 162. 
A cemetery cannot be the subject of private owner 
ship. (Find lay, O. J. C.) Mir Mardan Ali v. 
Zarim Khan. 93 I.C. 382 = A.I.R. 1926 Nag. 337. 

A tomb would not of itself be wakf without an act 
of dedication. ( Marttneau, J.) Ali Muhammad 
Khan v, Ali Akbar Khan. 69 I.c. 415 = 

A.I.R. 1924 Lah. 382. 
The waqf of cash is valid. 24 All. 190 Foil. 
(Daniels and Dalai, A . J . Cs.) Yaqub Beg v. Rasul 
Beg. 74 LC. 517 = 10 O.L.J. 86= 

A-I.R. 1923 Oudh. 254. 
—Wakf—Validity—Absolute Control. 

*- Dedicator retaining absolute control over 

dedicated property—Waqf is not valid. 

The deed of waqf provided that the executant shall 
be the first mutawalli of the property dedicated and 
that he shall have power to apply the income of the 
propert} 1 ' dedicated to his own use as long he was 
alive, and if there was a surplus to apply the same to 
the purposes specified in any manner he liked. It 
further stated that he shall also have the power to 
sell or mortgage the property during his lifetime. 

Held , the plain intention of the executant was to 
retain an absolute power over the property said to 
have been dedicated and consequently there was no 
valid waqf. 6 Bom. 42 and 41 All. 1, Foil, (i Gokul 
Prasad and Kanhaiyalal, JJ.) Amiruddin v. 
Muzaffarul Hassan. 69 I.C. 641 = 

20 A-L.J. 897=45 All. 107 = A.I.R. 1923 All. 65. 

“Wakf—Validity—Allowance to Mutwalli. 

-- Fixing of definite sum as remuneration of 

Mutwalli is not essential. 

Though it is essential to the validity of the wakf 
that the settlor ‘should completely divest himself of 
his proprietary interest in the properties endowed, 
yet it cannot be suggested that because he provides 
for the residue to come to him after every expense 
necessary for the maintenance of he trust has been 
incurred, that he retains a proprietary interest in the 
properties dedicated. Failure to fix a definite sum as 
the remuneration of the Mutwalli is immaterial. 
But in such a case the Court must see whether the 
provisions of the Wakfnama enable the Mutwalli, 
without committing breach of trust, to take anything 
he likes out of the Wakf properties. If they do—as 
for instance where the Wakfnamah allows the Mut¬ 
walli to appropriate in the first instance whatever he 
likes for his remuneration and directs the trust to be 
carried into execution with the residue of the income, 

•—the transaction cannot stand and must be set aside. 
(Das and Ross, JJ.) Ismail Ali Khan v. Hamidi 
Begum. 62 I.C. 455 = 6 P.L.J. 218 = 

2 P.L.T. 658 = A I R. 1921 Pat. 125. 

“Wakf—Yalidity“AIlowance to Strangers. 

•-— Allowance out of profits to particular person 

and his descendants—No .ultimate charitable object 
•—'Wakf fails regarding the allowance. 

Where the language of deed of wakf is unequivocal 
and the entire property is dedicated to God and an 
allowance in favour of the plainti i and his descen¬ 
dants is made payable out of the profits of that pro¬ 
perty, the wakf to that extent must fail where no 
charitable or religious object is pointed out in the 
document at the end to take effect when the descen¬ 
dants fail to exist at any future period of time. 
(Wazir Hasan, A. J. C.) Iqbaluk Rahman v. Alta- 
fur Rahman. 86 I*C. 703=12 O.L.J. 103= 

A.I.R. 1925 Oudh 409. 
*—'-Allowance payable to certam persons out of 


MAHOMEDAN LAW—Wakf—Validity-Life inte¬ 
rest. 

profits— Allowance charged on property—Wakf fails 
regarding allowance. 

As soon as a wakf is made the property comes to be 
vested in the Almighty and it cannot be burdened with 
any charge which may eventually end in the sale of 
the property. bus where the entire property is 
dedicated to God but it is burdened with a charge for 
the payment of an allowance of a certain amo unt 
from the profits of the property to a certain person 
and his descendants, the wakf fails to the extent of 
the provision for the allowance. (Wazir Hasan, A. 
J. C.) Iobalur Rahman v. Altafue Rahman. 

86 I.C, 703 = 12 O.L.J. 103*= 
A.I.R. 1925 Oudh 409. 

- Implied Reversion. 

When the appropriations in a wakf in favour of the 
author and certain others and the latter’s heirs finally 
fail, there is not an implied reversion to the poor but 
the appropriations completely fail. ( Dalai and Cum¬ 
ing, A. J. Cs ) Abdul Mabud Khan v. Nawazish 
ali Khan. 84 I.C. 152 = A.I.R. 1925 Oudh 301. 

— Wakf—Validity of— Defrauding creditors. 

There is no rule of Mahomedan Law which allows 

an indebted person to make a wakf of his property 
with intent to defraud his creditors. Further under 
the Mahomedan Law the Qazi has the power to make 
the debtor pay all his debts before he maintains the 
wakf and the rule under which a manager can be 
appointed by the Judge to realize the rents and profits 
and to pay the debts is a mere rule of procedure and 
not of substantive lavy and therefore is not as such 
enforceable. (Sulaiman and Sen, JJ.) Bismillah 
Begam v. Tahsin Ali Khan. 124 I.C. 722 = 

1930 A-L.J. 616 = A I.R. 1930 All. 462. 

Although a waqf may be dedication in favour of God 
it is still a transfer governed by the Transfer of Pro¬ 
perty Act as God is a juristic person, and as under the 
Mahomedan law itsell no person can make a waqf of 
his entire property without making arrangement: for 
the payment of his debts a waqf executed as a device 
for defeating creditors is governed by S. 53. The 
provisions of S. 53, do not in any way infringe any rule 
of the substantive Mahomedan law. (Sulaiman anfi 
Kendall , JJ,). Ahmad Husain v. Kallu Mian 
Sajhi Firm. 117 I.C. 97 = 1929 A-L.J. 460= 

A.I.R. 1929 All. 27?. 

Per Niamatulla, J.—If the deed of wakf is other¬ 
wise valid, the intention to defeat the creditors of his 
heirs cannot affect the validity. (Sc« and Nuztnat 
Ullah, JJ.) Irfan Ali v. Bhagwant Kishore. 

112 I-C. 623 = A I R. 1929 All. 180. 
Wakf—Validity—Extent of. 

A bequest ot more than a third of the testator’o 
estate is valid if there are no heirs. {, Bhide t J.) Allah 
Baksh v. Muhammad Umar, lib I.C* 479= 

A.I.R. 1929 Lah- 444. 

A wakf made in death-illness without the heir’s 
consent is valid only to the extent of a third of the 
net estate left by the deceased. 35 Cal. 1 (P.C.J foil. 
(Mookerjee and Buckla4id,JJ.) Bibi Jinjira Khatun 
v. Mohammad Fakir Ullah Mia. 67 LC. 77 = 

49 Cal. 477 = 26 C-W-N- 749=34 C-L.J. 444- 

A I R, 1922 Cal. 429. 

— Wakf —Validity—Life Interest. 

—- Shiah and Sunni Law. 

Mahomedan law applicable to Sunnis clearly allows 
provisions similar to life interests or other limited inter¬ 
est to be made in a wakf. The Shia Law is the same, 
with this difference only : that where a series of life 
interests are created the person taking in the first 
instance should be one in being and competent to lata 
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MAHOMEDAN LAW—Wakf—Validity — Non- 

Mahomedan. 

beneficially at the £time when the wakf is made. 
{Kendall and Niamat Vllah, JJ.) Mt. Musharraf 
BEGAM V. Ml'. SlKANDAR JAHAN BEGAM. 

Ill I.C. 583=26 A-L.J. 1180 = 51 All. 40 = 

A-I.R. 1928 All. 516. 

—Wakf—Yalidity—Non-Mahomedan. 

Where endowment is publicly made and recognised 
by Government, a wakf is not to be declared invalid 
merely on a presumption that there could be no excep¬ 
tion to the rule of Mahomedan Law that no wakf can 
be endowed by a non*-Mahomedan ; A. I. R. 1924 
P.C 109, Ref. (Wallace and Ananthakrishna Ayyar, 

IT). VENKATASUBBARAYUDU V. SlLAR SAHIB. 

JJ1 31M.L.W. 396 = 

A.I.R. 1930 Mad. 582 = 
58 M.L.J. 524, 


0wacre _-\Vhether a grant by a Hindu to a Mohame- 
dan community is incompetent to the foundation of a 
wakf. (Lord Shaw.) Mahomed Ra2a v. Syed yad- 
oar Husain, 90 1,C* 645 = 21 *N.L.R. 1 — 

1924. M.W.N. 447 = 28 C.W.N. 931 = 51 I.A. 192= 
20 B.L.W. 3=1 N.L.J. 116 = 51 Cal. 446 = 

34 M.L.T. 83 = 5 L.R P.C. 76 = 
A.I.R, 1924 P.C. 109 (P.C.). 


—Wakf_Yalidity —Non-specification of amounts. 

There is nothing in the Mahomedan Law to invali¬ 
date a wakf where the objects of the endowment are 
dear aTd certain, simply for the reason that no defin¬ 
ed portion of the property or specified amounts of the 
usufruct have been dedicated to charity or other 
rfilieious pious or charitable purposes of a permanent 
character recognized by the Mahomedan Law: 
23 All 233 (P.C.) and A.I.R. 1928 All. 660, List. 
and Niamatullah, JJ,) Gha^anfar Hasani v. Mt. 

Ahmadi Bibi. 123 I.c. 369 —1930 A.L.J. 109 — 

A.I.R. 4930 All 
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_Wakf— Yalidity— Reservation of benefit- 

— _ Reservation of benefit to grantor's family or 

mutwali is not contradictory to Mahomedan Law , 

A quasi public wakf which provides for the benefit 
of the mutwali or of the family of the grantor as well 
as for the public benefit of the mosque is not contra¬ 
dictory to Mahomedan Law and the question whether 
any beneficial interest is retained for the mutwali is 
one of fact : A. I. R. 1923 P. C. 44; A. I. R. 1916. 
P.C. 86; A.I.R. 1919 P.C. 62, Foil.; 23 All. 233, Ref. 
{Wallace and Anantakrishna Ayyar , JJ.) Venkata- 
SUBBARAYUDU V . SlLAR SaHIB. 31 M.L.W. 396 = 

A.I.R. 1930 Mad. 582 = 58 M.L.J. 524 

- Direction to pay debts charged on wakf 

property is not a direction to pay settlor's debts— 

Such wakf is not invalid. 

It cannot be reasonably contended that direction in 
a deed of wakf, for payment of Government revenue 
as it falls due, is a direction to pay the settlor’s debt, 
making the wakf invalid. Nor is a direction to dis¬ 
charge certain incumbrances, subject to which the 
property has been made wakf, adiiection to paj the 
settlor’s debt. It is in the nature of a direction for 
'due administration of wakf properties. Where debts 
are charged on the property made wakf and must 
therefore be paid out of it, there is no benefit icsciv- 
•ed for the settlor in the direction to pay such debts. 
Payment of such debts by the wakf is a discharge of 
its own obligation. The case will be otherwise if the 
settlor makes it a condition that his personal debts for 
which the wakf property cannot be made liable should 
be paid, for, in such a case the wakf funds are to be 
spent on him and would not be so spent but for the 
condition : 24 All. 257, Ref. (Kendall and Niama- 
iullah, JJ .) Mx. Musharraf Blgam v. Mt. Sikan- 


MAHOMEDAN LAW—Wakf—Yalidity—Reserva¬ 
tion of benefit- ’> 

dar Iehan BkgAM. HI I*C* 583 — 51 All. 40— 

26 A.L.J. 1180 = A.I.R- 1928 All. 516. 

-- Shiah Law—Gift must be perpetual and 

Unconditional-Settlor must give up possession and 

must not eat out of waqf. 

The Mahomedan law, which only allows a testator 

restricted powers of disposition over his property, 
contains no such restriction as regards gifts inter 
vivos, but does not recognize such gifts as valid unless 
possession is given to the donee. *1 his also applies to 
waqfs or gifts for religious or charitable purposes, at 
any rate among Shialis. Further, in the case of 
waqfs or gifts for charitable purposes, the Shiah Law 
imposes a further restriction that tlie wafik or settlor 
shall not retain for himself any interest in the subject 
of the gift. This restriction, for which reasons of a 
religious character are assigned, undoubtedly operates 
as a check on the creation of wakfs not f >m \ uiely 
religious motives, but with a view of defeating the 
rights of heirs and transmitting the possession and 
control of the settlor’s property after his death to 
other persons in the character of mutwallis. This 
restriction is the last of the four conditions as to the 
validity of wakfs laid down in the Suraya, the leading 
Shiah authority, as follows: “(1) It must be perpetual; 
(2) absolute and unconditional; (3) possession must be 
given of the mowkoof of the thing appropriated ; (4) it 
must be entirely taken out of the wafik or appropri-ator 
himself. The wafik must not eat out of the wakf.” 

Where the settlor, under colour of fixing her salary 
as mutwalli, was really reserving for her lifetime a 
portion of the income or usufruct of the property far 
in excess of what was assigned in the deeds to future 
mutwallis or could reasonably have been assigned to 

Held : that it was a clear violation of the condition: 
4 N.W.P, 155 held as not good law. , 

It is an entire departure from the principle that it is 
a condition of the validity of the wakf that the wafik 
should not reserve any interest in the endowed 
property for himself ; to hold that where the wafik 
reserves a portion of the income for himself the wak 
only fails as to property sufficient to produce the 
reserved income and is good as to the rest. 

The rule that the settlor when mutwalli can take 
the salary fixed for mutwallis generally is really no 
xception ; for in that case he takes in his capacity as 
autwalli and not in his capacity as settlor. (8^ 
ohn Wallis.) Mt. Abadi Begum v. Mt. Bibi Kani2 


'ianab. 


99 I. C. 669 = 6 Pat. 259 
54 I.A. 33 = 25 A.L.J- 51 = 
1927 M.W.N. 12 = 4 O.W.N- 153= 
8 P.L.T. 107 = 38 M.L.T- (P-C-) 33= 
31 C.W.N. 365 = 29 Bom- L.R.763 = 
25 M-L-W. 710 = 45 C.LJ. 408 = 
A.I.R. 1927 P.C- 2=52 M.L.J. 430IF.CF 

the name of a mosque—Wakif cannot 
^^^^Hbenefit for himself (Pullan, J., contra 

shworth, J.) . _ TJt 

{Pullan, Jcontra Ashworth, /.j— Where t 
rakf is in the name of a mosque the wakf is invalid 
tie wakif reserves to himself a benefit. 
nd Pullan, JJ.) Mahomed Shafi v. Md Abdo^ 

iziz. 99I.C. 1052=49 All. 391- 

25 A.L.J. 299=A.I.R. 1927 All. 235- 
Charitable purposes possible only ml 


Wakf in 
eserve a 


oonomic expenditure—Waqf is valid. • j 

Where under a waqf specific sums are to be 
or the maintenance of worship in a mosque esta 
d by the waqif’s father, and directions are also gj>^ 
or using the income for the benefit of the trave 
















253 


CIVIL, CRIMINAL AND REVENUE 254 


MAHOMEDAN LAW—Wakf— Validity—Reserva¬ 
tion of benefit. 

and students but the terms of the disposition are such 
that without scrupulous honesty on the part of the 
mutwalli, little, if, anything, is likely to be left for the 
students and the traveller, but there may be a little 
and in the ordinary course of nature there should be 
more, the waqf is valid. (Walmsley and Maker ji , JJ.) 
Karimannessa Ribi v. Hamtdulla. 90 I.C. 218= 

30C.W N. 129== A- I. R, 1926 Cal. 401. 

- Provision made, for successive life-estates 

without ultimate dedication—Waqf is invalid, 
Where a deed purporting to be waqf provides for a ' 
succession of life estates in favour of the family of a 
pious Muhammadan teacher without any ultimate de¬ 
dication either to the poor or to any other charitable 
object recognized by the Muhammadan Law, it is 
reasonable to presume that it was intended thereby 
to grant successive life-estates rather than to create a 
permanent disposition of the property which is essen¬ 
tial for the constitution of a waqf. {Walsh and Kan- 
haiyalal, JJ.) Md. Afzal v. Md. Mahmud, 
92 I.C. 849 = 24 A-L-J- 307 = A.I.R. 1926 All. 327. 

- Provision in deed for emoluments and expens¬ 
es of mutwalli is not unreasonable. 

Where a Mahomedan aged 67 made a waqf reserv¬ 
ing a portion for himself and his wife and nominating 
one of his nephews as mutwalli after him and the 
other as supervisor and also made arrangements for 
their expenses and emoluments, held, that the waqf 
was reasonable and cannot >e said as brought about 
by the domination or undue influence on the part of 
nephews. (Lord Sumner.wpA Razul v. Yakub Beg. 

87 I.C. 702 = 6 L R. P C. 55 = 12 O.L.J. 98 = 
27 O.C. 346=AXE* 1925 PX. 101. (PX-) 

_ Reserving power to settlor to amend rules is 

not invalid—One clause invalid ■ Whole wakf does 
not become invalid. 

Where the Mutwallis were not to get possession un¬ 
til after the wakif’s decease and then only for 70 days, 
after which they were to let out the property on 

monthly rents, and the period of 70 days was to be 

spent in prayer for the wakifs benefit, and for feeding 

the poor, , 

Held : that there was nothing contrary to Muham- 

medan Law in these clauses. According to the school 
of Abu Jusuf, the wakf was completed by the wakif s 
dedication. His changing the character of his posses¬ 
sion from mere owner to trustee or mutwalli, was in 
the circumstances, adequate, coupled with the fact 
that he did as a matter of fact, carry out several of 
the objects of the deed, while he was alive. Reserva- 
tion of a very wide power to the wakif to amend the 
rules of the wakf is not in any way inconsistent with 
a complete dedication of the corpus of the property to 

God. , .... 

Held: further that even if there is an invalid clause, 
or if there are invalid clauses, in the wakfnamah this 
will not vitiate the wakf. Even if the wakif had com¬ 
mitted breach of trust in regard to the income of the 
property, this would be immaterial and would not 
have invalidated the wakf, if a- wakf had been con¬ 
stituted and perfected by the wakfnamah. (Duckworth 
and Godfrey, JJ.) Ma E Khin v. Maung Sein 
88 IX. 167 = 2 Rang. 495 = A.I.R. 1925 Rang. 71. 

-— - Right to change rents and profits reserved to 

settlor alone—Wakf is not invalid. 

Where one of the clauses in the deed emphasised 
the irrevocability of the wakf and reserved to the 
wakif alone, during his life, the right of making any 
alterations in regard to the rents and profits of the 
buildings and land or anything relating to the said , 


Mahomedan LAW—Wakf—Validity— Reserva¬ 
tion of benefit- 

buildings and land, or the donations, rules etc., laid 
down in the deed, 

Held : that the clause was not invalid, as, when the 
deed as a whole was read this clause did not betoken 
the reservation of power to change the corpus of the 
property, and that there can, according to Mussulman 
Law, be a power of alteration reserved by of the 
wakif in this manner in the wakfnamah. f Duckworth 
and Godfrey, JJ.) Ma E Khin v. Maung Sein, 
88 I. C. 167 = 2 Rang. 495 = A. I. R. 1925 Rang. 71, 

- Provisioti for maintenance of relatives and 

dependents does not invalidate. 

A dedication for the purposes of charity, including 
maintenance of relatives and dependents, and for the 
reading of the fateha for the salvation of the soul of 
dedicator constitutes a valid waqf. '{Raftq and Stuart 
JJ.) Mukarram Ali v . Anjuman-un-nissa Bibi 
AND Asgharal? Khan. 69 I. C. 836 = 45 All. 152 = 

20 A. L. J. 924=A. I. R. 1924 All. 223, 

-- Reservation of life interest to settlor and his 

wife is valid. 

In the case of a waqf during the lifetime of the 
settlor and his wife the amount to be spent on chari¬ 
table and pious purposes was left entirely to their 
discretion, both as to the sum to be expended and as to 
the purposes for which it was to be spent. They were 
to spend as much of the profits as they deemed pro¬ 
per on charitable and pious purposes recognised by 
Mahomedan Law and the remainder for their support 
and no one was to have the right to call them to ac¬ 
count. After their death the objects of the wak’ were 
carefully specified and were proper objects, and the 
mutwalli was directly bound to spend the money on 
those objects. 

Held, that the waqf was valid, 1 Fulton 345 Foil. 
36 B. 214 and 17 C. 498 (P. C.), Cons. (Ryves and 
Daniels //.) Mahomed Zain v. Nurul Hassan. 

74 I. C. 142= 43 All. 682=21 A.L.J. 650 = 
4 L. R. A. (Civ.) 320 = A. t. R. 1924 All. 113. 

- Waqf to the family in perpetuity—Failure 

of—Charges, as substitutes- by agreement — Vali¬ 
dity. 

In 1846 and 1868 two deeds came into existence pur¬ 
porting to be waqfnama and creating perpetual suc¬ 
cession of interests in the family of the donors. Dis¬ 
pute having arisen in 1881, the matter was compro¬ 
mised whereby the Mutwati was confirmed in the 
possession of valuable properties and he was to pay 
certain named persons of the family and their heirs a 
fixed monthly allowance. 

Held, the principal purpose of the agreements was 
to secure to living and named persons ‘certain fixed 
allowances which were to become payable immedi¬ 
ately and were to continue to their heirs. It is 
true the agreements purported to confirm the waqf¬ 
nama and the allowances were made payable by the 
hand of the Mutawali of the waqfnama out of the 
income accruing to him from the properties thereby 
settled, but the allowances were intended to take 
effect as immediate and heritable charges and the 
direction, to pay the allowances " out of the income” 
of the settled properties, which appear in the agree¬ 
ments, shows an intention to create a charge not to 
be frustrated by an ineffectual attempt to keep alive 
the subsequent and invalid limitations of the settle¬ 
ment. Such an agreement, by which members of the 
family surrendered their claims to the property of 
considerable value is not subject to the restrictions 
affecting gifts among Mahomedans, but is a contract 
creating a charge on lands which may be enforced 
like other charges by the Courts. It i3 consistent not 
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MAHOMEDAN LAW—Wakf—Validity—Specified 
locality- 

only with law, but with equity, justice and good con¬ 
science that the agreements should be observed. 
{Viscount Cave.) Khajeh Suleman Quadir v. 
Salimullah Bahadur. 69 1. C. 138 = 

31 M.L.T’ 79= 24 Bom. L. R. 1257 = 
49 Cal. 820 = 49 I. A. 153=27 C.W.N. 101 = 

21 A. L. J. 1 = 37 C. L- J- 56 = 
A. I. R. 1922 P C. 107=43 M. L. J. 385. 
—Wakf—Validity—Specified locality. 

- <—Gift for public purposes in a specified locality 

is valid. 

Although a gift for public purposes generally is void 
as being so general and undefined that it cannot be 
executed by the Court, yet a gift for public purposes 
in a specified locality is a valid charitable gift. 
( Marten, J.) Advocate-General of Bombay v. 
Yusuf Ali Ebrahim. 84 I.C. 759= 

24 Bom* L-R. 1060 = A.I.R. 1921 Bom. 338. 
t—W akf—Validity—Substantial dedication. 

Where out of an income of Rs. 22 and odd per 
month Rs. 2 per mensem were directed to be given to 
a relation of the wakif and the remaining income had 
been directed to be devoted to purposes of the 
mosque. 

Held : it was impossible to hold that the wakf was 
an illusory one. {Broadway and Abdul Raoof.JJ.) 
Tafazzal Beg v. Majid Ullah. 79 I.C. 120= 

5 Lah. 59 = A.I.R. 1924 Lah. 432. 

. * ■ Substantial Part given to charity—Waqf is 
valid. 

Where the provision intended to benefit the family 
of the settlor was not the preponderating feature of 
the settlement, nor was the provision made for the 
perpetuation of religious and charitable gifts by any 
means illusory or unsubstantial, held that a valid wakf 
was created. Lord Sumner.) Abdur Rahim v. 
Narayan Das. 71 I.C. 646 = 17 M.L.W. 509 = 

50 I.A. 84 = 32 M.L.T. 153 = 25 Bom- L-R. 670 = 
19a3 U W N 441 = 50 Cal. 329 = 38 C.L.J* 242 = 
28 C.W.N. 121 = A.I.R. 1923 P C. 44 = 

44 M.L.J. 624.(P.C.). 
-A substantial dedication of property to charita¬ 
ble and religious purposes is in the absence of any 
legal objection, valid under the Mahomedan Law. 
(Viscount Cave.) Abdul Hafiz v. Abdul Alim, 

59 I.C. 1=24 C.W.N. 494 = 
28 M.L.T. 135 = 12 M.L.W. 497 = 32 C-L.J. 447 = 
A.I.R. 1920 P.C . 87 = 1920 M.W-N- 324 (P.C.) 
—Wakf—Validity—Uncertainty. 

A wakf created in favour of objects of khairat is 
void and unenforceable on the ground of vagueness 
and uncertainty : 75 P.R. 1907 and Sidik Hoosein v. 
Haji Sulleman Abdul 1 Vahid, Bom. Suit No. 604 of 
1902 Appr. ; A.T.R, 1929 Bom. 127 Rel. on. (Rup- 
chand, A.J.C.) Mahomedally EbrahimJi v. 
Lakhmichand Issardas. Ill I.C. 882 = 

23 S.L.R. 207 = A.I.R. 1929 Sind 52. 
—Wakf—Who can create. 

—< i-*—-Bombay Dawoodi Borah can create wakf. 

A Bombay Dawoodi Borah is not prevented from 
doing what every other Mahomedan British subject 
may do, viz., to create a binding and irrevocable wakf 
or trust in favour of charity. (Marten, J.) Advocate- 
General of Bombay v. Yusuf Ali Ebrahim, 

84 I.C. 759 = 24 Bom. L-R. 1060 = 
-^Wakf—Miscellaneous. A.I.R. 1921 Bom. 338. 

. Member of founders family—Rights of. 

Hindu debutters and Mohai*roedan wakfs are not 
on the same footing and the fa"* that the plaintifi is a 
member of the family of the founder has. in the case 
of a Mobamedau, no bearing upon his right to bring 


MAHOMEDAN LAW—Wakf—♦Miscellaneous, 

a suit to declare a wakf valid or particular property 
is wakf property. (Rankin, C.J. and Mukerji, J,) 
F.A. Shikan v. Abdul Alim Abed. 34 C.W.N* 1129. 
-—“ Tamlik ”—Meaning of. 

The word " Tamlik ” is very often popularly used 
in the sense of a settlement in the case of trust pro¬ 
perties. Where a disciple is appointed as successor to 
the mutwalliship and trust property is made over to 
him, the transaction can well be described by the use 
of the word " Tamlik ( Shrivastava and Gokaran 
Nath Misra, JJ.) Md. Wazir Khan v. Md. 
Husain. Ill I.C. 805 = A I R. 1929 Oudh 65. 

- Practice—Powers of District Judge. 

The practice of invoking the power of a District 
Judge as a kazi in connexion with matters of public 
and religious trusts under the Mahomedan law has 
become general and it cannot now be doubted that in 
a proper case the Judge should exercise the powers 
which he does possess. (Suhrawardy and Graham, 
JJ.) Abdul Alim v. Mt. Abir jan Bibl 

110 I.C. 416=55 Cal. 1284=32 C.W.N. 835 = 

A.I.R. 1928 Cal. 368. 

Property set aside for religious purposee and its 
income spent for those purposes—Wakif spending as 
a fact tor those purposes—Presumption is that income 
from such properties was expended. (Stuart, C'J., 
and Raza, J.) Mt. Bismilla Begum v . Muham* 
madali Muhammadkiian. 102 I.C. 77 = 

4'O.W.N. 360 = A.I.R. 1927 Oudh 162. 

- Crown Grants Act (1895)— Original endow - 

ment by wakf made by former ruler maintained by 
Government but certain conditions about resump¬ 
tion ini posed—Property does not cease to be wakf 
property. 

Where certain property was endowed by the Kings 
of Delhi for the purpose of a wakf and subsequently 
the grant was maintained by the Government but 
certain conditions were attached to it: 

Held : that the fact that the Government laid down 
certain conditions in the sanad granted by it to the 
effect that in certain conditions the grant was to be 
resumed, could not mean that the property, which had 
been created as endowed or wakf property by the 
Kings of Delhi and Oudh and subsequently maintained 
by the British Government, ceased to f!>e wakf owing 
to the imposition of such conditions. I Wazir Hasan 
and Gokaran Nath Misr,a JJ.) Shah Mohammad 
Naim Ata v. Mohammad Shamshuddin. 

100 I.C. 241 = 4 0-W.N. 116 = 2 Luck. 109 = 

A.I.R. 1927 Oudh 113- 

Wakf—Institution is distinct from property attached 
to it—Removal of gaddinashin does not imply physic £L 
dispossession from property of institution: 56 P.R. 1395 
and 95 P. R. 1916, Foil. (Martineau, J.) Mr. 

Hussain Bibi v, Nur Hussain Shah. 

94 I.C. 212 (Lah-) 

— - —- Be facto manager can get decree for posses¬ 
sion of properties of mosque if right of mosque ts 

conceded. ;» 1 

Where a de facto manager of a mosque brings a 
suit on behalf of the mosque for possession of proper 
ties belonging to the mosque and the right of tb 
mosque is conceded, he is entitled to a decree: 63 • 
C. 171; A.I.R. 1924 All. 59, Foil. 34 All. 213 P- U 
Dist. (Viswanatha Sastri , J.) Md. Ibrahim v* 
Sundaram Chetti. 96 L C-_ 82S* 

A.I.R. 1926 Mad. 1066; 

- Shias—Suit for declaration of trust 1 

favour of poor—All Shias are interested . 

In a suit for a declaration of trust in favour of poor 
Shias the interests of all Shias are identical. It 
be that if there is a trust it is the poor Shias who & r 
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the beneficiaries, but the entire Shia community is 
interested to have the trust declared even if it be a 
trust in favour of the Shia poor, and it is impossible 
to distinguish, or to infer a conflicting interest, bet¬ 
ween those who are actually poor and those who are 
only potentially so. (Das and Ross, JJ.) Khursaidi 
Begum v. Secy, of State. 64 I.C. 433 = 

5 Pat. 539 = 7 P.L.T. 679 = 1926 P.H C.C. 145 = 

JttjK. rc A.I.R. 1926 Pat- 321. 

*—- Fakir' Khankah' and ' Dargah'—Meaning of. 

The word Fakir’ does not mean beggar but it means 
a holy person who has relinquished the world and de¬ 
votes his time to imparting religious instructions to his 
disciples and others. The place of abode of a Fakir 
is called a takia before he attains sufficient public 
importance and a large number of disciples begin to 
get round him and lodgment is provided for such dis¬ 
ciples, then the place is called a Khankah and then if 
the akir on his demise is buried in the Khankah it 
becomes a Dargah, (Abdul Raoof and Jailal, JJ.) 
Hussain Shah v. Gul Muhammad. 88 I.C. 816 = 

6 Lah. 140=A.I.R. 1925 Lah. 420. 

- words — “Walt” means “saint and includes 

saint of lower degree. 

The word "wali” has substantially the same mean¬ 
ing as “saint”. The expression “wali” is not confined 
to saints of the highest degree, but includes saints of 
lower degree. (Marten, J.) Advocate-General, 
Bombay v. Yusuf Ali Ebrahim, 84 I.C. 759= 
24 Bom. L- R- 1060 = A.I.R. 1921 Bom- 338. 

■—Will—Bequest. 

—- Cutchi Memon—Provisions of Mahomed an 

Law are inapplicable. 

Contingent legacies contained in the will o a Cutchi 
Memon are not void as the right of disposition of all 
his property has been acquired by him by custom and 
this right cannot be curtailed by applying the provi¬ 
sions of Mahomed an Caw to such wills: A.I.R. 1927 
Bom. 542 (Obiter dicta not approved). (Mirza, J.) 
Abdul Sakur v. Ablbakkar. 32 Bom. L. R. 215 = 

A.LR. 1930 Bom. 191. 

-- Sunni Law—Devise of a Life estate — Effect. 

Tinder Mahomedan Law applicable to Sunnis no 
life estates are recognized and that when a life estate 
is given the effect is that a full share is transferred. 
The effect of a devise of a life interest in favour of the 
widows is to pass an absolute property in their favour, 
t therefore follows that a widow has full power to 
alienate the property and that the alienations made by 
her cannot be called in question : 28 All. 342; 

A.I.R. 1922 All. 205; A.I.R. 1924 All. 20; 3 9 O.C. 319; 
A.I.R. 1925 Mad. 997 and 3 Lah. 302, Ref. (Staples and 
Mohiuddin, A. J. Cs.) Abdul Rahiman v. Abdul 
Hafiz. 121 I.C. 35 = A.I.R. 1929 Nag. 313. 

-- Shia Law allows existence of number of 

limited estates. 

Shia law admits of the existence of a number of 
limited estates one after another and consequently the 
interposition of life estates, before the estate comes as 
a life estate to third persons, raises no legal difficulty 
and does not involve the necessity of holding that on 
the expiry of the life estates the estate in the third 
persons was an absolute estate. ( Raza and Pullan t 
JJ •) Hanuman Sahu v. Abbas Bandi Bibi. 

120 I. C. 387=6 0- W. N. 169 = 4 Luck. 452 = 

A. I. R. 1929 Oudh 193- 

--Legatee dying before testator—Legacy descends 

to legatee’s heirs if not revoked. (Dalai and Pullan.JJ.) 
Huseni Begam v. Mahomed Mehdi. 100 I. C. 673 = 

49 All. 547=25 A. L . J. 382 = 
A. I. R. 1927 All. 340. 


MAHOMEDAN LAW—Will—Consent. 

1 Life estate xvith vested remainder cannot be 
created. 

The creation of a life estate with a vested remainder 
is not consistent with the Muhammadan law. A trust 
can be created subject to which a legatee could take a 
bequest, but the words must be explicit for the pur¬ 
pose of creating a trust. 17 W. R. 525 (P.C.)* 
41 B. 372 and 32 A. 172 Ref.; 15 W. R. 146 and 2 C. 184 
(P.C.) -oil. (Spencer and Devadoss, JJ.) Abdul 
Rahiman v. Uthumansa Rowther. 85 I. C. 943 = 

A. I. R. 1925 Mad. 997. 

- —Bequest to heirs and Strangers — Validity. 

Under the Mahomedan Law, in a bequest made to 
an heir and a stranger, the portion of the bequest 
with respect to the heirs is not valid without the con¬ 
sent of the other heirs, and that with respect to the 
strangers it is valid without such consent, if it does not 
exceed one-third of the estate; otherwise the consent of 
the heirs is requisite to the validity of the bequest. 
(Banerji and Tudball, JJ.) Muhammad Junaid v. 
Aulia Bibi, 61 I. C. 947=42 All. 497 = 

18 A. L. J. 613. 

—Will— Consent- 

- -Whole property bequeathed to sons of insol- 

vent heirs with their consent—Will operates only 
with respect to one-third and receiver can attach 
two-thirds. 

Where a Mahomedan testator wills away whole of 
his property in favour of the sons of his heirs, who 
are declared insolvents, and who consent to its being 
so willed away presumably to save property from going 
in the hands of the receiver, the will operates only as 
to one-third, the two-thirds vesting in the receiver in 
insolvency. (Maker ji and King, JJ.) Kali Charan 
v. Md, Jamil. 122 I. C- 762 = 1930 A. L. J. 588 = 

A. I. R. 1930 All. 438. 

-A will in favour of heirs not assented to by 

them after testator’s death is invalid. (Tek Chand and 
Agha Haider, JJ.) Muharran Ali v. Bark at Ali. 

A. I. R. 1930 Lah. 695. 

———Shia Law—Consent may be signified by 
conduct. 

A will made by a Shia of more than one-third of his 
estate is invalid unless it is made with the consent of 
all the heirs either before or after death, and such 
consent of an heir to such a bequest may be signified 
by conduct showing a fixed and unequivocal intention, 
26 Bom. 497, Ref. (Pullan, J.) Mahomed Ali 
Khan v. Nisar Ali Khan. 109 I. C. 835 = 

1 L- C. 592= A I R. 1928 Oudh 67. 
- Shias—Legacy exceeding one-third is in¬ 
valid unless all heirs consent—Consent may be 
given before or after death. 

According to the Shia law a testator can leave a 
legacy to an heir so long as it does not exceed one- 
third of his estate. Such a legacy is valid without the 
consent of the other he/rs, but where it exceeds one- 
third, it is not valid, without the consent of all the 
heirs. Such consent may be given either before or 
after the death of the testator: 30 All. 153, Dist. 
(Dalai and Pullan, JJ.) Huseni Begam v. Maho¬ 
med Mehdi. 100 I. C. 673 = 49 All. 547 = 

25 A. L. J. 382 = A. I- R. 1927 All- 340- 
- Bequest to heir is void unless other heirs con¬ 
sent after death. 

Under Mahomedan law a bequest to a person en¬ 
titled to inherit is void unless the other inheritors give 
their consent after the death of the testator to its 
taking effect. (Campbell, J .) Ramzan v. Kamal. 

101 I C. 570 = A.I.R. 1927 Lah. 776. 
- Will — Bequest of more than If 3rd of the test¬ 
ator's property in favour of heirs is invalid unless 
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MAHOMEDAN LAW—Will—Consent. 

other heirs consent expressly or impliedly after 
testator's death. 

Under the Sunni Law a testamentary disposition by 
a Mussalman is invalid in so far as it purports to dis¬ 
pose of more than one-third of the testator’s estate 
or to benefit any of his heirs unless the heirs whose 
rights are aftected by such disposition consent to it 
after his death expressly or impliedly or by passive 
acquiescence. Consent during life is not enough 
under the Sunni Law. 

The policy of Muhammadan Law appears to be to 
prevent a testator from interfering by will with the 
course of the devolution of property according to law 
among his heirs, although he may give a specified 
portion, as much as a thirds to a stranger. It is in¬ 
cumbent, however, upon those who seek to set up a 
proceeding of this sort, to show very clearly that the 
forms of the Muhammadan Law, whereby its policv 
is defeated, have been complied with. (Spencer and 
Devadoss, Jj.) Abdul Rahman v. Uthumansa 
RowTHER. 85 I.C. 945 = 

AXR. 1925 Mad. 997. 

- Consent prior to death of the testator — Effect . 

Under Mahomedan Law, bequests can only take 
effect to the extent of one-third of the next assets 
after payment of funeral expenses and debts, unless 
the excess is rendered valid by the consent, given 
after the death of the testator, of the inheritors whose 
rights are infringed thereby. A consent prior to death 
is of no avail, because rights of inheritance vest in the 
heirs only after death and a prior release or renuncia¬ 
tion is prohibited under the Mahomedan Law, 
(Kincaid, J.C. and Raymond, A.J.C.) Mt. Bhag- 
bi-jari v. Mr. Khatun. 80 i. C n 8 = 

A.I.R. 1921 S. 177. 16 SL.R. 25. 
——-Burden of proof * 

, f'b® Mahomedan Law does not allow a testator to 
leave a legacy to any of his heirs unless the other heirs 
agree, put any single heir may so agree as to bind his 
own share, and the burden of proving the consent of 
a particular heir is upon the legatee. (Lord Philip 
more,) A. F. Salayjee v. Patima Bibi. 

71 I.C. 753 = 32 M.Jj-T- 96=25 Bom. L. R. 301 = 

37 C-L-J. 302=18 M.L W 44 = 
1923 M.W.N. 522 = 1 Rang. 60 = 4 LRPX. 38^ 

, s ( 28C.W.N. 31 = 2 Bur. L. J. 1 = 

_ T 1922 jM’l 391 = 44 M.L J. 332 (P.C.) 

Life estate to wife if testator died childless 

Zlnvalfr 10 Cmscnt b » KOrJmU 

tew '.oT t te ? ta,or,s 

was to obtain the residue, Held : the "eras'ofthe 
Will are unenforceable. The wife was an beir but the 
betrs did not consent to the Will and the Will m r 

S^hTwhV “'"‘I 6 anda «versionary inlejl 

Law. The bequcsfwould "n,","l tbo Muhammadan 
one-third nf tiro , d not he good in respect to 

D,ao. Annu L Gafur. 69 I C. 848=1 

——Consent of insolvent hefSmlidrftsVianet 

ri 

the legatee takes from the testator tv.« n ^ ,r> 

not operate as a transfer^b the ieb, “.“r'' 8 '"' ? 0es 
consent. Where the consent!™ be rs ^.'^" ,8 , ' eir 
their consent is equally effective in t i 'insolvents 
•bequest and tbe property vests in th "i Va idatlu S the 
in tbe Pecciyer. 


MAHOMEDAN LAW—Will—Construction. 
un-nissa Bibi v. O. M. Chiene. 59 I.C. 296 = 

•42 All. 593 = 18 A.L.J. 745 = 
2 U.P L.R. 251. (All.) 

- Assent may be indirect. 

Bequests by a Moslem can only take effect to the 
extent of one-third of the net assets remaining after 
payment of his funeral expenses and debts, unless the 
excess is rendered valid by the consent, given after 
the death of the testator, of the inheritors whose 
rights are infringed thereby, and a bequest to a person 
entitled to inherit is void unless the other inheritors 
give their consent, after the death of the testator, to 
its taking effect. Assent indirectly given may be a 
good assent in the eye of law, 4 S.L.R. 216, 
26 Bom. 497, Foil. {Kincaid, C.J. and Raymond, 
A. J. C.) Mt. Bhaghari v, Mt. Khatumal. 

80 I.C. 118 = 
16 S L R. 25 = A.I.R. 1921 Sind 177. 
—Will— Construction. 

- Power to adopt given to ividow with proviso 

depriving her of benefits under will on her remar - 

rtage- R tdow remarrying—Adoption after remar¬ 
riage is invalid. 

Where a power to adopt was given to a Mahomedan 
widow by a will of lier husband which stated that in 
case of remarriage the widow would not be entitled to 
avail herself of any of the provisions of the will, the 
widow forfeited such right of adoption on her remar¬ 
riage, and any adoption after her remarriage is invalid. 
{Stuart;C. J . and Wazir Hasan, J.) Abdul Hakim 
Khan v . Sadat Alikhan. j q 595 = 

A.I.R. 1929 Oudh 126. 

- -Before the Mussalman Wakf Validating Act ; 

(.L\T k by hlS wi!1 P ur P°rted to disinherit his 
f male issue but gave each of them a life annuity for 

maintenance and the executors were directed not to 

were°an tnW e H any i°5 theil J? movab,e properties, which 
cic all to be divided equally among the sons of the 

t0 , th v P a y men ‘ oi the life annuity 
thedanghters and their marriage expenses. The 

piopeities were purported to be settled '■ in entail” on 

create f^, appear 1 ed that St was his intention to 
alafaulad fjfaS settlement in the nature of a wakf- 

dants Th^i ° f blS S . 0ns and their male desceh- 
a?iK P v h r Was , n ° pr ? VlSlon on fail ure of the sons 
charity deSCendants for Property to go to 

waf efeiriy tav^ TaZT "T' 613 by the Wi " 

regarded as a family settlement^bu! aT’ t0 b ^ 

in favour of the sons wbo^ tif^ ’ , * Ut as a ^ ,s PP sa i 

become absolute estates under the . a J* tomaticalI y 

tbe disposal would thenhlL^iA Hanafi Law * 

i=o„tT r Xr e t to ,:s h s *1 

Ml ' NN,SA 3-38835 

_ • Born * ^ R-434 = A.I.R. 1927 Bom. 387. 

fcrty is equivalent to zvill // e ?? ate . tn cntirc pro- 
A testator providerltLfi P™P^V- 

sion of the whole nf fi ' bls Msb °uld be in posses- 
that afterher death ^ f °y ber We-timeV and 
the owner (malik) of il'V at1gbter s daughter would be 
male issue and fMhnV f ; and a ^r her, her 
get the pro^ty female issue 

the sister would get it 1 tbese tbe grandsons of 

the entire property"to 1 ^ 1 b ° de 1 em . ed to he a will of 

daughter ahd imiess sKa ^ 6 u eX i C V s * on daughter’s 

to the will it would not he v rl be d t0 have assented 

third. 30 All. 153 Foll b /R ldeVeuas re & ar ds one- 

• - m ‘ (B^rjee, Ag. C,J. and 
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MAHOMED AN LAW—Will—Construction. 

Piggott, J.) Mt. Amrit Bibi v. Mustafa Hussain. 
77 I.C. 66 — 21 A.L.J. 750 = 4 L.R.A- (Civ ) 496 = 

46 All. 28?*A.I.R. 1924 All 20. 

Life interest conferred by grant — Grantee 


dying—Estate reverts to grantor and not to heirs of 
grantee's father. 

The plaintiffs’ case was that at the Settlement in 
1868 a life-interest only was conferred on their mother 
K and her step mother R and on their death, the 
property reverted to them ; Held : even if the grant 
were limited to a life-interest, it was nowhere stated 
that the heirs of K or those of her father S were to be 
the reversioners, Held further that if the grant to I 
were for her life only then, unless it is otherwise 
stated, on her death the estate reverts to the grantor, 
that is the Government, and not to her heirs nor to 
those of her father, (Haitifax, A.J.C .) Rahim Baksh 
v. Shiocharan. A.I.R. 1923 Nag. 132. 

—Will—Extent of heir s right. 

_ H C cannot restrict heir’s right of unrestricted 

en joyment even if his intentions are laudable. 

A Mahomedan can only dispose of one-third of his 
estate by will and cannot interfere with the devolution 
of property according to law among the heirs. A 
Mahomedan testator cannot, by a testamentary dis¬ 
position reduce or enlarge the shares of those who are 
entitled to inherit. The right of adult Mahomedan 
heirs to the unrestricted enjoyment of the property 
they inherit is unassailable. 

A testator by his will left one-third of his property 
to charity. The remaining two-thirds was placed in 
the hands of a trustee to invest and some of the in¬ 
come from the investment was directed to be paid by 
the trustee to the heir, who was a person of weak 

intellect. . 

Held : that the testator had no power to do so m 

spite of his laudable intentions. (Pratt, Offg. C. J. 
and Cunliffe, J.) E. C. Jeewa v. H. H. Yacoob 
AllY . 114 I.C. 303 = 6 Rang. 542 = 

AI.R. 1928 Rang. 307. 

_ Legacy made of one-third of estate *Estate 

means estate with acquisitions made out of it at date 
of suit and not as it was at daft of death. 

One Y made a will by which he left one-third of the 
portion of the property, of which he was competent to 
dispose to be dealt with for charitable purpose. His 
executor bought out of the estate certain property 
known as the Puzandaung property and he then sold 
all the remaining assets of the estate except the 
Puzandaung property for a sum one-third of which re¬ 
presented Rs. 1,64,600. In a suit for a declaration 
that the gift to the charity was bad and that a parti¬ 
tion of the estate should take place. The Court of 
first instance decided that the gift to the charity was 
good and directed that the charity should be entitled 
to one-third of the estate of the testator as it existed 
at the date of his death. In other words it assumed 
that the effect of the wilt was to give to the charity, 
not one-third part of the estate, but a sum that would 
be measured by ascertaining what one-third part of the 
estate would be at the date when he died. 

Held, the will is incapable of bearing any such inter¬ 
pretation and that the charity is entitled to one-third 
of the whole of the estate, viz., one-third of the 
Puzandaung property and Rs. 1,04,600 representing 
one-third of the proceeds of the property which was 
realised together with interest on that sum at 6 per 
cent from that date. ( Lord Buckmaster.) Mirza 
M n tj. Official Assignee. 77 I-C« 755 — 

18 ML.W. 277 = 33 M.L.T. 370 = 1923 M.W.N. 716 = 

• ■ A.I R. 1923 P.C. 146 (P.C.) 


| MAINTENANCE ORDERS ENFORCEMENT ACT, 
(1921), S. 7—Evidence. 

- Right of heirs is only to two-thirds after 

assets are realised after payments and debts of 
funeral expenses. * 

Where executors have been appointed the right of 
the heirs is not to an aliquot two-thirds of all the tes¬ 
tator’s assets at his death. The debts and funeral ex¬ 
penses etc., have first to be paid and then the estate 
realised, and it is only to two-thirds of such net assets 
that the heirs are entitled. Consequently until such 
two-thirds are ascertained the executor is prima facie 
entitled to exercise his wide powers of disposition 
under S. 90 of the Probate and Administration Act. 
(Marten and Fawcett, JJ.) Sir Mahomed Yusuf v. 
Hargovandas Jivan. 70 I.C. 268 = 

24 Bom. L.R. 753=47 Bom. 231 = 

A.I.R. 1922 Bom. 392. 

! —Will—Probate. 

No probate is necessary for proving a Mahomedan 
will. (Duckworth and Godfrey, JJ.) Ma Nyun v . 
Chithambaram Chettiar- 84 I.C. 1007 = 

2 Rang. 572= A.I.R. 1925 Rang. 132. 

-There is no provision of the law which renders 

obligatory in the case of a Mahomedan will to take 
probate after due proof. The will is admissible in evi¬ 
dence, notwithstanding that the grant of probate 
has not been obtained. I. L. R. 8 Rom. 241 (1884); 
I. L. R. 37 Cal. 839 (1910); A.I.R. 1922 Bom. 392. 
(Mocker jee and Chotzner, JJ.) Syed Abdul Ahmed 
Abed v. Badaruddin Abed. 86 I.C. 1023 = 

28 C.W.N. 295 = A.I.R. 1924 Cal 757. 

MAIMING. 

See Penal Code. 

MAINTENANCE. 

See (1) Civil P. C. S. 60. 

(2) Criminal P. C, S. 488- 

(3) Hindu Law—Maintenance. 

(4) Mahomedan Law—Maintenance. 

MAINTENANCE GRANT. 

See Grant—Maintenance. 

MAINTENANCE ORDERS ENFORCEMENT ACT 
(XYIII of 1921.) 

—S. 7—Evidence. - 

- *—General power of taking further evidence is 

not affected by S. 7. 

Fawcett and Mirza, JJ.—S. 7 deals with the oppor¬ 
tunities to be allowed to the person affected by the 
provisional order to oppose its confirmation, and 
naturally, therefore, provides for the call of further 
evidence being taken when necessary for the purpose 
of defence, but the general power to call for further 
evidence in other cases, which is implied by sub-S. (4) 
S. 3 of the English Act, 1920 is not thereby affected. 
In a case where the evidence before the Indian Court 
cannot be tested by cross-examination and introduces 
matter not mentioned in the evidence on which the. 
provisional order is based, the order of the Magistrate 
for further evidence is desirable. (Patkar and 
Baker, JJ . afterwards Fawcett and Mirza, JJ.) 
Pandurang and Katti v. Katti. 103 I.C. 337 = 
52 Bom- 262 = 10 AICrR- 179 = 29 Or. L.J. 513= 
30 Bom. L.R. 359 = A.I.R. 1928 Bom. 117. 
-- Evidence of desertion subsequent to provi¬ 
sional order can be considered, 

Fawcett, J .—Sub-S. (4), S. 7 contemplates evidence 
of desertion subsequent to the provisional order for 
maintenance being taken into consideration, for it is 
relevant to the question whether there has been a 
real desertion, and the Court can either refuse to 
confirm the provisional order or confirm it without 
modification, or with such modifications as to the 
i Court, after hearing the evidence, may seem justv 
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MAINTENANCE .ORDERS ENFORCEMENT ACT, 
(1921), S- 7.—Revision. 

{Patkar and Baker, JJ., afterwards Fawcett and 
Mirza, JJ.) Pandurang S. Katti v. Katti. 

109 I.C. 337 = 52 Bom. 262 = 10 A. I. Cr. R. 179 = 
29 Cr* LiJ. 513 = 30 Bom. L-R. 350 — 

A.I.R. 1928 Bora- 117. 

—S- 7—Revision. 

- Order of Chief Presidency Magistrate con¬ 
firming order of maintenance is revisable by High 
Court, 

Patkar and Baker , J.—The order confirming a 
provisional order of maintenance of the Chief Presi¬ 
dency Magistrate is a judicial and not merely an 
executive or administrative order, and the High Court 
has jurisdiction to interfere with the order of the 
Chief Presidency Magistrate in revision. ( Patkar 
and Baker, JJ., afterwards Fawcett and Mirza, JJ.) 
Pandurang S. Katti v. Katti. 109 I.C. 337 = 

52 Bom. 262 = 10 AI. Cr. R. 179 = 
29 Cr. L-J. 513 = 30 Bom* L.R< 350 = 

A I R. 1923 Bom. 117. 

MAJORITY. 

See (\) Hindu Law—Majority and Guardian¬ 
ship. 

(2) Mahomedan Law—Guardianship. 

(3) Majority Act. 

(4) Minor. 

MAJORITY ACT (IX of 1875). 

—S. 2—Applicability. 

- Adoption by ward over 18 and below 21 is 

valid. 

A Hindu minor under the Court of Wards, if over 
18 but below 21, can validly adopt, without the 
consent of the Court of Wards. 

As regards questions of marriage, adoption etc., the 
capacity of minors being left untouched by the Indian 
Majority Act, S. 2, the raising of the age of Majority 
by S. 3 from 18 to 21 in case of minors under the 
Court of Wards, has no effect on those matters. 
{Spencer and Ramesam, JJ.) Arulananda Muthu 
v. Ponnuswami. 66 I.C. 265 = 15 M-L.W- 237 = 

1922 M.W.N. 93 = A.I.R. 1922 Mad. 1 = 

42 M.L.J. 129. 

—S- 2—'Capacity to Act-’ 

■ - — Meaning—A minor can delegate to his wife 

the power of divorce. 

The Majority Act does not use the expression 
"capacity to contract’’ but " capacity to act ’’ which is 
of much wider import, The expression includes also 
capacity to contract. Adopting this view of the 
meaning of the expression "capacity to act in the 
matter of divorce ” a minor can delegate to his wife 
the power of divorce : 22 Bom. 430, Rel. on. {Cuming 
and Milker ji, JJ.) Mt. Fatima Khatun v. FaZlal 
Karim. 110 I.C. 52 = 47 C.L.J. 372 = 

„: . A.I.R. 1928 Cal. 303. 

■——Majors under Personal Laiv though not 
under that can fix amount and nature of dower. 

Section 2 has reserved to those who have attained 
majority under their personal law, though not under 
the Act, the right to act as majors in matters of 
marriage and dower; the fixing of the amount of the 
dower is an act in the matter of the dower 
{Suhrawardy and Duval, JJ,) Mozharul Islam 
v, Abdul Gani Ala. 80I C. 914 = 

A.I.R. 1925 Cal. 322. 
—S. 2—Divorco Suits-— l ' *j W| 

-—Suits for divorce-age of majority of Indian 
Christians ts twenty-one. 

Section 2 has the effect of extend ag the period of 
minority till the age of twenty-one in the cae of 
AnUian CUrteUiuis in ca^s yf suits fur divorce. (Ken- 


MAJORITY ACT, (1B75), S- 3—Scope of. 

nedy, J. C.) G. E. G. R. v. E. M. R. 79 I.C. 535 = 

A.I.R. 3 925 Sind 95. 

—S. 3—Appointed’. '’ sl\ 

- Order appointing guardian on furnishing 

security—Failure to furnish security—There is no 
appointment within S. 3. 

Where a person is appointed as guardian of the 
person or property of a minor under the Guardians 
and Wards Act on condition of his furnishing security, 
and fails to furnish the security, there is no appoint¬ 
ment of a guardian within the meaning of S. 3 of the 
Majority Act and such minor becomes major when he 
completes his J8th year. Such a conditional order is 
invalid under the Act. 

Per Sadasiva Aiyar, J.— -30 M. L. J. 508, Foil.; 
40 Mad. 775, Overruled. {Coutts-Trotter, C. J., Krish- 
nan and Beasley, JJ.) Natha Venkatesa Peru- 
mal, In the matter of. 99 I.C. 213 = 

49 Mad. 809 = 24 M.L.W. 707 = 
A.I.R. 1927 Mad. 36 = 51 M.L.J. 726 (F.B.). 

; —S. 3—Determination of Minority. 

- Guardian once appointed—Age of majority 

is 21. 

Where once a guardian had been appointed under 
Act VIII of 1890, however that guardianship may 
terminate, the minor cannot attain majority until the 
age of 21, 21 B. 281 ; 29 A. 672 ; (F. B.) 36 C. 768 ; 
11 L.W. 596 ; 5P.L.J. 460. Foil. {Harrison, J.) Mt. 
Durga Devi v. Gur Narain. 69 I.C. 401 = 

A.I.R. 1924 Lah. 157. 

’ Guardian once appointed—Age of majority 
will be 21 although guardianship is cancelled before 
ma jority. 

Where once a certificated guardian is appointed of 
a minor, the minor will attain majority only at the age 
of 21 years, although the guardianship certificate is 
cancelled before minor’s attaining majority. {Das 
and Ross, JJ.) Shaikh Abdul Rahim v. Mt. 
Barira. 61 I.C- 807 = 2 P.L.T. 556 = 

6 P.L.J. 273 = A-I.R. 1921 Pat. 166. 


- KJiiuruian vanaiy appointed—Minority conti¬ 
nues till 21 years though guardian ceases to act. 

Where a guardian has once been validly appointed 
or declared, the minority does not cease till the 
attainment of 21 years by the ward and it is immaterial 
whether the guardian dies or is removed or otherwise 
ceases to act 36 Cal. 768 Foil. {Dawson Miller, C. J. 
and Das, J.) Harihar Prasad Singh v. Edul 
Singh. 1921 P.H.C-C. 100=2 P.L.T. 11 = 

A I R. 1921 Pat 69, 

—S. 3—Minor. 

—Person cannot be major with respect to 
one and minor with respect to another property. 

Where minor was adopted after 18 but before 21 

years of Ins age and a guardian had been appointed 
before his 18th age. 

Held, that he cannot be minor with respect to the 
propei t\ of his natural father and major with respect 
o the property inherited by him from his adoptive 
lather. (Makerj, and Dalai, JJ.) Mt. Ciiambi v. 
iara Lhand. 32 J c 516-4Q A n. 744 = 

22 A.L.J. 665 = 5 L.R.A. Civ. 502 = 

A.I.R. 1924 All. 892. 

—S. S —Scope of. 

1 here is nothing in S. 3 which states that the minor 

separate ^property before a guardian of it 

i t ppointeil. I lie section is to be construed as 

clearly states that the minority is 

eL ,.° he completion of twenty-first year when 

P ro P ert y oi the minor has been 
appointed, ,5 All. 407 (P. C.), Ref. {Kemp, J.) 
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MALABAR COMPENSATION FOR TENANTS’ 
IMPROVEMENTS ACT (1900)-Set off. 

Narsi Tokebsey & Co. v . Sachindranath Gaja- 
nan. SI Bom. L.R. 1009=A.I.R. 1929 Bom. 475. 
MALABAR COMPENSATION FOR TENANTS' 
IMPROVEMENTS ACT (Mad. 1 of 190G-) 

—Sot off. 

- Arrears of rent burred by limitation can be 

set off. 

The landlord is entitled to set-off arrears of rent 
even though barred by limitation, (1917) M.W.N. 275, 
Foil. (Oldfield and Sesltagiri Aiyar, JJ.) Peddi 
KaYILAKATH KuNNl V. JHAGYIL KUNHaI AMMA. 

13 M.L.W. 32 = A I R. 1921 Mad. 144. 

—S. 1—Scope. 

•- Present Act secures to tenants bcttcrcomfiensa- 

tion for improvements. 

The present Act (I of 1900) has not by any express 
provision made the point, viz., whether the Act applies 
to the case of buildings in towns, in any way clearer, 
but the object ot the present Act would seem to be to 
secure the tenants better (higher rate of) compensation 
for improvements in respect of which they would be 
entitled to compensation under the prior Act or by 
custom : A. I, R. 1927 Mad. 776 and Mad, Second 
Appeal No. 1445 of 1889, Ref. (Anantakrishna 
Ayyar, J.) Sabju Sahib v. Malabar Dist. Board. 
120 I. C. 561-53 Mad. 54-30 M. L. W. 697 = 
A. I. R. 1930 Mad. 16 = 57 M. L. J. 673, 


—S. 3—Applicability. 

Srinivasa Ayyangar.j .—Malabar Compensation for 
Tenants’ Improvements Act applies only to agricul¬ 
tural holdings and to building sites, but not to sites 
already occupied by buildings : A. I. R. 1927 Mad. 
776, Appl. (Srinivasa Ayyangar and Reilly, JJ.) 
Pathamma Umma v. Mohideen, 110 I. C. 752= 

A. I. R. 1928 Mad. 929. 
r -Tenant of a shop in Malabar does not come 
within the purview of Act I of 1900. (Jackson, J .) 
K. Chathu Kutty v. Kunhaffan. 103 I. C. 677 = 
50 Mad. 813 = 26 M. L- W. 84=39 M. L. T. 254= 
A. I. R. 1927 Mad. 776 = 53 M. L. J. 224. 


—S. 3—ImproYement. 

•- -Meaning of. 

Where it was found that a certain building did not 
add to the holding and was unsuitable to it and incon- 
sistent witli the purpose for which it wzis mortgaged, 
held, that the building did not constitute an improve¬ 
ment within the meaning of the Malabar Tenants 
Improvements Act. (Madhavan Hair, J.) 
Mammad. v. Veerarayan. 1929 M. W. N* 165. 
_ Mere increase of net income is not itself im¬ 
provement or proof of improvement. 

The mere increase of the net income is in itself not 
an improvement or a proof that there has been an 
improvement, but there must be some evidence of 
actual improvement as defined bv the Act: 28 I. C. 
389" Not App.; 35 M. I--. J* 219, Foil. (Odyers and 

Wallace, JJ.) Amb i v. 

r S - ^^Uivati^°and “cultivate ” are limited to 

waste lands. , _ „ ... . . .. 

The natural construction of S. 3 (1) is to limit the 

words 1 ‘cultivation” and “cultivate* to the case of 
“waste lands” mentioned in the last portion of the 
subsection. (Ananta Krishna Ayyar, J.) Sabju Sahib 
v. Malabar Distict Board. 120 I. C. 561- 

53 Mad. 54 = 30 M. L- W. 697 — 
; A. I. R. 1930 Mad- 16 = 57 M. L. J. 673. 

.— 3 . 4 —Compensation. 

—— planting cocoanut trees itt Place of paddy . 


MALABAR COMPENSATION FOR TENANTS’ 
IMPROVEMENTS ACT, (1900), S. 5—Ejectment* 

The land at the time when it was leased out was not 
fit for paddy cultivation and without raising the 
present levels the tenants substituted cocoanuts for 
paddy as the lie of the land was better fitted for 
cocoanuts than for paddy. 

Held that the planting of such cocoanuts would 
then be an improvement, the value of which the 
tenants are entitled to recover. (Wallace, J.) (Putha- 
lath) Chatti Soopi v . fC ham batam) Veetil 
Kannan Nayar. 1929 M.W.N. 873 = 

A-I.R. 1930 Mad, 418. 

-—1 S. 4—Fruit trees 

- Palmyras are not fruit trees and should be 

compensated for under S. 10. 

Palmyra trees in Malabar are generally not fruit 
trees within the meaning of S. 4 (b) and may be 
compensated for as timber trees or other useful trees 
under S, 10 : A.I.R. 1927 Mad. 137, Rel. on. (Odgers, 
and Wallace, JJ,) Ambi v, KunnikaVamma. 

118 I.C, 296 = A.I.R. 1929 Mad. 661. 

—S. 4—Improvements—Onus. 

- One-crop land converted into two-crop land — 

—Landlord must prove if he contends that it was 
not due to tenants' exertion. 

Under the Act the landlord is bound to compensate 
the tenant on ejectment for the improvements effected 
by the tenant and the effect of S. 4 clearly is to throw 
upon the landlord, when once it is shown that one- 
crop land has been converted into two-crop land, the 
burden of proving that this was not due to anything 
done or spent by the tenant : 35 219, Doubted, 

(Coutts-Trotter, C. J. and Wallace, J .) Krishna 
Menon v. M, Unni Mamu. 90 I.C. 999 = 

22 M.L.W. 186=AJR. 1925 Mad. 1222- 

49 M.L.J. 99* 

—S. 5—Costs of Improvements. 

A paying cost of improvements to tenant and taking 
possession—B subsequently desiring to take possession 
must pay cost of improvement to A. (Curgenven, J.) 
Mayankutti v. Biyyathumma. 104 I.C. 420= 

26 M.L.W. 161 = 39 M.L-T. 92 = 
1927.M.W.N. 790 = A-I.R. 1927 Mad. 824 = 

S3 M.L.J. 512. 

—& 5—Determination of tenancy. 

Section 5 (2) though it provides that a tenant 
continuing in possession after the expiry of his lease 
until the payment for improvements is made shall 
hold “ as tenant subject to the terms of his lease ” has 
not the effect of preventing the determination of the 
i tenancy for other purposes by expiry of the term 
(Reilly, J.) Paidal Nair v. Vaniyankelu. 

115 I.C. 343=AXR. 1928 Mad. 1237. 
—S. 5—Ejectment. 

- Payment of compensation is condition prece¬ 
dent toe ject men t. 

The Appellant was a sub-lessee in Malabar holding 
under a kanamdar. Respondent 1 had sued to redeem 
the kanam and obtained a decree. A dispute having 
arisen between the appellant and the Kanamdar as to 
who was entitled to the compensation for the improve¬ 
ments the Court ordered that the amount in dispute be 
kept in Court deposit to be paid out to whoever 
establishes his title. The deposit was accordingly 
made- The appellant contended that under Madras 
Act I of 1900 he could not be ejected from possession 
until the compensation for his improvements had been 
ascertained and paid to his credit. The respondent 
contended that so long as he has deposited the value 
of the improvements into Court, he has conformed to 

, the Act, and the appellant may be left to fight out ha 

1 7 *- • 4 
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MALABAR COMPENSATION FOR TENANTS’ 
IMPROVEMENTS ACT (1900,), S. 5—Eject- 

claim for compensation with. the kanomdar after 

ejectment. * , . t , .... . v 

Held : that the appellant cannot be ejected till jus 

claim for compensation has been adjudicated upon and 
the compensation amount found due to him has been 
paid into Court to his credit : A.I.R. 1922 Mad. 34/, 
Expl. and Dist.; 24 Mad. 47 (F.B.) Rel. on.; 

A.I.R. 1921 Mad. 609, Expl. ( Jackson , J.) Chandu 
Kutti v. Mahadevi. 110 I.C. 738—28 M.L.W- 704- 

A.I.R. 1928 Mad- 534 = 55 M.L J. 450. 

-- -Ejectment is legal before compensation is 

paid —JVo stay of execution is necessary pending re¬ 
valuation. t , 

S. 5 or 6 does not make the payment of the com- 

pensation a condition precedent to ejectment* Z9 L C. 

559, doubted. , _ _ , , 

;ven where an application under S. b for further 

valuation of new improvements of portions of lands 
after the decree is pending, there would be no objec¬ 
tion to the execution of the decree of ejectment as to 
the whole of the lands. ( Spencer and Ramesam, JJ ) 
Manakal Murthi Sankaran v. Areekara 

A2Harth Sankaran Nair. 

44 Mad. 960 — 1921 M. W. N- 470 = 

A. I. R. 1922 Mad. 347. 


—S. 5—Interpretation. 

- Meaning of. 

The expression "predecessor-in-interest has to be 
used not in a strict sense but as meaning a person who 
claims title from any other by assignment, transfer, 
gift, etc.; and in claiming compensation where one 
kanomdar redeemed the other, the latter should be 
treated for the purpose of S. 5 as the predecessor-in¬ 
interest of the former : 28 M. L. J. 184 and 17 1. C. 
433, Rel. on. (Kumaraswami Sastri and Walsh, 
II.) Kunjunni Nair v. Raman Menon. 

31 M. L. W. 210 = 
1930 M. W. N. 106 = A. I. R. 1930 Mad. 502. 
—S- 5—Jurisdiction. 

.- —Suit to restrain tenant from making changes 

in property Sect ion does not bar Civil Court's 
jurisdiction to entertain . 

There is nothing in Section 5 of the Malabar Com¬ 
pensation for Tenants Improvements Act which ousts 
jurisdiction of a Civil Court in a suit between the 
landlord and tenant to grant a temporary injunction 
restraining the tenant from making changes in the 
property. (Kumaraswatni Sastri, J.) Kadan 
Kulathil Saidali Kutti v. Charavoor Metham- 
koth Manakkal Godan Nambudri. 70 I.C. 713 = 

1922 M. W. N. 303=16 M. L. W. 238 = 

A. I. R. 1922 Mad. 172. 

—S. 5—Kanomdar. 

- -Right to remain in possession — Limits. 

Che plaintiff obtained a decree for redemption of 
the kanom properties against the defendant and in 
execution of that decree, obtained possession of the 
properties after paying to the defendant the value of 
the improvements as settled by the Court of trial. 
The defendant appealed against the decree with 
reference to the amount awarded for improvements, 
but he did not take any objection to the decree as to 
the right of the plaintiff to redeem. The appellate 
Court enhanced the amount payable on account of 
improvements, and to that extent, modified the decree 
of the Lower Court. 

Held, that under S. 5 of the Malabar Compensa¬ 
tion for 1 enants Improvements Act, the defendant was 
not entitled to remain in possession after the decree 
Rat redemption and so was not entitled to mesne 


MALABAR COMPENSATION FOR TENANTS 
IMPROVEMENTS ACT (1900), S. 1C— Impro¬ 
vement. . T ,, 

profits on the ground that under the Malabar Law the 
Kanomdar is entitled to remain in possession until 
compensation for improvements is paid to him. 
{Abdur Rahim and Odgers, jj .) Man IAN v. K. RAMAN. 

62 I. C. 724 = 13 M. L. W. 449 = 
A. I. R. 1921 Mad. 609 = 41 M. L. J. 15. 
—S. 6 —Compensation- 

- Commissioner has to consider compensation 

for improvements subsequent to decree awarding 
compensation—Onus lies on kanomdar to subply 
material for determination. 

Under S. 6 (3) the Commissioner has to consider if 
any and what compensation is to be given for new 
improvements subsequent to the date up to which 
compensation for improvements has been adjudged in 
the decree, and whether any improvement, which has 
already been adjudged, has to be re-va!ued in conse¬ 
quence of some change in its condition since the 
adjudication of it in the first case- It is not his 
business to make a valuation de novo, I'he starting 
point of the second valuation is the point where the 
first left off, and on the kanomdar rests the onus of 
putting before the Commissioner evidence on which 
he has to make his decision. (Wallace, /,) Godan 
Nambudripad v Krtshnan. 94 I. C. 913 = 

1926 M. W. N. 326 = 23 M. L. W- 754 = 

A. I. R. 1926 Mad. 680. 


—S. 6—Court-fee. 

- Damages, unlike improvements, affect Court- 

fee. 

The principle that improvements would not affect 
the < ?ourt-fee cannot be extended to damages. Such 
extension cannot be said to be intended by the phrase 
“or otherwise" in S. 6 (2), Madras Act (I of 1900), 
(Jackson, J.) Govindan Nair v. Ithaeuty. 

94 I.C. 557 = A.I.R. 1926 Mad. 542 = 60 M.L.J. 213. 
—S. 6—Interpretation. 

- Words “or otherwise in respect of the tenancy" 

include damages. 

The words “any sum of money accruing due for 
rent or otherwise in respect of the tenancy" are wide 
j, enough to include damages. Therefore when plaintiff 
sues for redemption of Kanom and also prays for a 
deduction of certain amount claimed as damages, he 
is entitled to pay the Court-fee after the amount re- 
co^ erable, by way of damages, has been ascertained 
and set oft against the amount payable by way of 
impiovements.^ A. I. R. 1926 Mad. 542 Reversed. 
(Jackson, J.) Govindan Nalu v. Ithaluty. 

1926 M.W.N. 442 = A.I.R. 1926 Mad. 764 = 




—S. 1C—“ Improvement.” 

Section 10 is governed by S. 3 and the word “ im* 
{movement in that section means the same thing as 
definition of ’ improvement” in S. 3 (3): 32 M.LJ. 541, 
L\pl. ( Phillips and Odgers, J.) Parameswara 
Nambudripad v. Sridharan Nambiar. 

115 I. C. 57 = 1928 M.W.N. 670 s * 

„ , A.I.R. 1929 Mad* 289. 

Usc Jnl trees and plants spontaneously grown 
it protected by tenant and adding to holdings' 
value are "improvement." 

Timber trees or other useful trees or plants sponta* 
neous y grown during the period of tenancy, are im* 

'!! ? are P rotec ted or maintained by the 

e- a d add to the value of the holding and are 

n^ U f L f °,, ai ! C cons,stent with the purpose. The 
nrpsnnrnf 1 at ^ey have grown up into trees is some 

1 tenant 'Tm tI ^ ey havc keen protected by the 
i tenant. 28 M.L.J. 184, Dist.; 33 M.L.J. 541,Exph 
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MALABAR COMPENSATION FOR TENANTS’ 
IMPROVEMENTS ACT (1900). S. 15—Com¬ 
pensation. 

(Phillips and Odgers, JJ.) Parameswara Nambu- 
dripad v, Sridharan Nambiar. 115 I-C. 57 = 

1928 M.W.N. 670=A.I.R, 1929 Mad. 289. 
—S. 15—Compensation. 

- Table of prices—Connotation of. 

The lower Court passed its decree in 1923 taking 
into account Local Government table of prices pub¬ 
lished in 1918 although there was another table pub¬ 
lished before the date of the decree. On appeal against 
the decree the High Court remanded the case direct¬ 
ing that the table of the nearest date to the date of 
decree should be adopted. The lower Court, however, 
amended its decree by taking into account a table sub¬ 
sequent to the date of the decree itself. 

Held : that the lower Court went wrong in taking 
into account a table subsequent to the date of the 
decree : 35 M.L.J. 219; 171.C. 131, Dist. (Odgers 
and Wallace, JJ.) AiiBi'v. Kuniiikavamma. 

118 I.C. 296 = A.I.R. 1929 Mad. 661. 

—S. 19—Compensation. 

*— Agreement to wait till end of tenancy without 

cutting trees — -Breach—Tenant is not entitled to 
compensation. 

Where the act of felling down the trees is an act 
of improvement, the imposition of a small Kuhzi 
Kanam fees does not, but the imposition of fee equal 
to the full value of the tree, does contravene S. 19. 
But where the felling down the trees is not an im¬ 
provement, the question does not arise. If the trees 
are in existence at the end of the tenancy, the tenant 
is entitled to compensation, but not otherwise, and if 
he chooses to enjoy the benefit of the tree by cutting 
it down during the tenancy, no question of compen¬ 
sation arises and consequently it is difficult to see how 
an agreement to pay some fee (small or large) for each 
tree cut can limit the right of tenant to make improve¬ 
ments and to claim compensation for them within the 
meaning of S, 19 of the Act. Where the agreement 
amounted to an undertaking to wait till the end of 
the tenancy when the tenant could get his compensa¬ 
tion. ,0.| 

Held : a breach of the undertaking deprives the 
landlord of his right to have the full grown trees at 
the end of the tenancy by paying their value to the 
tenant. (Ramesam , J.) Kelu Nair v. Viyathan 
Mahadevi. 69 l.C- 545 = 16 M.L.W. 310 = 

1922 M.W.N. 563 = 31 M L.T. 309 = 

A.I.R. 1923 Mad. 238. 
— S- 19— Proviso. ; . 

- Settling the amount of. Compensation. 

"Settling the amount of compensation" in S. 19 
(Proviso) does not include settling the rate of compen¬ 
sation to be paid for existing improvements at some 
future date, if they survive. And parties who before 
1st January 1886 had made a contract regarding the 
rates of compensation to be paid, are bound by that 
contract, even after that date: 40 Mad. 594, Foil.; 
S. A, 215 of 1924, Not Appr. (Reilly , J.) Pa i dal 
Nair v. Vaniyankeeu. 115 I.C. 349 = 

A.I.R. 1928 Mad. 1237. 

MALABAR LAW. 

Aliyasanthana. 

Anandravan. 

Custom of impartibility. 

Debts. • - 

.Devaswom. 

Gift. 

Kanom. 

Karuavan. , 

Landlord and tenant. 


MALABAR LAW—Anandravan. 

Land tenure. 

Maintenance. 

Makkathayam. 

Marumakkathayam. 

Mortgage. 

Nambudris. 

Stanom. 

Tarwad. - 

Tavazhi. 

Miscellaneous. 

—Aliyasanthana. 

-- Succession—Community of Pollution—Test Of 

heirship. ■ , 

Under Aliyasanthana Law it cannot be held that a 
divided family, however long it may be since the divi¬ 
sion took place, necessarily succeeds. There must at 
least be community of pollution in order to constitute 
heirship. {Phillips and Ramesam, JJ.) Secy, of 
State v. Dugappa Bhandary. 95 I.C. 789=* 

A.I.R. 1926 Mad. 921. 

- Reversioner's rights. 

When a reversionary heir succeeds to the right of a 
person entitled to question an alienation, the rever¬ 
sioner himself would frima facie have that right : 44 
Mad. 140, Dist. {Phillips and Ramesam, JJ.) Secy, 
of State v. Dugappa Bhandary. 95 I.C. 789= 

A.I.R. 1926 Mad. 921. 

- —-Family arrangement. 

Arrangement not to provide security for the mem¬ 
ber's separate debts, but to facilitate the separate 
enjoyment, which the members entered on as con¬ 
venient is legal, where all the adult members were 
parties in it. ( Oldfield and Hughes , JJ.) Kunhanna 
Rai v. Manku Chetty. 63 I.C. 365 = 

30 M,L,T. 25 = A.I.R. 1921 Mad. 669. 
- Junior member,—Right to manage. 

Where the de jure Ejman had practically abandon¬ 
ed his position, it is not essential that he should have 
done so in any formal manner in order to justify the 
management by his juniors. ( Oldfield and Hughes , 
JJ.) Kunhanna Rai v, Manku Chetty. 

63 I C. 365 = 30 M.L-T- 25= 
A.I.R. 1921 Mad, 669. 

- Marriage expenses--Defrayal by the Ear- 

navan. 

The marriage expenses of a junior member of a 
tanvad or Aliyasanthana family should be defrayed 
by the karnavan or ejman, provided that the 
family has adequate funds; and the karnavan or ejman 
has no valid and proper objections to the marriage 
(Case- law reviewed. I (Odgers and Madhavan Nair, 
JJ,) Sheshafpa Shetty v. DevaraJa Shetty. 

95 I.C. 401=49 Mad. 407 = 1926 M.W.N. 413 = 
24 M.L.W. 269 = A.I.R, 1926 Mad. 723 i 
1 50 M.L.J. 434. 

—- Separate maintcnance — Conditions. 

The right of a member of an Aliyasanthana fami¬ 
ly to maintenance in the tarwad house is undoubted 
and under certain circumstances he is entitled to 
separate maintenance outside; but the right to separate 
maintenance cannot be put on the mere ground that 
there is no such complete harmony in the house as to 
ensure the happiness of the claimant. Mere incon¬ 
venience is not sufficient to warrant separate main¬ 
tenance. There is also no right to claim maintenance 
charges for a period when some members resided away 
for a portion of the year, with their husbands or wives. 
(Phillips, J) Chandaya Hedge v. Kaveri Hegadthi. 

92 I.C. 390=A.I.R, 1926 Mad- 189 = 49 M.L.J. 727. 
—Anandravan. 

-- Right to sue on behalf of Tarwad. 

\ Unless the karnavan himself is disabled from suing 
to obtain other relief regarding the tarwad property 
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MALABAR LAW—Custom of impartiality. 

an anandravan cannot be allowed to sue on behalf 
of the tarwad for the relief claimable by the tarwad 
in respect of the tarwad property. (20 Mad. 129 ; 
43 Mad. 393 ; 32 M. L. J. 323 and 29 M. L. J. 632 
Foil, and 14 Mad. 101 Expl. and Dist. ( Phillips , J.) 
V. K, Packi v. V. K. Muhammad. 91 I.C. 638 = 

A-I.R. 1926 Mad. 150 = 49 M L.J. 513. 
—Custom of impartibility. 

No custom of impartibility exists among Thiyvas 
families : 17 Mad. 184 Expl. (Waller and Madhavan 
Nair, JJ.) Pattukkayal Chakutti v. Kothebra 
Chandukutct. 105 I.C. 55 = 39 M.L.T. 314= 

A-I.R. 1927 Mad. 877 = 53 M-L.J. 368- 

—Debts. 

•- Karnavan —Bin ding nature. 

Where by the terms of the karar, a karnavan has 
specifically divested himself of the power to incur debts 
he has no power to bind the tarwad by raising loans 
subsequently. (Pakenham Walsh, J.) MaVili Ere- 
chan Menoki v. Komapan Nair. 125 I.C. 65. 

—Devaswom. 

- -Suit by one—When proper. 

Per Ramesam, J. —Where the other Uralan is a 
party to the suit the principle that a suit by one of 
twoUralans to recover Devaswom property from a 
lessee without consulting the other is liable to be dis¬ 
missed, does not apply. 34 Mad. 406; 26 Mad. 461 and 
24 M. 296 Dist. 

Per Wallace, J .—The remedial right of the Uralans 
as trustees does not accrue to the trustees until they 
as a body after consultation signify their will to deter¬ 
mine the lease and communicate that Will to the 
lessee. (Ratneqam and Wallace, JJ.) Kannan 
Kutty v. Elay a Veetil Velu. 80 I.C. 139 = 

19 M-L.W 115=1924 M.W.N. 151 = 
A.I.R. 1924 Mad. 771=46 M.L.J. 122. 

-- Renewal of kanom by one. 

A renewal of a kanom by one of several Uralars with¬ 
out consulting the other Urlars is not binding on the 
Devaswom. (Spencer and Krishnan, JJ.) Sankaran 
Nambi v. Devaki. 73 I.C. 491 = 16 M.L.W. 26 = 
1922 M.W.N. 428 = A I R. 1922 Mad. 259 = 

43 M.L.J. 572. 

——— Miner's Righ J s* 

—A minor can be an Uralar of a Devaswom and a 
suit by the next friend of the minor IJralar on behalf 
of the Devaswom is not bad. (Spencer and Krishnan, 
JJ,) Sankaran Nambi v. Devaki. 73 I.C. 491 = 

16 M.L.W. 26=1922 M.W-N. 428 = 
A.I.R. 1922 Mad. 259 = 43 M.L.J. 572. 

—--The continuance in caste of a person chosen as 

an Uralan of a devaswom because he is a Nambudri is 
essential for his continuing as Uralan. (Krishnan, J,) 
Haruiara Iyer v. Ukkandan Variar. 

81 I.C. 498 = A.I.R. 1925 Mad. 207. 

- Right to be consulted . 

The general rule, that Uralars (temple trustees) 
in a Malabar Devaswom are entitled to be consulted 
before any act—such as the granting of a lease or 
Meleharth —is done in the management of the trust 
property, is well established. There can be no excep¬ 
tion to it even when the omission to consult a Uralar 
is attributable to bis possession of an interest which 
would disqualify him from giving an independent opi¬ 
nion. 34 Mad. 406 and Wilkinson v. Mai in 

(2 Beav. 104), followed. Attorney-General v. Shear¬ 
man, (2 C. and .636) distinguished. ( Oldfield and 
Ra me satin, JJ.) Matumulla Manikoth* Pattam 
Chander v. Kuttiyil Rayjru. fig I.C. 39fi = 

15 M.L.W. 264 = 1922 M.W.N. 172 = 32 M.L.T 25 = 

—Gift A,I,R * 1922 Mad - 2=42 M.L.J. 280. 

—— Gift by father—Estate taken. 


MALABAR LAW—Kanom. 

A father who is governed by the Malabar law is 
entitled to make a gift of his property to anybody. 
If his intention is to give it to any one absolutely 
nobody is entitled to claim the property for the 
benefit of the family, but where the intention as 
gathered from the conduct of the parties as well as 
from the circumstances, was to benefit the family, it 
cannot be said that because the property was 
purchased in the names of only one or two children, 
that property ought to be considered as the separate 
property of such child or children : 31 I.C. 854 and 
25 M.L.J. 637, Foil. (Devadoss, J.) Mommad KUTTI 
v. Ramunni Nair. 109 I.C. 245 — 

A.I.R. 1928 Mad- 962. 

- Gift by husband—Estate taken. 

Where a person makes a gift to or buys property 
in the name of his wife, when there are children by 
the wife, there is no presumption that the property 
given to her or acquired in her name should be for 
the benefit of herself and her children and that she 
should not have an absolute interest. Devadoss, J.} 
Kaliani Amma v. Karthiyani Amma. 99 I.C. 589= 

38 M.L.T. 103 = A-I.R. 1927 Mad- 299. 

52 M.L.J. 17. 

■ Gift of Tarwad property. 

A-gift of tarwad property executed by the karnavan 
and other members of the tarwad is not void 
ah initio and where the adult members of the tarwad 
have not sued to set aside the gift within limitation, a 
suit to set it aside cannot afterwards be maintained. 
(Wallace, J.) K. Janaki v. P. Govindan. 

85 I.C. 546 = 22 M.L.W. 113 = 
A.I.R. 1925 Mad. 990. 

- Fam ily—Pro pert y — II Ken valid. 

The karnavan and the junior members all together 
might make a gift of the entire family property if 
they so choose and if the karnavan makes such a gift 
and the other members of the family affirm it the 
result would be the same. There is no provision of 
law which lays down that they must affirm it by some 
positive act of theirs. (Abdur Rahim and Oldfield, JJ.) 
Thayyil Mam mad v. P. Mammad. 60 IC. 118 33 

44 Mad. 140 = A.I.R. 1921 Mad. 376. 


Kanom. 


Kanomdar and Mortgagee from — Respective 

rights. 

The Kanomdar has no right to sell the jenmi 
property. His only right is to remain in possession 
until he is repaid the kanom amount plus the value 
of improvements. A mortgage of that interest takes 
his mortgage subject to the liability of the Kanomdar 
to be redeemed at the end of 32 years. As regards 
the right to have an account of the cost of improve¬ 
ments, the tenant’s right is analogous to the right to 
a chose in action and the landlord is not affected by 
a t ,a usfer ^ unless he has notice of it; 
-3 Mad. 86 Ref. There is no privity between the jenmi 
and mortgagee of the kanomdar’s interest who is not 
m possession of the estate. Jenmi is not liable to pay 
, e mor tgagee of kanom interest his mortgage amount 
ecause jenmi, failed in the redemption suit to make 
nm a paitv, it he never had anv notice of the sub- 
mortgage. (Spencer, J.) Viswanatha Iyer v. 

lhimukuti Amma, 95 i. c. 3 = 1926 M.W.N. 249 = 
23 M.L.W. 761 = A.I. R. 1926 Mad. 650. 


ci Six' m books on Malabar Law to 

show that the tenure ‘Neerozhikka Otti Kanom’ is 

{Krishnan and Ramesam, JJ.) Pyru 
Nambi a v. Kappalli Kanara Kurup. 70 I.C. 20= 

1923 M.W.N. 76 = 16 M.L.W. 930 = 
A I R, 1922 Mad* 185=42 M L.J. 350 , 
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MALABAR LAW—Kanom. 

- ■ Kiittotndar—Right to remain in possession — 

Limits. 


The plaintiff obtained a decree for redemption of 
the kanom properties against the defendant and in 
execution of that decree, obtained possession of the 
properties after paying to the defendant the value of 
the improvements as settled by the Court of trial, 
'he defendant appealed against the decree with 
reference to the amount awarded for improvements : 
but he did not take any objection to the decree as to 
the right of the plaintiff to redeem. The Appellate 
Court enhanced the amount payable on account of 
improvements, and to that extent, modified the 
decree of the Lower Court. 

Held,, that under S. 5 of the Malabar Compensation 
for Tenants Improvements Acts the defendant was 
not entitled to remain in possession after the decree 
for redemption and so was not entitled to mesne 
profits on the ground that under the Malabar Law 
the Kanomdar is entitled to remain in possession 
until compensation for improvements is paid to him. 
Abdur Rahim and Odgers, JJ.) Manian v. 
K. K. Raman. 62 I.C. 724=13 M.L.W. 443 = 

A I R. 1921 Mad. 609=41 M.L.J. 19. 
— Kanom —Melcharth. 

The mere non-payment of a manusam or 3anjanyam 
promised cannot invalidate a melcharth otherwise 
valid. Sadasiva Aiyar and Spencer, JJ.) Krishna 
Menon v. Krishna Nair, 62 I.C. 598 = 

13 M.L.W. 584=A.I.R. 1921 Mad. 520= 

- g {, 4 ,1 H 40 M.L.J. 338. 

—A prior kanomdar has no right to question a 
melcharth if the term of his kanom has already 
expired. {Sadasiva Aiyar and Spencer, JJ.) Krishna 
Menon v. Krishna Nair. 62 I.C. 598 = 

13 M.L.W. 584 = A.I.R. 1921 Mad. 520 = 

40 M.L.J. 338. 

—Kanom —Nature. 

A kanom is an anomalous mortgage being a com¬ 
bination of a usufructuary mortgage and a lease for 
12 years. ( Spencer , J.) Viswanatha Iyer v. 
Chimukuti Amma. 95 .C. 3= 

1926 M.W.N. 249 = 23 M.L.W. 761 = 

A.I.R. 1926 Mad. 650. 
—A Kanom partakes of the nature of a usufructuary 
mortgage and a lease and that is an anomalous mort¬ 
gage falling under Section 98 of the Transfer of Pro¬ 
perty Act. It is not either convenient or even practi¬ 
cable to embark in each case on an enquiry as to 
whether the amount advanced is so insignificant 
having regard to the necessities and position of the 
grantor of the Kanom that the transaction should be 
viewed only as a lease and not a mortgage. 

Where the document on the face of its recitals 
purports to evidence a Kanom demise, it is an 
anomalous mortgage with certain well known incidents 
attached to it by the customary law of Malabar. 
27 Mad. 373 Dissented from. 30 Mad. 300, Rel. on. 
{Sadasiva A, yar and NaPicr, JJ.) K.P.V.P. Kanna 
Kunur v. Thamasikum Varma JRaju. 

62 I.C. 386 = 44 Mad. 344 = 14 M-L-W. 66 = 
1921 M.W.N- 229 = A-I.R. 1921 Mad. 243 = 

49 M.L.J. 282. 


—Kanom—Redemption- 

■- Mortgagor's Right to set off. 

In a suit for redemption of kanom, a sum due to 
the mortgagor for arrears of rent from the mortgagee 
can be set off against the kanom amount and the 
mortgagor does not lose this right of set off by obtain¬ 
ing a personal decree against the Kanomdar for rent 
due to him : 41 Mad. 1043, Rel. on. {Devadoss, J.) 
Chirapath Thamasikkum Koeathayi Kunhi 


D. D. Vol, IV—18 


MALABAR LAW — Karnavan — Alienation — 
Powers. '' 

KRISHNAN NaMBIAR V - PUTHIYOTTIL KUNHI PENNU. 

98 I; C. 563 = 38 M L.T. 139 = 
A.I.R. 1927 Mad. 189. 

- Stay of delivery. 

Kanomdar is not entitled to have delivery stayed 
pending a revaluation of improvements. 44 Mad. 960, 
l oll. (Spencer and Devadoss, JJ.) Subramanian 
Pattar v. P.K.V. Sridevi. 75 I.C. 566 = 

18 M.L.W. 686 = 33 M L T. 101 =1923 M.W.N. 753 = 

A I R. 1924 Mad. 102 = 45 M.L.J. 687. 

- Collusion between karnavan and kanomdar. 

Where an Anandravan of a Tarwad sued for 
redemption of a kanom, executed by the karnavan, 
for consideration, no part of which was binding on 
the tarwad, and where the kanom-holder had suc¬ 
ceeded to the interest of the kanomdar under the 
earlier binding kanom, 1 

Held, that these facts would be sufficient to justify 
an inference of collusion between the karnavan and 
the kanomdar and to justify the grant of redemption 
decree in favour of plaintiff tarwad, as the continuance 
of the kanom would be prejudicial to the tarwad 
interest. Ayling and Odgers, JJ. J Amina Umma v . 
Rayarappan Nambiar. 74 I- C. 1026 = 

1923 M.W.N. 518 = A I R. 1923 Mad. 706. 
—Karnavan—Acquisition- 
- Presumption . 

Where there is no evidence to the contrary an 
initial presumption obtains that property which the 
karnavan of a tavazhi has acquired has been acquir¬ 
ed for the tavazhi and with the aid of the tavazhi 
fund. This presumption must hold good unless and 
until the person who states that the property is the 
karnavan's self-acquired property proves the fact by 
evidence. (Krishnan, J.) Chathu Nambiar v. 
Sekkaran Nambiar. 85 I.C. 1050= 

1925 M W.N. 61= A.I.R. 1925 Mad. 430= 

47 M.L.J. 695. 

—Karnavan—Acts of. 

- —Rinding nature. 

On dissolution of a partnership the Karnavan of a 
Thavazh accepted a smaller portion of the assets of 
the partnership than he was entitled to, under the 
terms of the partnership, from the partners who were 
strangers to the thavazh. On a suit by the junior 
members to set aside this arrangement, 

Held, that though the junior members were bound 
by agreements made by the karnavan during the 
continuance of the business of the partnership still 
after the dissolution they were not so bound. 
{Spencer and t Devados$, JJ . O. T. Soopi v. K. P. 
C Abdulla. 82 I.C. 198 = 20 M.L.W. 390 = 

1924 M.W.N. 782 = A.I.R. 1924 Mad. 909 = 

, • 1 - ■ 47 M. L. J. 554. 

—Karnavan—Alienation. 

_ ^Challenging by Attaladakkam heir. 

An attaladakkam heir succeeds to the properties of 
a tavazhi only when there are no members of the 
tavazhi left and of course only to properties which 
were not disposed of by the last members of the 
tavazhi and therefore he is not entitled to challenge 
an alienation by karnavan which is not challenged by 
the other members in their lifetime. (Abdur Rahim 
and Oldfield, JJ.) Thayyil Mammad v. P. Mam- 
mad 60 I.C. U8 = 44 Mad. 140 = 

A I R 1921 Mad. 376. 
—Karnavan—Alienation—Powers. 

-- Kanom. 

In the case of an ordinary family, which has consi- 
derable properties, if the karnavan demise some pro¬ 
perty on kanom, bis act cannot be questioned by the 
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MALABAR LAW— Karnavan —Alienation — 

Powers. 

junior members of the family ; but where the family 
property consists of very few items, which items are 
actually in the possession of the members of the 
family and out of the income of which they are 
maintaining themselves, it is not a prudent act, on the 
part of the karnavan, to dispossess them of the lands 
by giving the kanom to a stranger, especially where 
the karnavan is not living with the family, but is 
living away from the family and he is not in posses¬ 
sion of property, with which he could maintain the 
other members. { Devadoss , J.) K. Chamber v. 
Pazhani. 90 I.C. 980 = 21 M.L.W. 78 = 

A-l-R. 1925 Mad. 740. 

--- —Renewal of kanom prior to expiry of period — 

Karnavan has power to grant Kanom without 
necessity—Renewal of Kanom is justified if for 
benefit of state. 

A renewal of a kanom by a karnavan before the 
expiry of its period, ,l when such renewal is to take 
effect from the date of expiry, is not valid, unless it is 
shown to be for necessity. A karnavan’s position is 
somewhat higher than that of a Hindu widow and in 
fact, he has, in some respects, greater powers than a 
manager of a joint Hindu family. 3 Mad. 169, Ref. 
He has full powers of management of the family 
property anti is even allowed to give kanoms of the 
tarwad property without necessity although the 
kanom amounts to an alienation of immoveable pro¬ 
perty. The chief reason for holding that necessity 
must be proved in order to validate a renewal execut¬ 
ed before the expiry of the subsisting kanom is that 
it is impossible to predicate some years in advance 
what the state of affairs will be when the original 
kanom expires, and what incidents should be imposed 
in order to make the demise beneficial. But where a 
particular demise is to take effect at once the above 
consideration does not come into play. If therefore 
a karnavan can obtain the consent of kanomdar to a 
premature renewal to take effect from that date, it 
does not necessarily follow that it is an act of bad 
management, even if necessity be not proved. Where 
the litigation is avoided by the compromise, the 
transaction must be recorded as having been entered 
into bona fide and for the benefit of the estate It is 
not necessary for a contracting party to prove that 
the estate did, in fact actually benefit. (Phillips and 
Devadoss t JJ.) Kenatha Achan v. Kalliani 

Amma * „ w „ 73 IC. 476=18 M.L.W. 203 = 

1923 M.W.N- 807 = A.I.R. 1923 Mad- 700= 

- ^—Moveables. 45 M.L.J, 258. 

The Karnavan of the tarwad is by his office invested 
with the management of the moveable proDertv of the 
tarwad. 39 M. L. J. 590, Foil. (Spencer and 
Ramesam. JJ.) Krishnan v. Mt. Govindan 

. nn a „ w 69 *; c 302 = 14 M. L. W. 539 = 
19^1 M. W. N. 715 —A.I.R. 1921 Mad, 677 = 

—A karnavan lias absolute power to sell and convert 
into money all moveable tarward property including 
decrees and debts. The alienee need not see to the 
application of the money nor need he enquire as To 
the existence of necessity. (Per Sadasiva Aiyar J) 
(Sadasiva Aiyar and Spencer tT\ c„ np ?[7A, 
Pattak v. Krishna Embrandrl 60 I C 77- 

12 M. L. W. 361=39 M L J Ran 

—Karnavan—Debts. J ‘ 59 °* 

———If a charge. 

A loan borrowed in excess!of the powers of the 

cbaree' a on aS tt ,e Tn? ed J* 3 famil V h™ cannot b 'e a 
Charge on the Tarwad property; 3$ Travancore. 


MALABAR LAW—Karnavan—Karar — Construc¬ 
tion. 

L. R 110, Appr, ; 22 Mad. 289, Dist. (Phillips and 
Ramesam, JJ.) Rama Vadhyar v. Krishnan Nair. 

93 I. C. 20=23 M. L. W. 186 = 
A. I. R. 1926 Mad- 398. 

—Karnavan—Decree againBt- 

- Tarwad when hound. 

A decree against the karnavan binds the tarwad if 
he was sued in his representative capacity and the 
decision of the latter question is not so much a ques¬ 
tion whether he was specifically impleaded as represen¬ 
tative of the tarwad, as whether Ik- was as a matter of 
fact not conducting the legation for the tarwad; and 
if it is found that he was, it does not matter if the 
other members were added or omitted to be added : 
53 I. C. 548 and A. I. R. 1523 All. 211, not Appr. ; 
27 Mad. 375 and 35 M.L.J. 51, Foil. (Wallace, J.) 
Vesu v. Kannamma. 97 1. C. 551 = 

1926 M. W. N. 763 = A. I. R. 1926 Mad. 991 = 

51 M. L. J. 282. 

- Bin ding natu re — Onus. 

When the karnavan of a tarwad or tavazhi has 
been impleaded in that capacity by a mortgagee or 
other alienee, a decision against him and the tavazhi 
property does not necessarily bind the other members, 
unless and until they show that the litigation was not 
honestly conducted on their behalf. The burden of 
proof depends on the circumstances and not on any 
presumption invariably arising out of Malabar institu¬ 
tions. (Oldfield and Ramesam , JJ.) Subramanian 
Pattar v. K. U. Raman. 69 I.C. 363 = 

16 M. L. W. 620 = 31 M. L. T, 454 = 
A. I. R. 1922 Mad- 519 = 44 M. L. J. 596. 
The decision against a karnavan when lie has 
litigated in good faith is binding on the tarwad. 
(1914) E M.W.N. 689, Dist. (Sadasiva Aiyar and 
Spencer, JJ .) K, Krishna Menon v. K. Krishnan 
Nair * 62 I.C. 598 = 13 M.L.W. 584= 

A.I.R, 1921 Mad. 520 = 40 M.L.J. 338. 
Karnavan Delegation of management. 

A karnavan can surrender his powers of manage- 
mem. (Walsh, J.) (Mavili) Erochan Menoki v. 

1 t NNASSERI ElFVANA TARWAD KARNAVAN. 

T , 0 . r A.I.R. 1930 Mad. 821. 

1 . karnavan of a tarwad executed a docu¬ 

ment in the first part of which he renounced his 

LTn? ° mana e ement of the tarwad and in the 
anan fr fl £ delegated them to two of the junior 

tninrl m . ° r the consideration of Rs. 500 and 
h t 5 nance - and the document recited that 
|: V J nandravans were to act “ as the representa- 

°f tnyself, the karnavan,” 

two mrtfh. ', he doc T ent could not be divided into 
eithe^of r-no m “ S ‘ be re g arded as one document 
tl'era. °‘ P owers of delegation of 

to an out-anrt.o ' W3S mvadd because it did not amount 
nizini; the senln ul1CUI1; htionaI renunciation recog- 
latter i, w ' "‘ 0 v r ,, a " a k udravan ' s rights of succession. If 
to delegate h. * because a karnavan has no right 

>2 Mlate : ,f, V 3 ?- 182 < FB >. i 

RAMAHKUTry Mknom " ‘tf a,,d OJgers.JJ.) 

tao.UwJ- Beevi Umma ' US 1.0. 65 = 
-Karnavan 28 ir5 , W ' N « 713=A I R ' 1929 Mad. 266. 

Karnavane7ec a toiT C t° nStrUC f‘° n - 

van as follows * r * a barar in f av our of anandra- 
or extraordinary °” tractin 8 of debts for accidental 
both of them* y \vk l i vas to be witb consent of 
pate, the lattor ei J , tbe ,f° r . tlier could not partici- 
former. KarnavaT>^c°uld raise it independently of the 

affairs without i n , terfere Jn tte tarwad 

as power of afinrn u P atin S w *th anandravan so long 
9f attorney was; in force, Held t l»t accord. 
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MALABAR L AW—Karnavan—Negligence. 

ing to the karar, he had no power to raise loan, 
without anamlravan, while latter alone could do so: 
A.I.R. 1921 Mad. 520, Expl. (Walsh, J.) (Mavih) 
E KOCH AN MeKOKI V. PUNNASSE Rl F.I.EVANA 

Tarwad Karnavan. A.I.R. 1930 Mad. 821- 

—Kama van—Negligence- 

-ir/wf is. 

Where Appellate Court grants relief which nobody 
has asked and of which the karnavan of a tarwad has 
no notice, no gross negligence can be '.attributed to the 
Karnavan, even if he did not contest the appeal. 
A.I.R. 1925 Mad. 792 and 7 Mad. 413, Dist. 
(Wallace, J.) Thiruvengadam Mammad v. Chath- 
amkara Ammal. 114 I.c. 230 = A.I.R. 1929 Mad. 89. 
—Karnavan—Position of. 

-- Trust vested in Tarwad. 

Where a trust is vested in the tarwad, the real 
trustee is the karnavan since the members of the 
tarwad have no personal right to interfere in his 
management. They have merely the right to succeed 
to the trusteeship if and when they succeed to the 
karnavanship, and his office and duties cannot be the 
subject of transfer or devolution. {Wallace and 
Thiruvenkatachariar, JJ.) Kelu Achan a*. Siva- 
KAMA PATTAR. 113 I*C. 635“ 

A.I.R. 1928 Mad. 879. 

‘Management —Accou n t i ng. 


The karnavan is the manager of the family estate. 
He may administer that estate for the benefit of tl 
family according to his own discretion. He is not 
bound to render any account or to pay to the tarwad 
any surplus he may have in his hands, which of 
course does not mean that he may devote the surplus 
to other than tarwad purposes, but only that he need 
not distribute it among the individual members, if in j 
his discretion he prefer to accumulate or invest it for 
the benefit of the family as a whole. If it be proved 
against him that he has abused this discretion and 
fraudulently misappropriated the family estate, he 
must account for that transaction. If it be proved 

cenerallv that he is a bad manager, he will be liable 
to removal, unless he gives a good account of his 
management. But he cannot be compelled actually to 
render accounts, by a threat of removal or for any 
other reason : Case law referred to. {Odgers and I 

Tsn'b'tati 71 V MANNAVEDAN V. SrEEDEVI. 

J wlc. 607 = 50 Mad. 431=2B M.L.W. 234= 1 

38M.L.T. 112=A I R. 1927 Mad. 122= 

52 M.L.J. 277. 

—The karnavan is not a mere trustee like the officer 

of a corporation, but his position is fully recognised 

as that of a manager of an undivided Hindu family. 

to dWd and Devadoss , JJ .) Meenakshi Netha- 

R VMM L v CttERlA PARWATI NETHIAR. 
RAMMAL V. ^ 1012 = 1923 M.W.N. 657 = 

A.I.R. 1924 Mad. 174. 

—Karnavan—Powers of. 

- —Restriction by karar Ltf^ct. 

It is a matter of frequent occurrence in Malabar 

ihat members of a tarwad agree by means of karars 

to have the rights of the existing karnavan restricted 
in certain particulars either by compel mg him to 
associate some other junior with him in the 
ment of the tarwad properties or bv putting - 
restrictions on his power. 1 be effect of such karar> 
u oSy to limit the powers of the particular karnavan 
concerned and persons who were only junior me 
bers at the time would not be oound by such restiiL- 
tions when they become in their turn karnavans o 
the tarwad, unless by themselves being parties to the 
karar, they have expressed themselves to be bound 


MALABAR LAW—Karnavan—Right of Junior 

Members. 

by such provisions even when they become karna- 
vans : 32 M.L.J. 323 and A.I.R. 1927 Mad. 897, Ref. 

The same principle would apply to cases where res- 
trict ions are imposed by decree of Court on a person 
who was the de jure karnavan on the date of the 
decree. Such restrictions would prima facie cease to 
have operation on the death of the particular karna¬ 
van concerned, unless there be something specific in 
or necessarily implied by the decree to the contrary. 
Beasley and Ananthakrishna Iyer,JJ >)l Sankunnv 
u. Krishna. 107 I.C. 499=51 Mad. 320= 

27 M.L.W. 93 = A.I.R. 1928 Mad. 465 = 

54 M.L.J. 682. 

--- Right of management. 

A Court is not required to go into the question and 
investigate with meticulous care a transaction being 
prudent or otherwise, if there was necessity for enter¬ 
ing into such a transaction for the purpose of raising 
the necessary amount. A karnavan has large powers 
of management, and to allow every transaction made 
or entered into by him to be made the subject of any 
such examination would virtually amount to a denial 
of that power of management: 35 M.L.J. 405 and 

A.I.R. 1923 Mad. 700, Foil. {Wallace and Srinivasa 
Aivanaar ff.) Moidin v. Pakki Musalidar. 

108 I.C. 738 (Mad). 
—The karnavan of a Malabar tarwad stands in an 
exceptional position. He is the only person entitled to 
represent the family and demise the property belong¬ 
ing to the family and to give a discharge in respect of 
outstandings due to the family. No doubt his powers 
could be curtailed by an arrangement entered into 
among the members of the family. But such an 
arrangement affects the members of the family only 
and not strangers unless strangers are also parties 
thereto. {Devadoss. J.) "Vasava Menon u. Kelu 
Achan. % IC, 735 = 1926 M.W.N. 648£ 

A.I.R. 1926 Mad. 1087. 
—A karar executed by a karnavan in which the senior 
Anandravan is to carry on the management under the 
karnavan by virtue of a muktyarnamak will not 
deprive the Karnavan of his position as Karnavan who 
is entitled to grant a melcharth binding on t h tarwad 
on proper occasions and for proper necessities. 
(5 M.L.W. 511. Foil.) {Sadasiva Aiyar and Spen¬ 
cer If.) Krishna Menon v. Krishna Nair. 

* J 62 I-C. 598 = 13 M.L.W. 584= 

A.I.R. 192lMad. 520=40 M.L.J. 338. 

—Karnavan—Removal of. 

Under a karar separate properties were allotted for 

the Bhakshanfc chitavu or the maintenance of the 
parties and properties were allotted for the men- 
chilavu expenses separately. A suit was brought for 
the removal of the defendant who was the karar 
karnavan from the management of the menchilavu 
properties only. It was found tUatjidlfle itisncftihivit, 
properties were the private properties of the various 
sub-branches of the tavasshi. 

Held : that the defendant could not be regarded as 
karnavan of those properties, and a suit or his 
removal from the management of those properties was 
maintainable. Madhavan Nair, ,/,) P. Ravanthil 
TaVazhi v. P. M. Mannadiar. 22 M-L.W- 149 = 

A.I.R. 1925 Mad. 1129. 

—Karnavan—Right of Junior Members- 

_ -appointment by Court — Construction. 

A suit was instituted by 18 junior members of the 
tarwad for the removal of the then karnavan. The 
1 plaint proceeded to state that plaintiff 1 therein would 
be the person who would be entitled to management, 
^and there was a prayer that plaintiff 1 should be 
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MALABAR LAW—Landlord and Tenant. 

appointed as manager. The plaint proceeded further 
to state that if for any reason the Court should feel 
inclined to associate any other member of the tar wad 
with plaintiff l in management, then plaintiff 1 should 
be appointed manager in conjunction with plaintiff 3. 
There was a second plaintiff in that case who was 
senior to plaintiff 3 but nothing was alleged, in the 
proceedings in suit about plaintiff 2. The Court passed 
a decree declaring that plaintiffs 1 and 3 be appointed 
to the management. Plaintiff 1 then died and plain¬ 
tiff 3 asserted that he was entitled to the management 
in preference to plaintiff 2. 

Held : that plaintiff 3 was only.appointed to associate 
himself with the then de jure karnavan, the then 
plaintiff 1, and that plaintiff 3’s appointment ipso facto 
ceased the moment plaintiff 1 died and that plaintiff 2 
became the karnavan. ( Beasley and Anantha- 
krishna Aiyar.JJ.) Sankunny v . Krishna. 

107 I.C. 499 = 51 Mad. 320 = 27 M.L.W. 93 = 
A.I.R. 1928 Mad. 465=34 M.L.J. 682. 

—Landlord and Tenant. 

Notice by one of the two Uralans of a Dewaswam 
to determine a lawfully created tenancy is invalid. 
{Ratnesam and Wallace, JJ .) Kannan Kutty v. 
Elaya Veetil Velu.80 IX. 139 = 19 M.L.W. 115 = 
1924 M.W.N. 151= A.I.R. 1924 Mad. 771 = 

46 M.L.J. 122. 

“—A condition in the lease that the landlord must give 
the value of the Kuzbijurs and Chamayams to the 
tenant on his eviction does not dispense with the 
necessity of notice to quit, (Ratnesam and Wallace, 
JJ.) Kannan Kutty v. V. Elaya Veetil Velu. 
80 I.C. 139 = 19 M.L.W. 115 = 1924 M-W.N. 151 = 
A.I.R. 1924 Mad. 771=46 M.L.J. 122. 

- —U ralans—Fresh lease from-one. 

Acceptance of an invalid lease of property belong¬ 
ing to two Uralans, from one of the two Uralans by a 
tenant who held under a lease from both the Uralans 
from year to year does not prevent the lessee from 
falling back on the original lease. { Ratnesam and 
Wallace, JJ.) Kannan Kutty v. Elaya Veetil 
Velu. 80 I.C. 139 = 19 M.L.W. 115 = 

1924 M.W.N. 151 = A.I.R. 1924 Mad. 771 = 

46 M.L.J. 122. 

-— Lease—Renewal — Construction. 

A Taraga, the purpose of which was to enable the 
tenant, or the lessee, to reclaim demised land and make 
improvements thereon, ran as follows : “I shall well 
improve the paramba and plant...&c. When the im¬ 
provements have survived the period of decay and 
the cocoanut trees begin to bear their first fruits, I 
shall take a taraga after fixing the rent in accordance 
with the local custom, on an inspection of the kuzhi- 
kanoms.” 

Held, that the words meant that the parties intend¬ 
ed that if the tenant made any improvements and 
those improvements were effective, he would be 
entitled as of right to a lease for another term of 12 ' 
years from the date of the expiry of the prior lease, 
and the rent was to be revised in view of any larger 
yield from the land, that may accrue and also havin>' 
regar to the custom of the country with respect to 
such a lease. 30 Mad. 300, Dist. S. A. 1423 of 1901 
Foil. (Abdur Rahim and Odgers.JJ ,) (Kaithal) 
Kuttali v. K. P T. K. Ummamma Amma. 

62 I.C. 62 = 44 Mad. 509 = 13 M.L.W. 208 = 
1921 M.W.N. 169 = A.I.R. 1921 Mad. 80= 

41 M.L.J. 202. 

•Lease—Duration —Presu nipt ion . 


MALABAR LAW—Maintenance. 

the presumption is that the tenancy is from year to 
year, if the tenants have no additional mortgage-rights 
as iu kanom tenures. tySadasiva Aiyar and Napier, 
JJ.) Ittinan v. Govindan Nambudri. 

62 I.C. 390=13 M.L.W. 397- 

—Land Tenure. 

- Ka ram Kozhu—For fei t u re. 

Land held on karam kozhtt tenure whether in 
North or South ft alabar is not liable to forfeiture by 
alienation. (Madhavan Nair, J.) Kkishnan Nam¬ 
budri pad v , Kunhan Nair. 86 I.C. 294= 

A-I,R. 1925 Mad. 914. 

- ■—An ubhavam — Forfeiture . 

Quaere —Whether an anubhavam tenure in 
Malabar can be forfeited for denial of landlord’s 
title. (Napier and Odgers, JJ.) Sredharam Valia 
Rajah v. Narayana. 71 IX. 270 = 

1921 M.W.N- 639 = 41 M.L.J. 525. 
—Land Tenure—Saswatham lease* 

-—'—Binding nature . 

Whether a saswatham ease is binding or not is a 
mixed question of law and fact. The validity of a 
saswatham demise after the life-time of the grantor 
will depend on whether it was for the benefit of the 
stqnom or not. 44 M. 509 Rel. (Ayling and Odgers, 
JJ • afterwards. Spencer and Venkatasubba Row, 
JJ.) Kelu Karup v. Raman Nair. 73IX. 275 = 

A.I.R. 1924 Mad. 247. 

—Maintenance. 

- Suit for—Parties, 

A suit for maintenance on the ground that the 
tarwad had acquired some additional property after 
the karar was entered into should include all the 
members of the tavazhi. A suit for maintenance 
only for certain members of the tavazhi is bad. 

( Devadoss , J .) Mayankutti v. Kathiri. 

86 IX. 747=21 M.L.W. 224 = 

r . „ A.I.R. 1925 Mad. 441. 

- '—Limits of—Right, 

In a Malabar tarwad, a member is entitled to be 

maintamed out of its income but he is not entitled to 

s ^ are the income. The karnavan is en- 

mimi ° USe the . “; COme in any-way he likes and no 
member is entitled to ask for an account, provided, of 

refu^t I?™ doeS not m ' s use the income or 
etu L to maintain a member of the family. 

to thp nr'w*? ^ arar - certain properties were allotted 

leroTotT? VF, ‘ and Some other Properties 

tavazhi. *^ ' 16 maintenan « o£ some other 

nofooen t'o T 8 ,^ the karar was in force it was 

that thev i E aln “ flS ,ocome forward and say 
oroolrtv wK d be glVen “penance, out of some 

K2J / i n °‘ the sub i ect of the karar. 

1 vaitossj.) Mayankutti v. Kathiri. 

86 IX. 747 = 21 M.L.W. 224 = 

- Personal decree. 1925 Mad ' 141 

agains^theVmnavan^jn th l J , T ,e . nanc ® personally 
*e 1st defendant persona ly and^Kav,!^ ’ ^ 

ordinary’cases’ * */ r f™ * ** * 


If the nature of agricultural tenancy is not proved, no room fnr tT ™ • TT — UUU3C < wnen mere is 

ibea even as regards agricultural leases in Malabar, j makes an insuffin Z n house * and - if the karnavan 

. l an insufficient allowance, the auandravans are 


an . tlr 72 IX. 833 = 

536 = 32 M.L.T.366 = 
a , ^ 2 p M-W.N. 247=46 Mad. 567 = 

I I Ions,'feS, 1923 Mad - 280 =« M.L.J 212. 

niainlenance’ont of tarwad are entitled to receive 
no ro„™ °f th . e ta ™ ad house, when there i 
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MALABAR LAW—Maintenance arrangement* ’ 

entitled to apply to the Court to determine what 
allowance is sufficient, having regard to the circum¬ 
stances of the family. The general principle is this : 
Prtma-facie the junior members living out of the 
tarwad house should be treated equally but the cir¬ 
cumstances of each particular one can be taken into 
consideration and it is for the karnavan to judge how 
much each particular one should get. He may take 
into consideration things like the health of a particu¬ 
lar child or the education of a particularly intelligent 
child or a child with small intelligence ; he can take 
into account the earning capacity of a juni >r mem¬ 
ber ; apparently it has been laid down that he can 
also take into account the fact that a particular person 
has himself made a rich marriage; and there are 
many other things which the karnavan in exercising 
his discretion, as, so to speak, the father of this 
family can take into consideration. It is enough to 
say that, on any such application to the Court, very 
great weight indeed should be given to the decision 
of the karnavan, and his decision in such a matter 
would not be lightly interfered with. (Schwabe, C. 
J. and Wallace, J.) Haji Karnavan v. Kunha- 
mayan. 72 I.C. 833 = 17 M.L.W. 536 = 

32 M.L.T. 366 = 1923 M.W.N. 247 = 43 Mad. 567 = 

A.I.R. 1923 Mad. 280=44 M.L.J. 212. 


—Maintenance arrangement, 

— ■ A f odifica t ton . 

Mere maintenance arrangements are usually subject 
to modification if there is an appreciable or material 
change in the circumstances, of the family : (1913) 
M.W.N, 379, Ref. (Waller and Madliavan Nair , 
77.) Sara Umma v. Kunhammad. 

94 I.C. 508 = 23 M.L.W. 584 = 
A.I.R. 1326Mad. 810. 

- Binding nature. 

Where in a suit for maintenance against the karna¬ 
van by the junior members of a tarwad it was found 
that a maintenance arrangement was entered into by 
a previous karnavan for his lifetime l 

Held : that the entire tarwad must be represented 
in the suit in order to give a decree for maintenance 
against the tarwad property. Moreover, in order to 
give effect to the plaintiffs' right to maintenance it 
may be necessary to substitute a new anangement in 
the place of the existing one. The law is well settled 
that a karnavan cannot set aside an existing mainten¬ 
ance arrangement unless he makes some other 
suitable arrangement. The plaintiff’s right to mainten¬ 
ance may be given effect to possibly without altering 
the existing arrangements by some slight adjustment. 
These and other necessary relevant questions can be 
considered and decided only in a suit in.which the 
entire tarwad is properly represented. {Waller ana 
Madhavan Nair. JJ.) Sara Umma v. Kunhammad. 

94 I-C. 508 = 23 M.L.W. 584 = 
A.I.R. 1928 Mad* 810. 

__ Setting aside — Enhancing — Parties—Condu 

* ! °In a suit by some junior members of a tarwad 
claiming maintenance from the karnavan of their 
tarwad the karnavan contended that the plaintiffs 
were not entitled to bring the suit without impleading 
the other members of the tarwad or at any .rate the 
other members of their tavazhi, because in 1886, 
the then karnavan entered into a karar with plamti fs 

ancestress by which certain 

for her family’s maintenance. It was perfectly cleai 
from the recital and from the various references to 
••tavazhis” that the allotment was one made jo the 
tavazhi, including future members. It was not denied 
that the members of the plaintiffs tavazhi remained 


MALABAR LAW—Marumakkathayam. I AH 

in possession of the properties allotted to them and 
consequently plaintiffs as members of the tavazhi 
were entitled to the benefits of the allotment and it 
appeared that plaintiffs had been obtaining their 
benefit at any rate shortly before the suit. 

Held : that if plaintiffs wanted to set aside the 
arrangement they must implead the other members 
of the tarwad or at least the other members of their 
tavazhi who were in possession of tarwad properties 
in lieu of maintenance and might claim enhanced 
maintenance if they thought that the circumstances of 
their family warranted the claim but it was not open 
to them to have the benefit of an allotment for 
maintenance to their tavazhi and to seek to add to it 
a separate allotment for each individual ignoring the 
benefits which they were already receiving. ( Phillips , 
J.) Kunhammad v. Sara Umma. 90 I.C. 849 = 

A.I.R. 1925 Mad. 1158 = 49 M.L.J. 121. 
—An arrangement for maintenance made by a karna¬ 
van cannot be set aside by his successor except for 
good cause. ( Phillips , J.) Kunhammad v. Sara 
Umma. 90 I. C. 843 = A. I. R. 1925 Mad. 1158= 

49 M. L. J. 121. 

"-Maintenance—Nature. 

The English word "maintenance” is not a correct 
equivalent of the Malayalam word "chilavu” of which 
it is generally understood to be a translation. The 
term means "expenses” and is comprehensive in its 
significance. (Odgers and Madhavan Nair, JJ.) 
Sheshappa Shetty v. Devaraja Shetty, 

95 I. C. 401 = 24 M. L. W. 269 = 
1926 M.W.N. 413=49 Mad. 407 = 
A. I. R. 1926 Mad. 723 = 50, M. L. J. 434. 

—Marumakkathayam. 

-■— Meaning. 

Mukkathayam law means merely a system of 
inheritance by sons as distinct from Maru¬ 
makkathayam law a system of inheritance by 
daughters. (Wallace and Srinivasa Ayyangar, JJ ,) 
Kandiyil Kundun v. Neelambalatha Andi. 

114 I. c. 333 = A. I. R. 1929 Mad. 508. 

— - ■ ~ Partibility. 

It imports no custom either way on the question of 
partibility which must be established in each case, 
(Wallace and Srinivasa Aiyangar, JJ.) Kandiyil 
Kundan v. Neelambalatha Andi. 114 I. C. 338* 

A. I. R. 1929 Mad. 508. 

-- Gift by husband—Estate taken. 

When a follower of Marumakkathayam law makes 
a gift of property to his wife and children, she having 
already children living by a former husband, the 
donees do not take the property with the incidents of 
j tarwad property such as impartiality attached to it, 
but only as ordinary donees each entitled to an equal 
share as tenants-in-common. 16 Mad. 201 (F. B.). 
Dist. (Krishnan and Venkatasubba Rao , JJ.) 
(Afterwards) (Venkatasubba Rao and Reilly f JJ .) 
Moithian v. Puthiyapurayil. 110 I. C. 480= 

28 M. L. W. 491 = 51 Mad. 574 = 
1928 M. W. N- 331 = A. I. R. 1928 Mad. 870 = 

55 M. L. J. 208. 

-- Management of tarwad^Ordcr of right. 

The right to the management of the tarwad affairs 
in the case of a Marumakkathayam tarwad devolves 
on the seniormost male member according to Maru¬ 
makkathayam law. When a karnavan is removed the 
next senior in age becomes the de jure manager and 
karnavan and steps into the position ipso facto with¬ 
out any sort of appointment by the Court. The only 
1 means by which such rights of karnavanship could be 
lost to the seniormost members are: (1) by removal by 
decree of Court; (2) renunciation by act of party; anti 
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MALABAR LAW—Mammakkathayam. 

(3) by death. ( Beasley and Ananthakrishna 
fyer.JJ-) Sankunni v. Krishna. 107 1.0.499 = 

51 Mad- 320 = 27 M. L. W. 93 = 
A. I. R. 1928 Mad. 465 = 54 M. L. J. 582. 

- —Law governing. 

The Mukkathayam Vhiyyas are governed by the 
customary law and when a question arises as to what 
is the rule of law governing them on any particular 
matter, the Court has to see what is the rule of cus¬ 
tomary law obtaining amongst them in that matter 
and in cases which are not sufficiently covered by 
prior decisions, the question will have to be deter¬ 
mined with reference to the evidence in the case: 
17 Mad. 184, Expl. 19 Mad. 440 and 19 Mad. 1 , Ref. 

In the absence of any satisfactory evidence to show 
what exactly is the rule of the customary law in any 
particular point, the rule of Hindu law on that point 
must be presumed and adopted to be the rule of the 
customary law obtaining amongst the community on 
that point. The presumption therefore will be useful 
and will hold good only if satisfactory evidence is not 
forthcoming as to what is the rule of the customary 
law; 39 M. L. J. 427 and S. A. 2092 of 1920, Diss. 
from. 15 Mad. 291, Expl. and Foil. A. I. R. 1921 Mad. 
661, Ref. (Waller and Madhavan Nair, JJ.) 
Pattukka yal Chakutti v. Kothembra Chandu 
Kutti. 105 I. C. 55 = 39 M. L. T. 314= 

A. I. R- 1927 Mad. 877=53 M. L. J. 368. 

” — Jift to daughter—Estate taken. 

Where a Mahomedan of the North Malabar who 
followed the Marumakkathayam law executed a gift 
deed in favour of his daughter which recited after 
giving the property to her in the singular as follows 
** in future except for you and your offspring (Santha- 
nam) there is no claim, concern or right of entry for 
me over this paramba * * -:i * you and your 

Santhanams should hold the said paramba in posses¬ 
sion and enjoy the same as your jenmom.” 

Held : that the property became putravakasam 
property belonging to the donee's tavazhi and not the 
absolute estate of the donee. {Wallace, J.) Kun- 
hammad Kutti v. Cheria Mammad. 79 IX. 886 = 

20 M.L.W. 41 = 34 M.L.T 238 = 1924 M-W.N- 430 = 

A.I.R. 1924 Mad. 787 = 47 M.L.J. 679. 

- — .Right of male members. 

There is no custom among the Marumakkathayam 
Mappillas of North Malabar by which males are 
treated as having no right to be consulted in the 
managements of the affairs of the tarwad or tavazhi 
and no right to participate in the income of the 
tarwad or tavazhi properties. This property cannot 
be settled as Strisothu on the female members of a 
tarwad or tavazhi to the exclusion of the males or so 
as at least to authorize the female members to sell 
the family property otherwise than for necessary 
tarwad purposes without the consent of the males. 
(Spencer, Kumaraswamy Sastry and Rames- 
Muhammad Kunhi v. Packrichi Umma. 

72 I C. 671=46 Mad. 650 = 18 M.L.W. 502 = 
1923 M.W.N. 849 = A.I.R. 1924 Mad. 28 (F. B.) 
- Custom as to-^Validity, 

It may be proved that by family custom Maru¬ 
makkathayam Law and not Muhammadan Law 
applies to succession to the property of a Muham- 
Qiadan in Malabar. Such a custom is neither 
immoral nor opposed to public policy. Moore's 
Malabar Law and Custom, p. 326 not Foil. • 15 
W. R. 47, (P,C.) Dist. 22 Mad. 494. Foil. (Oldfield 
and Ramesam, JJ.) P. K. VattQli Kalandar v. 
K.V. Puthavaram Kalandar. 69 i.c, 570 = 

14 M.L.W. 702 = 1921 M.W.N. 754 = 
Jl. 1.R» 1921 Mad. 694=41 M L.J. 437. j 


MALABAR LAW—Stanom. 

—Mortgage. 

- Kumki and warg lands — Improvements. 

In South Kanara, a usufructuary mortgagee when 
put in possession by the mortgagor of kumki lands 
along with warg lands, the latter alone being specified 
in the mortgage deed, is entitled to the value of 
improvements effected by him not only in respect of 
warg land, but also in respect of kumki land, even 
though the express agreement for compensation refers 
to warg lands onlj r : 24 M.L.J. 397 and 15 I.C. 278, 
Ref. (Beasley, C. J. and Pandalai, J.) VASTLYA 
Holla v. P. Mahabala Rao. 31 M.L.W. 534 = 

A.I.R. 1930 Mad. 674 = 58 M.L.J. 575. 

—Numbudris—Custom. 

No custom was proved among the Pay3'anoor 
Gramam Nambudiris by which self-acquisition o a 
male member dying intestate devolves upon his 
tavazhi, in the absence of his wife and children. 
(Devadoss , J.) Parameshwara 1'irumumpa v. 

Narayana Tirumumpa. 107 I. C- 655 = 

A.I.R. 1928 Mad. 172. 

—Nambudris—Disqualification to manage. 

Convictions for a criminal offence and absence of 
readmission into caste after return from jail, disquali¬ 
fies a Nambudri for the right of management of 
illom properties. (Krishnan, J.) Harihara 
Aiyar v. Ukkandan Variar. 

81 IX- 498 = A.I.R. 1925 Mad. 207. 

—Nambudris—Law Governing. 

The Hindu Law as contained in the Mitakshara 
is the law that governs the Namboodris at Malabar 
save in so far as it is proved to have been modified by 
usage or custom having the force of law. Therefore 
in the absence of either party proving that a special 
usage or custom not known to the ordinary Hindu 
Law has been established by precedents or otherwise, 
Courts will ordinarily apply only the Hindu Law to 
Namboodris. \ Jackson, J.) T.M. Narayanan Nam¬ 
budri v. K. Ravunni Nair. 84 IX. 973 = 

20 M-L-W. 876 = 35 M.L.T. 127 = 
1924 M.W.N. 792 = A.I.R. 1925 Mad. 260= 

47 M. L. J. 686. 

—Nambudris—Mortgage by ' de facto guardian. 

Where the illom of a Namboodri consisted of a father 
who was an idiot, his two sons who were minors and 
their step-mother who was managing the household 
and looking after the minors and where the step 
mother borrowed money on mortgage of family pro¬ 
perties for family necessity and a suit was brought to 
enforce the mortgage, 

Held : that there was no authority of the morb 
j gagor either as guardian of the members of the family 
or its surviving efficient member to mortgage the 
family estate and that the mortgage was not enforce¬ 
able against the family properties since a mere de 

H!- iardian ^ as no such power. (Jackson, J.) 
t. M, Narayanan Nambudri v. K, Ramunni Nair. 

84 I.C. 973 = 20 M.L.W. 876 = 35 M.L.T. 127 = 
1924 M.W.N- 792 = A.I.R. 1925 Mad- 260 = 

47 M.L.J. 686. 

—Stanom. 

“ Stanontdar's leasing powers. 
he stanomdar is entitled to grant a lease for a 
erm exceeding his own life-time, so as to make it 
lnding on bis successor, provided the lease is such as 
li> beneficial to the estate. Moore’s Malabar Law 
PP- 349 and 351, Ref. to. (Ahdur Rahim and 
‘9 Crs * JJ.) Kuttali v. Umma mm a Amma. 

62 IX. 62 = 44 Mad. 505 = 13 M.L.W. 208 = 
1921 M.W.N. 169 = A.I.R. 1921 Mad. 80 = 

41 M.L.J. 202* 
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MALABAR LAW— Tarwad Debts. 

—Tarwad. 

— Debts — 1 Necessity,' 

Payment of kist does not of itself constitute a 
necessity to borrow. (Walsh, J.) Erochan Menoki 
V. Punnasseri Elevana. A I R. i930 Mad. 821. 
■- Children of mate members — Rights. 

The children born of male members of a Marumak- 
kathayam tarwad are not members of that tarwad 
and in the absence of bona fide disputes requiring 
settlement the principles regarding family settle¬ 
ment are not applicable to a virtual partition of 
tavazhi properties allotting to them certain shares in 
that property : 39 Mad. 317, Foil.; Stapleton v. Sta¬ 
pleton : (White and Tudor's Leading Cases), 1 Equity 
234, Ref, (Ananthakrishna Ayyar, J.) Pakkaran v, 
Pathumma Umma. A.I.R. 1930 Mad. 541. 

*-- —Manage me n t . 

There is nothing to prevent the members of a tar¬ 
wad agreeing to or acquiescing in the management 
being in the senior female, and if the evidence be 
sufficient to establish their consent or acquiescence, 
there would be nothing illegal in such an arrangement. 
Such an arrangement can also be established by 
proof of general custom. (Wallace, J.) (Puthalath) 
ChaTTI SOOPI V. Ch A MB AT AM VEETIL KaNNAN 

Nayak. 1929 M.W.N. 873 = A.I.R. 1930 Mad. 418. 

- Representation by Karnavan. 

Where the tarwad, having notice of an appeal 
through its karnavan by whom it was throughout 
represented, docs not choose to appear, it cannot be 
said that it was not represented in the appeal and a 
decree passed will be binding on it although the 
karnavan did not contest the appeal. (Wallace, J. 
ThiruvengAdam Mam mad v. Chathamkara 
Am mad. 114 I.C. 230 = A.I.R. 1929 Mad. 89. 

- Members can be made parties to suit. 

The contention cannot be upheld that except against 
the karnavan as the sole defendant in th|^ case no suit 
can be instituted or claim enforced in a Court of law 
if the property with reference to which the decree 
would be obtained is the property of the tarwad and 
it was intended by the plaintiff to bind all the mem¬ 
bers of the tarwad by the adjudication. There is no 
principle or rule of procedure preventing all the 
members of the tarwad Tom being made parties to 
the suit and afforded an opportunity to plead to the 
particular claim. (Srinivasa Aiyangar and Curgeli¬ 
ven, JJ.) Ammalu Amma v. Narayanan Nair, 
111 I.C- 210 = 51 Mad. 549 = 29 M.L.W. 460 = 

A.I.R. 1928 Mad. 509. 

-- —Junior'member s' acts cannot bind family. 

The fact that a junior member of a Malabar tar¬ 
wad is either a consenting party to or was cognizant 
of the use of the family property in a particular way 
by strangers would not necessarily bind the family or 
the 'karnavan. (Devadoss, J.) Mannai i il Krish- 
nan Nair v. Sivaramakrishna Pattar. 

98 I.C. 619 = 24 M.L.W. 691=A.I.R. 1927 Mad. 73- 

-- Property inthe name of Karnavan and Anand - 

r avan — Presumption . 

There is a very strong presumption that property 
standing in the name of a karnavan belongs to the 
tarwad. But a similar presumption does not arise in 
the case of an anandravan. Ordinarily an anandravan 
has no private property, but is only a member of the 
tarwad which owns properties, but when there is 
property standing in the name of an anandravan and 
it is not shown that he has been in possession of 
tarwad funds, the presumption in favour of the pro¬ 
perty being tarwad property is very slight, and it is 
open to the anandravan to show he had private money 
out of which he could aoquire the property. (Phillips i 
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mill Ramesam, JJ.) Ahmad v. Manha Mammad. 
96 1,0. 88=23 M.L.W. 575 = A I R. 1926 Mad. 643. 

- Liability for debts of Karnavan, 

Where there is no evidence to show either that the 
; money borrowed was spent on tavazhi purposes or 
that there was such a lack of tavazhi money that it 
was necessary to borrow, the mere fact that it was 
borrowed by karnavan for expenses of tavazhi, does 
not render the tarwad property liable : 22 Mad. 289 
and 35 M.L.J. 96, Dist. (Phillips and Ramesam, JJ .) 
Rama Vadhyar v. Krishnan Nair. 93 I.C. 20 = 

23 M.L.W. 186=A.I.R. 1926 Mad. 398. 

- Property of — Presumption . 

The mere recital in a gift deed that the property is 
jenmom property of the donors does not leajd to any 
presumption or inference in law, that the property was 
in the hands of the donors as tarwad property, 
(Wallace, J.) K. Janaki v. P. Govindan. 

85 I.C. 546=22 M.L.W 113=A.I.R. 1925 Mad. 990. 
- Agreement between members—Binding nature . 

Under an agreement between members of a Malabar 
tanvad the karnavan for the time being was to 
forego certain rights of his as manager and the 
management of the tarwad property was entrusted 
partly to an anandravan of the tarwad and partly 
to another man. The Karnavan with some other 
members of the burwad filed suit against one anand¬ 
ravan complaining of his mis-management. The 
karnavan died during suit and the defendant became 
the karnavan. 

Held : that the defendant was bound by agree¬ 
ment, that the cause of action survived and that the 
other members who had joined as plaintiffs had right 
to continue the suit. (Phillips and Odgers, JJ.) 
Sankaran Alias Kunhunni Nambudripad v. 
Vatakkiniyedath Kirangat Manakkal. 

90 I.C. 346 = 23 M.L.W. 205 = AXR. 1925 Mad. 894. 

48 M.L.J. 691, 

- Denial of title by members — Effect, 

Where the members of a tavazhi were in posses¬ 
sion of certain tarwad properties under a maintenance 
arrangement made by the karnavan and where they 
made a statement in a karar that those properties 
were the jenmom of the tavazhi and where a suit was 
instituted by some of the junior members of the 
tarwad for recovery of possession of the same, 
whereupon the title of the tarwad was admitted by 
the defendants but the value of improvements for the 
tavazhi was claimed by them ; 

Held : as the case was different from forfeiture by 
a tenant, of his rights in consequence of his denying 
the landlord’s title, the possession o the defendants 
must not be taken away on the ground of the denial 
of title in the karar. (Krishnan. J.) Chathu 
Nambiar v. Sekharan Nambiar. 85 I. C. 1050 = 
1925 M.W.N. 61 = A.I.R. 1925 Mad. 430 = 

47 M.L.J. 695* 

- —Arrangement for enjoyment. 

An arrangement made by the karnavan or the 
enjoyment of the tarwad properties by the members 
thereof cannot be upset by the junior members of the 
tarwad. None but the karnavan can ask for return 
of possession of the properties. (Krishnan, J.) 
Chathu Nambiar v . Sekharan Nambiar. 

85 I.C. 1050 = 1925 M.W.N. 61 = 
A.I.R. 1925 Mad. 430=47 M.L.J. 695. 

__—Property given to a member for life by Par- 

wad reverts to Tarwad on his death.(Madhavan Nair - 
/ ) Thithi Kutti v. NellayYa Varnath. 

82 I. C. 183 = 1924 M. W. N. 526 = 

A- 1. Rt 1925 Mad. 225. 
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--A person managing property of Tarwad under 

arrangement with. Tarwad, after Tarwad had given ; 
property to one of its members for life can sue for the 
property after the member’s death though the mem¬ 
ber was no party to the arrangement (Madhavan 
Nair, J.) Thithi Kutti v, Nellaya Varnath. 

82 I. C- 183=1924 M. W. N- 526 = 

AI.R. 1925 Mad. 225. 

- - —Acquisition of a member—Rights to. 

According to the law of Malabar, all acquisitions of 
any member of a family undisposed of at his death 
form part of the family property and do not go to the 
nephews but fall to the management of the eldest 
surviving male. It is also well settled that acquisitions 
made with the help of the funds of the acquirer’s own 
Thavazhi owning Puthravagasam properties become 
the property of the Thavazhi and the Karnavan of 
the whole tarwad cannot claim them in opposition 
to the Thavazhi. The mere fact that the mother or the 
father or the Thavazhi was possessed of some funds 
as a nucleus is not sufficient to make out that the ac¬ 
quisitions by the male members of the Thavazhi were 
impressed with the character of Thavazhi property. 2 
M. H, C. R. *162, Foil. ( Spencer and ■ Devadoss, JJ., 
Abuvakkar v. Kunhi Kuttiyali. 74 I-C. 2i = 

16 M. L* W. 768 = 31 M. L. T. 389 = 

A. 1. R. 1923 Mad. 153. 

- Sale by Karnavan—Necessity for—Major 

portion—Duty of Court. 

Where there was necessity for the sale to the ex¬ 
tent of a substantial amount, viz., Rs. 1,001 out of 
Rs. 1,400, 

Held, that the proper course for the Courts to fol¬ 
low was to uphold the sale instead of directing it to 
be set aside on condition of the amount for which 
necessity was proved being paid. 27 M. L. J, 132 ; 

1 M.L.W. 877 ; 3 M. L. W. 413, ; 30 M. L. T. 14 and 
14 C.W. N. 895. Foil. 

In cases of mortgages different considerations arise 
from those which arise in cases of sales. 12. M. L. T. 
264 and 17 Mad. 232. Dist. 

In the absence of proof of any fraud or collusion 
on the part of the purchasers they cannot be com¬ 
pelled 10 account for the application of the sale pro- 
ceeds or to pay any part of the price twice over, and 
so they are not bound to refund the difference bet¬ 
ween the consideration in the sale-deed and the 
amount found to be required for necessary purposes. 
27 M. L. J. 132 ; (1915) M. W. N, 8 ; 3 M. L. W. 413 ; 
30 M.L.T. 14, Dist.; l M.L.W. 877 and 14 C.W.N. 895 
Ref. (Spencer and Ramesam, JJ.) Krishnan v. 
M. I. Govindan, 69 I. C. 302 = 14 M. L. W. 533 = 
1921 M. W. N. 715 = A. I. R. 1921 Mad. 677 = 

41 M. L. J. 381. 

p am |/ y—liar a r — Bin ding nature. 

A family karar when not assented to by an indivi¬ 
dual member of the tarwad though assented to by a 
majority, is powerless to interfere with his personal 
birth right to succeed to all the powers of a Karnavan 
in due course of succession. 41 M. 577 ; 32 M. L. J. 
323, Kef. (Sadasiva Aiyar and Napier, Jj. i Mukkil 
Maruthur Sankara Menon v. Gopala Menon. 

65 I. C. 805. (Mad.) 

- liarnavans as such trustees of Dcwaswom — 

Breaches of trust—Illom not liable. 

Where under a scheme relating to a Devaswom the 
trustees are karnavans of their respective tarwads and 
the trusteeship is incident to the position of the karna¬ 
van, it does not follow from that,that the anandravans 
of these tarwads have either any rights of interfering 
with the management of the trust or any liabilities for 
breaches of trust which may be committed by the 
respective karnavans in the discharge of their duties as 


MALABAR LAW—Tavazhi—Succession to- 

trustees of the devaswom. (Case law referred). Hence 
the illom of a trustee-is not liable for -breach of trust 
by him, where there is no evidence that his money 
went into the hands of the tarwad. 1 M. 235 (P. C.), 
2 M.L.W. 61 & 31 M.L.J. 733, Ref. (Wallis, C. J. and 
Ramesam, J.) Muthuvaya v. Sankaran Nambu- 
dripad. 63 I. C. 931=13 M* L. W. 369 = 

A. I. R. 1921 Mad. 651. 

- Property in the name of Junior member — 

Presumption. 

There is no presumption that a decree or bond 
standing in the name of a junior member belongs to 
the Tarwad. 2 M. 328, Foil. ( Sadasiva Aiyar, J.) 
Subramania Pattar v. Krishna Embrandri. 

60 I. C. 77= 12 M.L. W. 361=39 M.L.J* 590. 
—Tavazhi—Succession to. 

-The tavazhi which is nearest to an extinct 

tavazhi and from which the extinct tavazhi had sepa¬ 
rated at a later date than the others has preferential 
right of succession to the tavazhis .which had*separa¬ 
ted earlier. (Ramesam and Odgers, JJ. Sankxjnni 
Panikaru. Rama Panikkar. 107 I. C. 429 = 

A.I.R. 1929 Mad. 346. 


- What constitutes. 

A tavazhi cannot be constituted by a woman and 
some of her children only, they being children of one 
father, others being excluded ; and such a group of 
members is not a recognized group in Malabar law 
entifled to hold property with the special incidents 
of tanvad propety : Sadasiva Iyer, /..tin 39 Mad, 317 
(F.B.) and 42 Mad, 869 Diss from. (Krishnan and 
Venkatasubba Rao, JJ.) (afterwards) Venkatasubba 
Rao and Reilly, JJ.) Moithiyan v. Puthiyapura- 
yil. 110 I.C. 480 = 51 Mad. 574 = 

1928 M.W-N. 331 = 28 M-L.W. 491 = 
A.I.R. 1928 Mad. 870 = 55 M.L.J. 208. 
- How created . 


It is not open to any man, by his own act, to create 
a corporate unit not known to law and enable it to 
hold property with the incidents confined to such re¬ 
cognized units only. 

A tavazhi, any more than a tarwad, cannot be 
created by act of parties ; 39 Mad. 317 (326) (F,B.), 
Foil. (Krishnan and Venkatasubba Rao, JJ.) 
(afterwards) {Venkatasubba Rao and Reilly, JJ,) 
Moithiyan v. Putiiiapurayil 110 I.C. 480 = 

51 Mad. 574 = 1928 M.W.N. 331 = 

28 M.L.W. 491 = A.I.R. 1928 Mad. 870 = 


Karar by Tavazhis—Individual's rights . 

Where by a karar entered into by all the tavazhis 
constituting a tarwad it is agreed that the tarwad 
shall have no rights over the separate and self-acquir¬ 
ed properties of the tavazhis, the last surviving mem¬ 
ber of one such tavazhi is solely entitled to the tava¬ 
zhi properties. He can deal with them as he chooses. 
He is competent to dispose them of by a Will. There 
is no inchoate right of the tarwad over them which 
would revive on the extinction of the tavazhi and no 
member of the tarwad could get any right to them or 
interdict alien a non. (Krishnan and Venkatasubba 

a °aJi i N ‘ T * T HUNGA V. NaNIKUTTY AMMA. 

99 J ,; c ?, u " 38 M.L.T, 86 = A-I.R. 1927 Mad. 371. 

ueath of a member — Succession to — Property. 

Un the death of a male member of a Tavazhi his 
(32M?H not to the Tavazhi but to the Tarwad 

(32 Mad. 351, 1* oil); and unless it is shown that anv 
mrmE t .' nj ? yed \ he P ro P ert y a fter the death of the 

member ad\ersely to the Tarwad either for himself 
? r °? Wf ,h<! the right of the Wad 

van Menon. AMAN MENO tL 1 ': J* lAD " A - 

98 I-C* 860 = 

A.I.R. 1927 Mad- 241. 
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MALABAR LAW—Tavazhi. 

■ —Crcattoti by implication. 

A tcer deed was executed in favour of one child, 
but it was mentioned that it was also in favour of her 
brothers and sisters. 

Held: that the effect of the document was to con¬ 
stitute the donees and their mother a tavazhi. 
39 Mad. 317 (F. B.) Foil. {Ramesam, J.) Pappi Amma 
v. Kutti Malu Amma. 87 I.C. 198=21 M.L.W. 432 = 

A.I.R. 1925 Mad. 761. 
- Division for cm ioyment—Pourrs of aliena¬ 
tion . 

The properties of a tar wad were divided among 
three tavazhis composing it, for convenient manage¬ 
ment and enjoyment. It was stated that the mem¬ 
bers of the three tavazhis and their descendants were 
to enjoy the respective properties. The tavazhis 
were prohibited from charging the properties with any 
debts so as to bind the tarwad. 

Held : that there was no restraint against the tavaz¬ 
his, alienating their right in the properties derived 
under the deed in favour of a third person. The 
alienee could get a right co-extensive with the right 
held by the alienors. (Devadoss, J,) Damodara 
Menon v. Ramakrishna Aiyar. 86 I.C. 443 = 

21 M.L.W. 362 = A.I.R. 1925 Mad. 624. 
—Tavazhi—Succession to. 

Under Marumakkathayam Law when a Tavazhi be¬ 
comes extinct the Tavazhi from which it separated 
last succeeds to its properties in preference to others 
more nearly connected to the extinct tavazhi, by blood 
(Madhavan Nair, J .) G opal a Nair v, Raghava 
Nair. 86 I.C. 620 = 21 M.L.W. 215 = 

A.I.R. 1925 Mad. 450. 

—Miscellaneous. 

- Extension—Duty of Courts. 

Malabar law being essentially customary law the 
process of solving questions, as they arise for decision 
by extending the operation of a custom by analogy, or 
by applying "inferences”, from the Hindu Law, 
unless in the utter absence of evidence as regards 
custom, is bound to create a divergence between the 
Court-made law and the customary law as observed 
by the people. A principle enunciated with respect 
to certain circumstances cannot always be carried out 
to its logical conclusions and applied to all analogous 
circumstances; for, Law is not always logical. In 
c^ses of doubt, the proper procedure to be adopted is 
to call for a finding on the question as to the custom, 
{Madhavan Nair,J.i Gopala Nair v. Raghava 
Nair. 86 I.C. 620 = 21 M.L.W* 215 = 

A.I.R. 1925 Mad. 460. 
MALABAR (RESTORATION OF ORDER) ORDIN¬ 
ANCE (I of 1921.) 

—Limitation. 

S. 5, Limitation Act under which the Court can 
excuse delay is not one of the provisions, the applica¬ 
tion of which is extended by Act X of 1922 to proceed¬ 
ings under a special or local law. (Oldfield and 
Ramesam, JJ.) Mittoor Moideen Hajee, In re. 

71 I.C. 217 = 16 M-L-W. 764 = 24 Cr L. J. 89 = 
A-I.R. 1923 Mad. 95 = 43 ML.J. 561. 

—S. (4) (2) (b)—Special Magistrates. 

-— Who can be appointed. 

The only persons, (vho under Ordinance 1 of 1922, 
Sect. 4 (2) (6) can legally be appointed Special Magis¬ 
trates, are "Magistrates who have exercised the 
powers of a First Class Magistrate for not less than 
two years.” Where the Special Magistrate was, on 
the date of appointment retired Deputy Collector, 
and had before and up to his retirement exercised 
first class powers for not less than two years. 

Held, he had ceased to be a Magistrate and was 

V. P. Vol. IV—19 


MALICIOUS PROSECUTION—Burden of Proof- 

Test as to. 

not one when he was appointed a Special Magistrate 
under the ordinance. His appointment was therefore 
invalid. (Oldfield and Ramesam, J j.) Hamed Haji 
v. Crown. 72 I.C. 381=24 Cr. L.J. 381 = 

17 M.L.W. 426 = 32 M-L-T. 195 = 1923 M-W.N. 288 = 

A.I.R. 1923 Mad. 598 = 44 M.L.J. 428. 
—S. 10—Commission Examination. 

S. 10 of the Malabar (Restoration of Order) Ordin¬ 
ance I of 1922 read with S. 503 of the Cr. P. C. does 
not authorise a special iudge acting under the Ordin¬ 
ance to issue a commission for the examination of 
witnesses. (Ayling and Odgers, JJ.) Ayarvali 
Pr>K F T? 74 r f! QRO — 

18 M.L.W- 899 = 1923 M.W.N- 758 = 24 Cr. L.j! 840= 

A.I.R. 1924 Mad. 243 = 45 M.L.J. 309. 
—S. 11—Appeal. 

——-— Forum. 

Where accused was convicted and sentenced to 4 
years’ rigorous imprisonment and fine, held, that the 
appeal from the sentence lies to the Special Judge and 
not the High Court. Since Act X of 1922, S. 12 of the 
Limitation Act has been made applicable to this act 
also, {Oldfield and Ramesam, JJ.) Mittoor 
Moiden, In re. 71 I.C. 217 = 16 M-L.W- 764 = 

24 Cr- L.J. 89 = A.I.R. 1923 Mad. 95 = 43 M.L.J. 561. 


MALICE. 

See Tort. 

MALICIOUS ARREST 

See Tort, 

MALICIOUS PROSECUTION. 

Burden of proof. 

Ciyil Action. 

Damages. 

Elements to be proved. 

Innocence. 

Malice. 

Prosecution. 

Reasonable and probable cause. 

—Burden of Proof. 

- Suit for damages. 

The burden of proving want of reasonable 
and probable cause is on the plaintiff and 
the existence of malice should be independently 
proved and cannot be inferred merely from the 
absence of probable and reasonable cause. 
(Jai Hal, J,) Nurkhan v. Jiwan Das. 99 I. C. 638 = 

A. I. R. 1927 Lah. 120. 


—Burden of proof—Innocence. 

- Plaintiff must prove his innocence. 

In an action for malicious prosecution the plaintiff 
has to prove first that he was innocent and that his 
innocence was pronounced by the Tribunal before 
which the accusation was made. 11 Q. B. J ). 440 
followed. (Lindsay and Stuart, JJ.) Gobardhan 
Singh v. Ram Badan Singh. 67 I. C. 65= 

44 AIL 485 = 20 A. L J. 284 = 
A.I. R. 1922 All. 209. 


Burden of Proof—Test as to. 

The question is not : "Did the plaintiff com- 
t the offence” or did defendant invent tne 
ence against plaintiff ; the two queries exhausting 
b possibilities of the situation. The question is. 
as plaintiff proved that defendant invented and 
>tigated the whole proceedings for prosecution. 
iscount Dunedin.) Balbhaddarsingh v. Badri 

95 I. C. 329 = 28 Bom. L. R. 921 = 
1 Luck- 215 = 24 A- L. J. 453 — 3 O.W.N. 499 = 
1926 M. W. N. 482 = 43 C. L. J. 521 = 
30 C. W. N. 866 = 29 0. C. 163=7 P. L. T. 591 = 
13 0. L. J. 749 = A. I, R-1926 P. C. 46 = 

51 M. L. J. 42. (P-G.) 
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MALICIOUS PROSECUTION—Civil action. 

HIn order to show the absence of reasonable 
and probable cause, there are minor questions which 
it is necessary to determine, the burden of proving 
each of those minor questions lies upon the plaintiffs, 
just as much as the burden of proving the whole does. 
"The test" as to the burden or onus of proof which, 
ever term is used, is simply this; to ask oneself which 
party will be successful if no evidence is given, or if 
no more evidence is given than has been given at a 
particular point of the case, for it is obvious that as 
the controversy involved in the litigation travels on, 
the parties from moment to moment may reach points 
at which the Tribunal will have to say that, if the 
case stops there it must be decided in a particular 
manner. {Abdul Paoof and Campbell, JJ,) Abdul 
Shakur v. Lipton & Co. 72 I. C. 411 = 

„ 6 L- L. J- 1 =A. I. R. 1924 Lah. 1. 

—Civil action. 

■ —Principles governing the right. 

Where damages are sought for the mere bringing 
and prosecution of a civil suit two main questions 
emerge. The first question is a question of the re¬ 
moteness of the damage. The mere institution of the 
proceedings may, having regard to their character, 
involve damage to credit or reputation, damage to 
property in the sense that the defendant is put to 
expense, or damage to the person in the sense that he 
is liable to arrest. In such cases that damage is not 
remote but in any ordinary case the bringing of an 
ordinary action however maliciously and however 
great the want of reasonable and proper cause, will 
not support a subsequent action for malicious prose- 
cution. Injury to plaintiff’s business is not a ground 
for maintaining such a suit. The second question is 
as to . what is meant by malice. There is some 
authority for the view that it is actionable for one 
person wilfully to injure a man in his trade if damage 
results to him, provided that if the real purpose is 
not to injure another, hut to forward or defend one’s 
. ra , . then no wrong is committed and no action 
will lie, although damage to another ensues. In some 
cases malice is postulated as an element, meaning 
ereby that the act complained of is wilfullv and 
-nowingly done, or that it is done for the purpose of 
injuring another, but not as connoting personal enmity 

SaS?® or ^ ome other evil motive. Wren v. Weild 
J Q- B - 730 and Sorrell v. Smith (1925) A. C. 

F ° * S Rankin ' C * J‘ and c • c - Ghose, J .) 
perial Tobacco Co. v. Albert Bonnan. 

106 I.C. 277 = 46 C.L.J. 455= 

_. . A.I.R. 1928 Cal. 1. 

Acquittal on appeal no bar. 

Conviction by the trial Court but acquittal by the 
Court of appeal do not conclusively show that the 
charge by the defendant against the plaintiff was a 
bona fide charge and is no bar to a suit for malicious 
prosecution. (Mukerji, J.) Madho Singh v. 
Mangal Singh. 79 I.C. 1023 = 5 L.R.A. (Civ.) 375 = 

r . .. A . A.I.R. 1924 All. 536. 

—CivU action—When lies. 

Sanction Proceedings. 

How far, proceedings for sanction to remove the 
bar to the institution of a prosecution instituted bv 
he defendant, disclose a sufficient cause of action to 
lound a claim of damages in malicious prosecution is 
a matter of considerable r doubt. (Maker ji /.j 
Nagendra Nath v. Basant Das. 57 Ca 25 = 

A.I.R. 1930 Cal. 392. 
^—-Dismissal under S. 203, Cr. P, C. 

Where a complaint ;« dismissed under S. ?03 

Criminal P. C., beforePAoceedings are commenced 
agarast the accused, no . _«on for malicious prosed 


MALICIOUS PROSECUTION—Civil action—When 

lies- 

tion lies as the subject matter of the suit has not 
reached the stage of the prosecution. The mere fact 
that the accused was present and cross-examined th e 
witnesses on behalf of the complainant does not alte r 
the character or the proceeding : 38 Cal. 880, Rel* 
on. ; 17 C.W.N. 554, Dist. (Das and Wort, JJ .) 
Subhag v. Nand Lal. 118 I.C. 133=8 Pat. 285 = 

10 P L.T. 415 = A.I.R. 1929 Pat. 271. 
- Dismissal under S, 107, Cr, P. C. 

Where the petition was one praying for action 
under S. 107 of the Criminal P. C., and was dismissed 
without issuing any notice to plaintiff, there was no 
prosecution of plaintiffs and consequently no action 
for damages for malicious prosecution would lie. 
Coutts-Trotter, C. J. and Viswanatha Sastry, J.) 
Sanjeevi Reddi v. Koneri Reddi. 93 I.C. 8 = 

49 Mad. 315 = 23 M.L.W. 327 = 
A.I.R. 1926 Mad. 521=50 M.L.J. 460. 
- •Prosecution initially bona fide. 

A prosecution may not be mala fide in the begin¬ 
ning ; but the continuance of such prosecution after 
it was discovered that the facts upon which it was 
based were not true may give rise to a claim for 
damages for malicious prosecution : PitzJohn v. 
Mackinder, (1861) 30 L.f. C.P. 257 ; 30 Bom. 37 ; 
30 All. 525 and 12 C.L.J. 410.Rel. on. (Suhrawardy 
and Garlick, JJ.) Rabindra Nath v. Jogendra 
Chandra. 114 I.C. 796 = 56 Cab 432 = 

48 C.L.J. 339 = 33 C.W.N. 79 = 
- Confession. A.I.R. 1928 Cal. 691. 

A person is liable for prosecution starting on 
account of his implicating another man in a confes¬ 
sion made by him though he himself did not lay any 
complaint. (Dalai, J. C. and Cuming, A. J. C.) 
Badri Sah v. Balbhaddar Singh. 79 I.C. 697 = 

10O.L.J. 468 = A I R. 1924 Oudh 145. 

’ Wrongful Civil Suit, 

Where the bringing of an action does, as a neces¬ 
sary consequence, involve an injury to property 
which cannot be compensated by the grant of costs in 
the action, a subsequent action for damages by de¬ 
fendant is not barred. Defendant, after agreeing to 
5 av . e , t |' e 1 dispute as to the property with plaintiff 
decided by the award of a competent arbitrator, 
resiled after the award had been made, and instituted 
a suit against plaintiff in consequence of which she 
was deprived fora certain period of all rights to 
enforce the payment of certain debts due to her de- 
cease husband with the result that their payment in 
er am instances became impossible owing to the 

w n f l he Iaw of ■ 

€ i she could not recover compensation byway 
o cos.s or under S. 144, C. P. C. The suit was there- 

/ ° T . % rr 7 e f 42 C. 550 Diss, (Stuart and Kan - 
havjaLal.JJ.) Arjun Singh v. Parbati. 

69 I.C. 173 = 20 A. L.J. 636 = 

__« .. ^ All. 687 = A.I.R. 1922 All. 465. 

Sanction Proceedings. 


tion dnMn , a l na ^ a suit f° r malicious prosecu¬ 
tion in fho ° ^ e P e ? d on there having been a prosecu- 
Cod*» nf r . e . nse i in which the term is used in the 
sanction ^ min ^ Brocedur e. The application for 
prosecutioif pr ? l in ? inar y or initial stage in a criminal 
the law rA . ndl * is immaterial that this is done as 

37 Cal I'iH'oc? a . and not a Criminal Court, 
defendant 1 , 880, Dist - 'he allegation that the 

and ornhaM IC10UsIy and without just, reasonable 
and that tbl® Sfe nstituted Proceedings for sanction 
are sufficient?lamtiff was obliged to defend the cases, 

w° f f OSe a cause of action. (Teunon 
Narendranath De V. Iyotish 
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MALICIOUS PROSECUTION- Damages-Assess- 
meat. 

Chandra Pal. 67 I. C. 705 = 49 Cal. 1035 = 

27 C.W.N. 387 = A.I.R. 1922 Cal. 145. 
—Damages—Assessment* 

- JhHttcipias governing. 

In a suit for damages for malicious prosecution 
where it is found that the plaintiff has not spent any- 
thing towards the expense of defence, the amount 
being paid by another person and there being no legal 
liability to repay the amount so provided, no damages 
can be awarded, the plaintiff having failed to prove 
that he had sustained any damages as the result of 
prosecution. So also no claim for damage can be 
made on ground that plaintiff's shop was shut during 
trial when no damage is proved from that cause, A 
mere statement that plaintiff pays a certain income- 
tax does not show that any part of it was earned in 
trading on a particular shop and does not serve as 
basis for damages. {Young and Sen, JJ.) Gyasiram 
v. Kishore. 122 I.C. 185 = 

A, I. R. 1930 All. 165. 

- Principles governing. 

Damages for malicious prosecution are awarded to 
compensate the plaintiff for expenses incurred in the 
prosecution, pain to mind and body, and the loss of 
reputation, etc,, which he has actually suffered, and 
not for injuries which he might have suffered, if he 
had been convicted. ( Kendall, J.) Sukh Nandan 
Saroop v. Fa zul Husain. 1G0 I.C. 449 = 

A.I R. 1927 All. 412. 
—In awarding damages to the successful plaintiff in a 
suit for malicious prosecution all legitimate expenses 
incurred by him or by her for establishing his or her 
innocence in the criminal case can be allowed. 
(Kinkhede , A. J. C.) Vithoba v. Bhimai. 

82 I.C. 1014 = A.I.R. 1925 Nag. 216. 

—Elements to be proved. 

- Action for—Elements. 

The first thing a plaintiff suing for damages for 
malicious prosecution must do is to show that he was 
acquitted of such charge. If he is found guilty by the 
Court before whom he was prosecuted, it cannot be 
said that he was maliciously prosecuted. 1 Luck, 215 
(P.C.), Ref. to. (Misra and Pultan, JJ.) Mata 
Prasad v. Secretary of State for India. 

5 Luck 157. 

- Falsity of Charge. 

In a suit for damages for malicious prosecution the 
plaintiff has not to prove that the charge brought 
against him was false : A. I. R. 1926 P, C. 46, Foil. 
(Dalai J.) Ramadhak Pande v. Amaraji. 

117 I. C. 368. 

—In an action for malicious - prosecution the 
plaintiff has to prove : (1) that he was prosecuted by 
the defendant ; (2) that the prosecution terminated in 
his favour; (3) that it was instituted without any 
reasonable and probable cause; and (4) that it was 
due to a malicious intention of the defendant. It is 
not at all incumbent upon the plaintiff to prove that 
he was innocent of the charge upon which he was 
tried. But, if the defendant pleads that his complaint 
was true and leads evidence to substantiate it, the 
question of the truth or falsity of the complaint may 
arise at the instance of the defendant. And, when 
such facts arc professed to be within the knowledge of 
the defendant, the question of the truth or falsity of 
the complaint may also determine the question of 
Want of reasonable and probable cause. The judg¬ 
ments of the criminal Courts are conclusive for the 
purpose of showing that the prosecution terminated in 
favour of the plaintiff, but the findings of the criminal 
Courts by themselves are not evidence of malice or 


MALICIOUS PROSECUTION—Elements to be 
proved. 

want oil reasonable and probable cause, It is for the 
civil Court to go into all the evidence and decide for 
itsei i whether such malice or cause existed or not: 
10 A.L.J, 423 ; 11 A.L.J. 125 ; A. I. R. 1924, All. 536 ; 
A. I. R. 1928 P. C. 46, Rel. on.; 12 C. L. J. 410, and 
21 All. 26, Dist. {Sidatman and Kendall, JJ.) 
Shubrati v. Shamsuddin. no I.C. 413 = 

50 All. 713 = 26 A. L. J. 439 = 
A. I. R. 1928 All. 337. 

■—In a suit for malicious prosecution even though the 
plaintiff has not to prove innocence still he has to 
prove not only that the criminal proceedings terminat¬ 
ed in his favour but also that the defendant (com¬ 
plainant) acted without reasonable and probable cause: 
A. I. R. 1926 P. C, 46, Foil. [Harrison, J.) Partap 
Singh v . Hari Singh. 108 I. C. 397 = 

29 P. L. R, 366.(Lah.) 

- Wicked Motive. 

In the class of actions to which a claim of damages 
for malicious prosecution belongs the state of the 
defendant’s mind at the time when he did the act is 
most important. The plaintiff cannot succeed unless 
he can show either guilty knowledge or some wicked 
or indirect motive in the defendant. The general 
principle of the Common Law is that an action for 
malicious prosecution lies whenever one man puts the 
process of the law in motion against another mali¬ 
ciously and without reasonable and probable cause. 
Even in cases in which personal element constitutes 
the essence of the offence there may be certain facts 
which may afford an answer to the prosecution and on 
determination of such facts, will depend the answer to 
the question as to whether there was or was not 
reasonable and probable cause for the prosecution: 
A. I. R. 1926 P. C. 46, Foil. ; (1889) A, W. N. 189 
and 11 A.L.J. 3 25, not loll. (Wazir Hasan, J.) 
Shivaratan v. Ram Samran. 101 I, C. 274 = 

2 Luck. 487 = 4 0. W. N. 270 = 
A. I. R, 1923 Oudh 145. 

—To succeed in a case for malicious prosecution, the 
plaintiff must prove (1) that he was prosecuted by the 
defendant ; (2) that the proceedings complained of 
terminated in favour of the plaintiff, if from their 
nature they were capable of so terminating ; (3) that 
the prosecution was instituted against him without any 
reasonable and probable cause; and (4) that it was due 
to a malicious intention of the defendant and not with 
a mere intention of carrying the law into effect: 
A.I.R. 1926 P.C. 46, Foil.; 8 L.B.R. 79, held no good 
law. {Baguley, J.) U. Soe v. Maung Ngwe Tiia. 

106 I. C. 654=5 Rang. 705 = 

A. I. R. 1928 Rang. 51. 
—In an action for malicious prosecution the plaintiff 
has to prove that he was prosecuted by the defendant; 
that the proceedings complained of terminated in 
favour of the plaintiff if from their nature they were 
capable of so terminating, that the prosecution was 
instituted against him without any reasonable and 
probable cause and that it was due to a malicious 
intention of the defendant, and not with a mere inten¬ 
tion of carrying the law into effect. 

A prosecution comes to an end even when a Magis¬ 
trate declines to commit. ( Viscount Dunedin) 
Balbhaddarsingh v. Badri sahi. 95 I.C. 329 = 

1 Luck 215=24»A.L.J. 453=3 0,WN. 499 = 

28 Bom. L.R. 921 = 1926 M.W.N. 482 = 

43 C.L.J. 521 = 30 C.W N. 866 = 29 0. C. 163 = 

7 P.L.T. 591 = 13 O.L.J. 749 = 

A. 1. R. 1926 P.C- 46 = 51 M.L.J* 42, (P.C-) 

_ In a suit for malicious'prosecution the plaintiff has 

to prove: first, that he was innocent and that his in- 
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MALICIOUS PROSECUTION—Elements to be 
proved. 

nocence was conclusively made out; secondly, that 
there was no reasonable or probable cause for the 
prosecution ; and lastly, that the proceedings were in¬ 
stituted with a malicious spirit and not in furtherance 
of justice. ( Fawcett and Madg'avkar, JJ ,) Alamkhan 
v. Banemiya. 95 I.C. 39 = 28 Bom. L-R. 459 = 

A.I.R. 1926 Bom. 306. 
—In a case of damages for malicious prosecution the 
plaintiff must prove the absence of reasonable and 
probable cause : 8 O.L.J. 147. Foil. Wazir Hasan, 
A..J.C.) Nand Lal v. Debi Din. 91 I.C. 223. (Oudh. 

-- .—Proof of the former alone is not sufficient - 

To succeed in an action for malicious prosecution 
the plaintiff must allege and establish both (a) absence 
of reasonable and probable cause and (b) malice, and 
must fail altogether if he fails to establish both. The 
malice necessary to be established is not, even malice 
in law, such as may be assumed from the intentional 
doing of a wrongful act, but malice in fact; malus 
animus indicating that the party was actuated either 
by spite or ill-wili towards any individual or by indi¬ 
rect or improper motives though these may be wholly 
unconnected with, any uncharitable feeling towards 
anybody.. {Abdul ftaoof and Campbell, JJ.) Abdul 
Shakur v. Lipxon & Co. 72 I.C. 411= 6 L.L.J. 1 = 

A I R. 1924 Lah. 1. 
—Plaintiff has to prove in a malicious prosecution suit 
(1) prosecution by defendant, (2) plaintiff’s innocence, 

(3) want of reasonable and probable cause, (4) malici¬ 
ous intention of the defendants. 

Grounds raising suspicion about plaintiff's guilt that 
would be sufficient to save plaintiff from conviction are 
not sufficient in a civil suit. {Dalai, J. C. and Cuming, 
A.J.C. ) Badri Saii v. Balbhaddar Singh. 

79 I.C. 697 = 10 O.L.J. 468 = 
A.I.R 1924 Oudh 145. 
—To succeed in an action for malicious prosecution 
the plaintiff must prove the following lour essen¬ 
tials:—(1) that the defendant instituted criminal pro¬ 
ceedings against him before a judicial officer; (2) that 
in so doing he acted without reasonable and probable 
cause; \l) that in so doing he acted maliciously; and 

(4) that the proceedings terminated in the plaintiff’s 

favour. If at the commencement of the prosecution, 
reasonable and probable cause was in existence or is 
not shown to have been absent, tbeaction for malicious 
prosecution must fail. {Wazir Hasan, A.J.C.) Kazim 
Husain v. Bash Husain. 61 I.C. 970 = 

8 O.L.J. 147 = A I R 1921 Oudh 1. 
— Good faith—Plea of. 

A shop was closed by Sub-Inspector of Police and 
remained closed pending the criminal trial against the 
shop-keeper. Application was made to the Court to 
release the shop alleging the shop was in the posses¬ 
sion ol the Sub-Inspector, but consideration of such 
application was postponed till the disposal of the case 
with the consent of the applicant. 

Held : that the applicant who subsequently brought 
a suit for malicious prosecution against the Sub-Ins¬ 
pector knew that the shop was under the control of 
the Court and lie being lax in obtaining its release, the 
Sub-Inspector ol Police who was found to have acted 
in good faith was not responsible for the loss caused 
by the shop being closed. {Jackson, A.J.2.) Karan 
Singh v. Nandkishore, 1929 Cr. c. 596 = 

A-1.R. 1929 Nag. 334. 

—Innocence. 

- —Burden of Proof of innocence. 

in a suit for malicious prosecution plaintiff should 
not be required to prove that b,e was innocent of the 
charge upon which he was tried. To throw the bur- 


MALICIOUS PROSECUTION—Malice. 

den of proof on the plaintiff to prove that the charge 
brought by the defendant against him was false is 
tantamount to putting the plaintiff to the proof of his 
innocence without giving him the benefit of acquittal 
obtained by him in the criminal Court. The burden 
of proof shifts to the defendants that the charge dis¬ 
believed by the criminal Court was true : A.I.R. 1926 
P. C, 46 and 25 Bom. 332, Rel. on. {Dalai, J.) 
Kishun Mal v. Sakal Raj. A.I.R. 1929 All. 8/8. 

The first tiling that the plaintiff in a suit for dama¬ 
ges for malicious prosecution has to prove is his inno¬ 
cence. Where the information to the Magistrate 
which led to proceedings under S. 107, Criminal P.C. 
being taken against (lie plaintiffs included more than 
one specific accusation. 

Held : that the fact that one of these accusations 
had not been supported by evidence was no ground 
for giving the plaintiffs a decree for damages for ma¬ 
licious prosecution, when the case as a whole had not 
been found to have been laid without reasonable and 
probable cause. {Ross, J.) Harihar Singh v. Das- 
rath Ahir, 85 I.C. 476 = A I R. 1925 Pat. 469. 

—Malice. 

-- Conspiracy to prosecute plaintiff*—Suit 

against all defendants. 

In a suit for damages for malicious prosecution the 
finding was that all the three defendants conspired to 
prosecute the plaintiff maliciously and without reason¬ 
able and probable cause and that in furtherance of 
fheir design one of the defendants figured as the com¬ 
plainant in a cognizable offence of which information 
was lodged by him to the police and the latter prose¬ 
cuted the plaintiff on the faith of such information. 
Evidence, in the case, was given by all the three. 

Held : that under these circumstances, all the 
three defendants, including the police officer were 
rightly considered by the trial Court to have prosecut¬ 
ed the plaintiff so as to entitle the latter to sue them 
for compensation for malicious prosecution : 30 All. 

525 (P.C.); A.I.R. 1026 P.C. 46, Rel. on, {Sen and 
Fiiamatullah, JJ.) Mu. Sharif v. Nasir Ali. 

A.I.R. 1930 All. 742. 

- False accusat ion to knowledge of prosecutor — 

Inference of malice—Malice means indirect or im¬ 
proper motive. 

Where the accusation is false and false to the 
knowledge of the prosecutor, absence of reasonable 
and probable cause is obvious. The inference of 
malice is likewise irresistible wdiere the object of 
launching a lalse prosecution is to provide defence in a 
connected case in which the prosecutor is the accused. 
In this connection malice does not necessarily mean 
enmity or hatred but any indirect or improper motive. 
Prosecuting another person on a groundless charge 
ior the purpose ol stablishing false defence in another 
case is actionable. {Niamatullah, J ,) BaNsi v- 
Hukam Singh. A. I. R. i b 30 All. 216, 

1 >oof of Engaging Counsel in Criminal 

Case. 

Wheie the police investigate a case and sends it up 
for trial, in the absence of proof that the informant 
intentionally gave false information, it cannot be 
said that he acted maliciously merely because he was 
u d by some persons that the person complained of 
was innocent nor because the infoimant engaged a 
counsel in the criminal case. {Brown, J.) Ye Nam 
Low v. Maung Pe-vvun. 117 I.(J. 62 = 

_ . A I.R. 1929 Rang. 63. 

Maliciously bringing a civil suit—Action may 

ie but not if the object is to defend one’s own 
trade. 
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MALICIOUS PROSECUTION—Malico. 

Where damages are sought for the mere bringing 
and prosecution of a civil suit two main questions 
emerge, live first question is a question of the re¬ 
moteness of the damage. The mere institution of the 
proceedings may, having regard to their character, 
involve damage to credit or reputation, damage to 
property in the sense that the defendant is put to ex¬ 
pense, or damage to the person in the sense that he is 
liable to arrest. In such cases that damage is not 
remote but iu any ordinary case the bringing of an 
ordinary action however maliciously and however 
great the want of reasonable and proper cause, will 
not support a subsequent action for malicious prose¬ 
cution. Injury to plaintiff’s business is not a ground 
for maintaining such a suit. I he second question is 
as to what is meant by malice. There is some autho¬ 
rity for the view that it is actionable for one person 
wilfully to injure a man in his trade if damage results 
to him, provided that if the real purpose is not to in¬ 
jure another, but to forward or defend one’s own trade, 
then no wrong is committed and no action will He, 
although damage to another ensues. In some cases 
malice is postulated as an element, meaning thereby 
that the act complained of is wilfully and knowingly 
done, or that it is done for the purpose of injuring 
another but not as connoting personal enmity or 
spite or some other evil motive. Wren v. Weild (1865) 
4 Q. B. 730 and Sorell v. Smith (1925) A. C. 700, Foil. 
{Rankin, C, J, and C. C. Ghose , J.) Imperial 
Tobacco Cl. v. Albert Konnan. lu6 I.C. 277 = 

46 CLJ* 455 = A.I.R. 1628 Cal. 1. 
- Proof of malice—Getting up false evidence. 

In a suit for malicious prosecution live fact that 
defendant lodged his complaint and got up false evi¬ 
dence in support of it, shows not merely that he had 
not sufficient and reasonable cause but that he was 
actuated by malice. {Fawcett and Madgavkar, JJ.) 
Alamkhan V. Banemiya. I.C. 3a = 

28 Bom. LR. 453 = A.I.R. 1326 Bom. 306. 

*- Prosecution bona fide in origin malicious 

subsequently, 

A prosecution need not be malicious flora the \ei\ 
commencement of it. It may have been undei taken 
at the instance of a Judge or Magistrate oi it may 
have been commenced under bona Jitlc belief m the 
guilt of the accused. But it may subsequently become 
malicious in any of the stages through which it lias 
to pass, if the prosecutor having known subsequently 
of the innocence of the accused perseveres malo. 
animo in the prosecution with the intention of pro¬ 
curing a conviction of the accused. But in any case 
the foundation of an action for malicious prosecution 
is malice and this malice may exist at any time in the 
course of the enquiry. (Kinkhede , A.J. C.) Vithoba 
v. Mr, Bhimai. 82 I.C. 1014 = 

AXR. 132a Mag. 216. 

——Protecting one's own interest does not imply 
malice. 

The mere institution of a prosecution without rea¬ 
sonable and probable cause is not sufficient to justify 
a decree in a suit for malicious prosecution, if the 
defendant honestly believed that the accused (plain¬ 
tiffs) had committed a criminal olfence; it is fur¬ 
ther necessary to find that the prosecution was 
malicious. 

To protect one’s own interest is not necessarily 
malicious and is not incompatible with a real desire to 
serve the ends of justice. Where a prosecution is ob¬ 
viously false and not instituted in good faith, the 
Courts will infer malice but where a prosecution has 
been instituted under a bona fide belief that the 
accused has committed an offence, even though that 
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belief is mistaken, the plaintiff 's cannot obtain a decree 
unless the prosecution is malicious as well, even if in¬ 
quiry would have shown that no offence had been 
committed. 1901 A. C. 495 Foil, (Pratt, J.) Maung 
Set Khaing v. Maung Tun Nyein. 62 I.C. 512 = 
4 Bur. L.J. 69=3 Rang. 82 = A-I.R. 1925 Rang- 221. 
- Anger and haste contra indicate malice. 

If there was an honest belief in the plaintiff’s guilt 
neither anger nor hastiness on the part of the defen¬ 
dant would evidence malice, and anger so far from 
being a wrong or indirect motive is one of the motives 
on which the law relies to secure the prosecution of 
offenders, while hastiness in the defendant’s conclu¬ 
sion as to the plaintiff s guilt although it might account 
for his coming to a wrong conclusion, does not show 
the presence of any indirect motive. (Abdul Raoof and 
Campbell, JJ,) Abdul Shakur v. Lipton and Co. 

72. I.C. 411 = 6 L.L.J. 1 = A.I.R. 1924 Lah. 1. 

- False allegations to the knoivledge of the 

prosecutor indicate malice and advice of Counsel is 
no justification for the prosecution where true facts 
arc not laid before Counsel. 

By an agreement between the parties plaintiff 
contracted with the defendant to lake on lease a 
cinema which was to be constructed by the defendant. 
There was time limit for the building in the contract 
which was on four sheets of paper bearing a certain 
original date. The solicitor of both the parties added 
a fresh front sheet on a stamp paper each time the 
contract period was altered and it was signed and 
initialled by the parties. Owing to quarrels due to a 
desire to alter the contract in a particular way on the 
side of both parties, the defendant applied for prose¬ 
cution of the plaintiff for cheating and forgery on the 
ground that the plaintiff took the new front sheet, 
attached to it the remaining back sheets of the original 
agreement and tried to have the documents so prepared 
registered. The result of this prosecution was acquittal 
in the Sessions. Plaintiff sued for damages for malici¬ 
ous prosecution, held, that as it was the intention of 
the parties that the new front sheet was to be a part of 
the document, the prosecution of the plaintiff was 
without reasonable and probable cause and was also 
malicious since the object of the defendant was to 
take undue advantage on account of a pending prose¬ 
cution of the plaintiff. No doubt where true facts are 
laid fairly before the legal adviser and on his advice 
prosecution is started a party is ordinarily protected 
but not where facts are not fairly laid before the 
adviser, (Schwabe, C. J., and Rame*am, J .) W. H. 
Nurse v . Rustomji Dorabji. 77 I.C. 787 = 

19 M.L.W. 397 = 34 M.L.T. 25 = 
1924 M.W.N. 382 = A.I.R. 1924 Mad. 565 = 

46 M.L.J. 353. 

—-Where there was no reasonable and probable cause 
for instituting the prosecution, and malice could be 
inferred from the circumstances, plaintiff is entitled to 
damages. (Macleod, C.J ,, and Fawcett, J.) Jamna- 
das Shivram v. Chunilal Hambirmal. 

59 I-C, 520 = 45 Bom. 227 = 
A.I.R. 1921 Bom, 144. 

—Measure of Damages. 

The fact that criminal proceedings end without even 
the issue o a process against the accused person will 
be an element for consideration on the question of the 
measure of damages for malicious prosecution. 

( Wazir Hasan and Gokarnath Misra, JJ,) Gur 
Saran Das v. Israr Haidar. 1Q5 I.C. 553= 

1 L.C. 492 = A.I.R. 1627 Oudh 471. 

"—Prosecution. 

- —Application under Criminal P.C., S. 436 is 

Prosecution. 
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MALICIOUS PROSECUTION—Prosecution. 

The word ’ prosecution ’ has a very wide signifi¬ 
cance and does not merely mean an actual trial or an 
enquiry which may result in a conviction and the 
imposition of imprisonment or fine. Therefore, an 
application in revision under S. 436, Criminal P.C., for 
ordering an enquirv or a retrial is a prosecution : 
17C.W.N. 554 ; 19 C.W.N. 935 ; 41 All. 503 and 
A.I.R 1922 Cal. 145, Rel.*on. (Sulaiman and Niama- 
tullah.JJ.) B. Madan Mohan Singh v . B. Ram 
Sundar Singh. . 1930 AL.J. 885 = 

A.I-R. 1930 AIL 326. 

———Correct information to police—Prosecution 
thereon—Defendant not liable. 

In India the police have special powers in regard to 
the investigation of criminal charges, and it depends 
very much on the result of their investigation whether 
or not further proceedings are taken against the person 
accused. If, therefore, a complainant does not go 
beyond giving what he believes to be correct infor¬ 
mation to the police, and the police without further 
interference on his part (except giving such honest 
assistance as they may require), think fit to prosecute, 
it would be improper to make him responsible in 
damages for the failure of the prosecution. But if the 
charge is false to the knowledge of the complainant ; 
if he misleads the police by bringing suborned 
witnesses to support it: if be influences the police to 
assist him in sending an innocent man for trial before 
the Magistrate, it would be equally improper to allow 
him to escape liability because the prosecution has not 
technically been conducted by him. 

Therefore, it is impossible to hold that the defend¬ 
ant is liable for damages where there is not an iota 
of evidence to suggest that he ever went beyond 
giving a true information of the occurrence regarding 
a theft in his house and also a true statement of the 
fact that he suspected the plaintiff: 30 All, 525 P.C. , 
Foil, (Maker ji, J.) Nagendra-Nath v. Basanta.Das. 

57 Cal. 25 = A.I.R. 1930 Cal. 392. 
—^Prosecution is not commenced till summons is 
issued {obiter). Yates v. Queen, (1885) 14 Q.B.D. i 
648, Rel. on. (Makerji, J.) Nagendra Nath v. 1 
Basanta Das. 57 Cal. 25 = A.I.R. 1930 Cal. 392. 

-- Proceedings before police are proceedings 

anterior to “ Prosecution ”— Scmble, 

Semblc — In the decision of the Judicial Committee 
in the case of Balbhaddar Singh v. Badri Sah 
(A.I.R, 1926 *.C. 46 there is sufficient to indicate that 
proceedings before the police are proceedings anterior 
to “prosecution,” There is also enough in the deci¬ 
sion of the Judicial Committee in the case of Gaya 
Prasad v. Bhagat Singh (30 All. 525) to indicate that 
police proceedings are distinct from a “ prosecution ” 
for the purpose of a suit for malicious prosecution. 
(Makerji, J.) Nagendra Nath v. Basanta Das. . 

57 Cal. 25 = A.I.R. 1930 Cal. 392. 

•- Prosecution in the sense of the Criminal 

Procedure Code—No condition precedent. 

A suit for malicious prosecution is not a statutory 
suit and if the facts alleged disclose a cause of action, 
notwithstanding that the suit has been named or 
described as such, that cause must be tried. For 
there are certain wrongs akin to malicious prosecution 
which entitle the person aggrieved to sue, as for 
instance, malicious abuse of the process of the Court, 
malicious arrest, malicious search and malicious 
execution. These kindred suits are sometimes treated 
as being suits for malicious prosecution and this is the I 
origin of the dictum ’* that the maintainability of a 
suit for malicious prosecution does not depend on 
there having been a prosecution in the sense in which 
that term is used in the Criminal Procedure Code.” 
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The dictum is perfectly correct so long as it is meant 
to apply to these kindred suits : 38 Cal, 880, Rel. on, 
(Muker ji, J.) Nagendra Nath v. Basanta Das. 

57 Cal. 25= A.I.R. 1930 Cal. 392. 
- Application under Sec. 195, Cr. P. C- is Pro¬ 
secution. 

The definition of 'prosecution 1 is not confined to 
prosecution before a Magistrate or a Criminal Court. 
If a Judicial Tribunal is moved which has the power 
to take criminal action against* the person charged the 
requirement of the law is satisfied and a claim for 
damages for malicious prosecution will arise. The 
word “prosecution” includes such civil actions as may 
be the subject of a suit for malicious prosecution ; 
(Case-law discussed.) A.I.R. 1922 Cal. 145, Rel. on. 
(Suhrawardy and Garlick, JJ.) Rabindra Nath v. 
Jogendra Chandra. 144 I-C. 796 = 56 Cal. 432 = 

48 C.L.J. 339 = 33 C.W.N. 79 = 
A.I.R. 1928 Cal. 691. 
—The institution of proceedings under S. 145, Cri¬ 
minal P. C., amounts to a malicious prosecution : 
17 C.W.N. 55; 41 All. 503, Rel. on. {Kendall,].) 
Sukh Nandan Saroop v. Fazal Husain. 

100 I.C. 449= A.I.R. 1927 AIL 412. 

-- Giving information leading to prosecution is 

"prosecution 

In any country, where, as in India, prosecution is 
not private, an action for malicious prosecution in the 
most literal sense of the word, could not be raised 
against any private individual. But giving information 
to the authorities which naturally leads to prosecution 
is just the same thing. And if that is done and trouble 
is caused, an action will lie. (Viscount Dunedin). 
Balbhaddar Singh v. Badri Sah. 95 I.C. 329 = 
1 Luck. 219=24 A L.J. 453 = 3 O.W.N. 499= 
28 Bom. L.R. 921=1926 M.W.N. 482 = 
43 C.L.J. 521 = 30 C.W.N. 866=29 O.C. 163 = 

7 P.L.T. 591 = 13 O.L.J. 749 = 
A.I.R, 1926 P.C. 46=51 M.L.J. 42 (P.C.) 

- Prosecution docs not start until process is 

issued. 

Defendant filed a complaint before the Presidency 
Magistrate, George town, Madras, charging the plain¬ 
tiff with a criminal oflence, viz., criminal breach of 
trust. The Magistrate held an enquiry himself pre¬ 
sumably under S. 202 of the Criminal P, C., after 
issuing notice to the plaintiff and giving him an oppor¬ 
tunity to attend the enquiry. He did attend the 
enquiry and the result of it was that the Magistrate 
dismissed the charge. 

Held : that in law there was no “prosecution” of 

the plaintiff by the defendant and as there was no 

prosecution in law the plaintiff’s claim for damages 

for malicious prosecution must fail: A.I.R. 1926 Mad. 

521; and 37 Mad. 181, Foil, (Beasley, J.) 

A. A. Arunaciiella Mudaliar v. K. Chinnamunu- 

SAMY * 97 I.C, 351 = 24 M.L.W. 22 = 

1926 M.W.N. 527. 

~ c setting of law in motion, no test— 

Conduct considered. 

In a case for malicious prosecution the mere setting 
oi Jaw in motion is not the test to find out who the 
prosecutor really was. The conduct of the complain¬ 
ant before and after making the charge must be taken 
in o account. Therefore if the complainant has not 
t.one anything beyond merely giving what he believed 

f informatioi ito the police and if without 
tin i/ rt S ? rference on kis part the police have 
bt ?. t0 prose , cute - * is not proper to hold him 
hnt if + 1 ^ ma S es I* ti ie prosecution results in failure ; 
wa , fo1c “ e knowledge of the complainant the charge 
e and il he misled the police by bringing 
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suborned witnesses to support it and if the police were 
influenced by him to send an innocent man for trial 
efore a Magistrate it will not be proper to allow him 
to escape the liability to pay damages simply on the 
ground that the prosecution was technically not con¬ 
ducted by him. (Kinkhede, A. J. C.) Vithoba v. 

IMAI : .. . 1014 =A.I.R. 1925 Nag. 216. 

participation in prosecution started 

already. 

Where the deft, had taken a most active part in 
carrying on the prosecution against the plft. engag¬ 
ing a pleader at great expense to assist the Prosecu¬ 
ting Inspector and through the pleader conducting 
the examination and cross-examination of witnesses 
and where the prosecution would not have gone so 
far as it had done without him. 

Held that though technically the prosecution had 
not been started by him yet he was liable as the real 
prosecutor. (39 All. 525 P. C. Foil.) (Neave and 
Daniels, JJ.) RadHa Kishan v. Kedar Nath. 

80 I.G. 874 = 48 All. 815 = 22 ALJ. 761 = 

5 L.R.A. Civ. 536 = A.I.R. 1024 All. 845. 

—A suit for damages is maintainable against a person 
who supplied the information on which prosecution 
was launched though he may not have himself figured 
as the complanant in the Criminal Court. 42 Mad. 880, 
Foil. ; 26 Mad. 362, not Foil. (Sadasiva Aiyar 
and Spencer, JJ,) Shanmuga Udayar v . Kanda- 
swami Asari. 59 I.G. 973=12 L.W. 170. 

■ - —Information to Police-Police prosecution 

on suspision—Informant not liable. 

Deft, in whose premises burglary was committed 
gave intimation to the police and the police on suspi¬ 
cion arrested plft, search his house, and found a great 
number of articles belonging to the deft. The deft, 
declared the articles were stolen from his premises 
and that the police may take such action as they 
thought admissible. Held, that deft, should not be 
said to have prosecuted the plff, or taken part in the 
conduct of the prosecution so as to render him liable 
for damages for malicious prosecution. 'Che fact that 
he was examined as a witness for the prosecution is 
immaterial. 10 L.W. 235, Dist. (Wallis f C.J. and 
Krishnan , J.) Rajagopala Naick v. Spencer and 
Co., Ltd. 59 I.G. 218 = 12 L.W. 87 = 

28 M L.T. 238. 

—"Prosecution”— Meaning of. 

Complaint dismissed without issue of process 
Mere institution of criminal proceedings is sufficient 
prosecution giving the accused a cause of action to 
sue for damages. 

The word prosecution” does not bear any techni¬ 
cal meaning in this connexion bui only, its natural 
meaning, viz. , the institution of criminal proceedings : 

30 All. 525 (P.C.); 20 C. L. J. 518 ; 28 Bom. 226 and 
? itzJohn v. Makinder (9 C. B. N. S. 505), Rel. on : 

37 Mad. 181 ; 37 Cal. 358; and 38 Cal. 880; Expl. and 
>is , from. \Sffazir Hasan and Gokaran Nath 
Misra, JJ.) Gur Saran Das v. Israr Haidar. 

105 I.G. 553 = 1 L.C. 492 = A.I.R. 1927 Oudh* 471. 

—Reasonable and probable cause. 

■ — ■Mixed question of lave and fact. 

Jn malicious prosecution the existence of reasonable 

and probable cause is a question for the Judge and 
not for the jury. In India the balance of authorities 
is in favour of the view that the question is a mixed 
one of law and fact and the inference deducible from 
proved facts may be examined by the J Iigh Court on 
second appeal: 16 C. W. N. 540 ; 12 C. L. J. 410 and 
28 Cal. 591, Ref, (Mukerji, J .) Nagendra Nath v. 
Basanta Das. 37 = Gal. 25 = A JR. 1930 Cal. 392. 
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MALICIOUS PROSECUTION—Reasonable and 

probable cause. 

'he plaintiff, a servant- of the defendant’s neigh¬ 
bour. was earning Rs. 7 a month. About 14 years 
ago, he was imprisoned for six months on a conviction 
of theft. Thereafter, about 10 years ago, he stole 
some money bv opening a trunk. He had the re¬ 
putation of a " dagi ” in the village. Quite recently 
there was an inquiry preliminary to the starting of a 
case under Criminal P.C., S. 110, in which proceed¬ 
ings the defendant had taken a prominent part. 
There was a theft in the defendant’s house and the 
next day. in his information to the police, the defend¬ 
ant stated that he suspected the plaintiff in connexion 
with the theft. Upon this information the police 
arrested the plaintiff, kept him in hajat, and eventual¬ 
ly, finding no evidence connecting h»m with theft, 
submitted a final report on which the plaintiff was dis¬ 
charged. The plaintiff brought a suit for malicious 
prosecution. 

Held', that in view of all these facts it was exceed¬ 
ingly difficult to hold that there was want of reason¬ 
able and probable cause on the part of the defendant 
in suspecting the plaintiff and mentioning about this 
suspicion in the information of the occurrence that he 
lodged with the police. (Case law considered.) 
(Uukerji, J.) Nagendra Nath v. Basanta Das. 

57 Cal. 25 = A.I.R. 1930 Cal. 392. 

— Acquittal raises presumption of reasonable 
and probable cause. 

When a person comes to Court after acquittal in 
the criminal Court, he has not positively to prove his 
innocence but only want of reasonable and probable 
cause before he would be entitled to claim damages. 
The proof of a want of reasonable and probable 
cause is not tantamount to proof of innocence. When 
a person has been acquitted, there would be a pre¬ 
sumption of want of reasonable and probable cause 
in an occurrence when there was no scope for 
surmise and the evidence was given by the defendant 
of what he actually saw : A.I.R. 1926 F. C. 46 Appl. 
(Dalai, J.) Mahomad Daud Khan v. Jai Lal. 

116 I C. 852 = A I.R. 1929 All. 265. 
—A certain person made charges against another 
which were false to his knowledge. He was sued for 
malicious prosecution. 

Held : that he had absolutely no reasonable and 
probable cause for bringing the charges and therefore 
was liable. (Raza, J.) Gajraj v. Chandrika 
Prasad. 114 I.G. 501 =5 O.W.N. 1039. 

- Complaint under S. 212, Madras Estates 

Land Act, gives no cause of action for damages. 

—A suit claiming damages for malicious prosecution 
in respect of a complaint of an offence under S. 212, 
Estates Land Act, in which it was alleged that the act 
amounted to robbery, will not lie, there being no 
scandal or damage to fair name therein. Plaintiff 
must prove want of probable and reasonable cause. 
The tenants cannot be held to be aware of the strictly 
legal rights of landlord : 31 M.L.J. 479, Foil. 

(Phillips and Odgers, JJ.) Naganna Naidu v. 
Venkatarayulu Naidu. 117 I.C. 797 = 

A.I.R. 1929 Mad. 286. 

- Test. 

Even in cases in which personal element constitutes 
the essence of the offence there may be certain facts 
which may afford an answer to the prosecution and 
on determination of such facts, will depend the 
answer to the question as to whether there was or 
was not reasonable and probable cause for the 
prosecution : A. I. R. 1926, P. C. 46. Foil. (1889) 

A, W, N. 189 and 11 A.L.J. 125, not Foil, ( Waztr 
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MALICIOUS PROSECUTION—Reasonable and 

probable cause. 

Hasan , J.) Shivaratan v. Ram Samran. 

101 I.C. 274 = 2 Luck- 487 = 4 O-W.N. 270 = 

A.I.R. 1928 Oudh 145, 

•- —Honest belief in accused’s guilt is reasonable 

and probable cause. 

" Reasonable and probable cause ” means " an 
honest belief in the guilt of the accused based upon 
a full conviction, founded upon reasonable grounds of 
the existence of the state of circumstances, which, 
assuming them to be true, would reasonably lead any 
ordinarily prudent and cautious man, placed in the 
position of the accuser, to the conclusion that the 
person charged was probably guilty of the crime 
imputed: Hicks v. Faulkner, (1882) 8 Q.l >.D. 167, 
Foil. ( Wadegaonkar. A.J.C.) Bapuji v. Kisan. 

89 I.C. 432 = A.I.R. 1926 Nas*. 175. ! 

-- Plaintiff acquitted on appeal*—Presumption 

is against absence of reasonable and probable 
cause. 

If the plaintiff has been convicted in the first in¬ 
stance and ultimately acquitted on appeal the 
presumption is against the absence of reasonable and 
probable cause unless the original conviction is proved 
to have proceeded on evidence known by the defen¬ 
dant to be false or on the wilful suppression by him 
of material facts: A. I. R. 1923 Patna 344; 21 All. 26 
and 12 C. L, J. 410, Appr. 

The defendant had impounded plaintiff’s cattle, 
plaintiff was required to pay Rs. 14-14 to the pound- 
keeper to have his cattle released from the cattle- 
pound, and this amount was extorted from defendant 
by the plaintiff by wrongfully confining him. Plaintiff 
was thereupon convicted under S. 384, I. P. C., by 
the trial Court, but ultimately acquitted. Plaintiff 
then i tied a suit for damages for malicious prosecution. 

Held: that the prosecution was neither malicious 
nor was there absence of reasonable and probable 
cause. (Wadegaonkar, A.J.C.) Bapuji v. Kisan. 

89 I. C, 432 = A. I. R. 1926 Nag. 175, 

In an action for malicious prosecution the question 
whether the prosecution was instituted against the 
plaintiff without any reasonable or probable cause is a 
question of fact. 25 Bom. 332 and 28 Cal. 591, Foil. 
(Dalai, Ag. J . C .) Mahadeo Prasad v. Chunni- 
lal. 86 I. C. 596 = 12 0. L. J. 88=2 0. W. N.|62 = 

28 0. C. 387 = A. I. R. 1925 Oudh 359. 

•- Meaning, 

Reasonable and probable cause means on honest 
belief in the guilt of the accused based upon a full 
conviction, founded upon reasonable grounds, of the 
existence of a state of circumstances, which, assuming 
them to be true, would reasonably lead any ordinarily 
prudent and cautious man, placed in the position of 
the accuser to the conclusion that the person charged 
was probably guilty of the crime imputed. (Abdul 
Raoof and Campbell, JJ ,) Abdul Shakur v. 
Lipton & Co. 72 I. C. 411 = 6 L. L. J. 1 = 

A.I.R. 1924 Lah. 1. 

—In execution of a decree, the officer of the Court 
went to judgment-debtor’s house and attached some 
articles. The judgment-debtor thereupon filed a com¬ 
plaint of theft against the decree-holder which was 
found to be groundless. In a sn-t for malicious pro¬ 
secution by decree-holder against judgment-debtor 
held where on the face of it, the charge b brought by 
defendant against plaintiff is groundless, it can safely 
be inferred that the defendant had no reasonable and 
probable cause and the plaintiff cannot be asked to 
give further evidence directly going to show that there 
was no reasonable tnd probable cause. (Rafque J ) 


MALICIOUS PROSECUTION—Suit for- 

Bishun S \rup V. Bindraban. 73 I. C. 446 = 

A. I. R 1923 All- 531. 

- Acquittal in appeal —Presumption is against 

the absence of reasonable and probable cause. 

The true rule is that if the plaintiff has been con¬ 
victed in the first instance and ultimately acquitted on 
appeal the presumption is against the absence of 
reasonable and probable cause unless the original 
conviction is proved to have proceeded on evidence 
known by the defendant to be false or on the wilful 
suppression by him of material information. (Das 
and Kulwant Sahay.JJ.) Jagnarain Dubeyey v. 
Bidapet Dubey. 72 I. C- 409 = 4 P. L- T. 202 = 

1 P. L, R. 332 = A.I. R. 1923 Pat. 344. 


Test. 


The determination of the issue as to the absence of 
existence of a * reasonable and probable cause' 
depends entirely on the circumstances of eacn case. 
The only possible rule to guide is * that there must 
have existed a state of circumstances upon which a 
reasonable and discreet person would have acted. 
The rule prescribes not a standard of absolute 
rectitude and certainty but of reasonableness and 
probability in relation to a defendant’s mind. The 
question whether or not a reasonable man would or 
would not act upon the information given by another 
must depend in a great degree upon the opinion to be 
formed of the position and circumstances of the in¬ 
formant, and the amount of credit which may be due 
under those circumstances to the person who thus 
conveyed the information. In an action for a malici¬ 
ous prosecution where a person is proved to have 
acted upon the information of a trustworthy informant 
he cannot be said to have proceeded without reason¬ 
able and probable cause because he had not made 
inquiry of some one else who could have repeated 
and confirmed what was told him. The defendant’s 
persistence in persuing the accusation by filing the 
petition for revision would certainly be evidence of 
malice, but it is no evidence of the absence of reason¬ 
able and probable cause. (Wazir Hasan , A, J . C.) 
Kazim Husain v. Basit Husain. 61 I. C. 970= 

8 0. L. J. 147 = A. I- R. 1921 Oudh 1. 

—Suit for 

A suit for malicious prosecution is not a statutory 
suit and if the facts alleged disclose a cause of action 
notwithstanding that the suit has been named or des¬ 
cribed as such, that must be tried. For there are 
certain wrongs akin to malicious prosecution which 
entitle the person aggrieved to sue, as for instance, 
malicious abuse of the process of the Court, malicious 
anest, malicious search and’malicious execution.These 
kindred suits are somtimes treated as being suits for 
malicious .prosecution and this is the origin of the 
dictum "that the maintainability of a suit for malicious 
prosecution in the sense in which that term is used 
m the Criminal Procedure Code.” The dictum is 
perfectly correct so long as it is meant to apply to 
these kindred suits: 38 Cal. 880, Rel. on. (Mukerji J .) 
Nagendra Nath v. Basant Das. 57 Cal. 25 = 

—Mo * , . , A. I. R. 1930 Cal. 392. 

ino action to claim damages for malicious prosecu- 

hon can he until there has been acquittal in the first 

Ru v * - V scou * 1 Du nedin ). Osu manyavva Yaw 
Ew na v. Nana Sir Ofori Atta. 

A.I.R. 1930 P.C. 260. (P.C.) 

+ A f SU,t for malicious prosecution can lie in 
respect of proceedings under S. 107 of the Criminal 

n m T t 776 and 17 c * W. N. 554, Foil.; 

Cnf^NiYc t P°* No L ' oJ1 ‘ (oddball and Rafque, JJ.) 
iranji Sjngh V. Dharmsingh. 19 A-L.J. 191 = 

43 All. 402 = A.I.R. 1921 Ail. 173. 
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MALICIOUS PROSECUTION—<81111 for-Essentlals. 
—Suit for—Essentials. 

It is not necessary, in order to succeed in an action 
for malicious prosecution, for the plaintiff to prove 
that he has suffered any special pecuniary loss through 
the conduct of the defendant. The unwarranted 
charge brought against him of criminal misconduct 
must of itself injure his reputation ; it might lead to 
an arrest for which he would be entitled to further 
compensation. (Waxir Hasan and Gokaran Nath 
Misra, JJ.) Gur Saran Das v. Israr Haidar. 

105 I.C. 553 = 1 L.C. 492 = A.I,R. 1927 Oudh 471 
MALIKHANA. 

See (1) C. P. Code, S. 60. 

(2 ) Hindu Law—Maintenance, 

(3) T. P. Act, S. 6. 

MAMLATDAR. 

See Bombay MamlatdAr Courts Act. 

MANAGER. 

See Hindu Law—Joint Family Etc. 

MANDAMUS. 

See Specific Relief Act, S, 45 . 

MANDATORY INJUNCTION- 

Sec Specific Relief Act, S. 55, 

MAPS. 

See Evidence Act, Ss. 35. 74 and 83 . 

MARAKAYAR. 

See (1) Hindu Law. 

(2 ) Mahomedan Law, 

MARITIME JURISDICTION. 

See (1 ) Letters Patent. 

(2 ) Shipping. 

MARRIAGE. 

See (1) Evidence Act, Ss. 112, 114, 

(2) Hindu Law—Marriage. 

(3) Mahomedan Law—Marriage. 

(4) Restitution of Conjugal Rights. 

MARRIED WOMEN’S PROPERTY ACT (III of 
1874.) 

—S. 6—Amended by S. 2 of Act XIII of 1923- 
Applicability. 

S. 2, Act XIII of 1923, declared that the provi¬ 
sions of S. 6 of the Act of 1874 shall ‘apply in the 
case of any policy effected by any Hindu in Madras 
after the 31st December 1923. It does not further 
enact that they shall not apply to policies effected 
before that. They are therefore clearly governed by 
the old Act. 37 Mad. 483 (F. B.), Ref. (Venkata- 
subba Rao and Madhavan Nair,JJ.) Rama Rao v. 
Krishnamma. 121 I.C. 496 = 52 Mad. 936 = 

30 M.L.W. 500 = 1929 M.W.N. 784 = 
A.I.R. 1929 Mad. 825 = 57 M.L.J. 793. 

- Policy effected in 1910— Hindu widow claim- 

ing as a nominee—Widow was held not entitled as 
the Act did not apply. 

A Hindu assured directed an Insurance Company to 
pay money due under his policy effected in 1910 to his 
wife as the nominee of the assured. The wife claimed 
the amount on the death of the assured contending 
that Women’s Properly Act applied and under S. 6 of 
the Act a trust had been created in her favour. 

Held : that the wife was not entitled to the money 
as the Women’s Property Act did not apply and there 
was no trust in her favour by virtue of S. 6. 
(Rankin, C.J. and C. C. Ghose,J .) Krishna Lal v. 
Promila Bala Dasi. 114 I. C. 658 = 55 Cal. 1315 = 

47 C. L. J. 587 = 32 C. W. N. 634 = 

A. I. R. 1928 Cal. 518. 

MARSHALLING. 

See T, P. Act. Ss. 81 and 82. 

MARTIAL LAW. 

—Jurisdiction, 

Per Kumaraswami Sastri, j,—A summary court j 
D. D. Vol. IV—20. 


MASTER AND SERYANT—Contract of Service. 

appointed under the Martial Law Ordinance has no 
jurisdiction to try offences committed outside the 
Martial Law area, nor can it hold its court outside the 
area. (Spencer and Kumaraswami Sastri, JJ.) Ko- 
chunniElayaNair. In Re. 68 I.C. 26=45 Mad. 14~ 

23 Cr. L. J. 490 = 14 M. L. W. 463 = 
1921 M. W. N. 708 = A. I. R. 1922 Mad. 215 = 

41 M. L. J. 441, 

MARTIAL LAW (FURTHER EXTENSION) ORDI¬ 
NANCE (IY of 1919.) 

—Trial under. 

The trial of an accused :or an offence connected 
with the disturbances in the Punjab in Maqph, April, 
1919, under an Order of the Lieutenant-Governor by 
summary procedure of Martial Law was held^ not 
vitiated by want of jurisdiction. 1 Lah. 326 (P. C.) 
Foil, (Viscount Cave). Kalinath Roy v . 
Emperor. 59 I.C. 641= =2 Lah. 34=48 I. A. 96= 

19 A. L. J. 65 = 23 Bom. L. R. 709 = 
33 C.L.J. 124 = 25 C W.N. 701 = 13 M. L. W. 253= 
1921 M. W. N- 49 = 10 P. W. R. 1921 (Cr.)= 
29 M. L, T. 142 = 22 Cr. L. J. 129 = 
A. I..R. 1921 P. C. 29 = 40 M. L, J. 101 (P,C.) 
MARTIAL LAW ORDINANCE (II of 1921.) 

—S- 6—Jurisdiction. 

- —Decision of Cotirt outside Martial Law Area 

—High Court can interfere. 

There is no right at all to hold a summary Court 
except in the Martial Law area and the jurisdiction of 
such a Court is local. Outside the area the ordinary 
rules of law prevail and there is nothing in the Ordin¬ 
ance to prevent the High Court interfering with the 
decision of any Court outside that area purporting to 
exercise a criminal jurisdiction which it does not 
possess. 45 Mad. 14, Foil. (Schwabe, C.J., Oldfield 
and Coutts-Trottcr. JJ.) Govindan Nair v. 
Emperor. 68 I. C. 838 = 45 Mad. 922 = 

16 M. L. W. 349 = 31 M. L. T. 304 = 
23 Cr. L- J. 614=A. I. R. 1922 Mad. 499 = 

43 M. L. J. 396 (F. B ) 
MASTER AND SERYANT See also Tort. 

Contract of Service. 

Crown Servants. 

Dismissal from Service. 

Master's Liability. 

Offence by Servant- 
Reasonable Notice. 

Resignationhy Servant. 

Servant's Liability. 

Tort by Servant. 

Miscellaneous. 

—Contract of Service. 

•- No Specific clause re : place of Service — 

Liability for transfer at Master's Orders. 

Where from the nature of the contract entered 
into between a Bank and its servants it is difficult to 
assume that the Bank would willingly agree that their 
employees should not be bound to serve outside the 
place where the contract was made except with their 
consent such a condition of the contract would re¬ 
quire to be clearly established. And in the absence 
of such proof an order of transfer is a lawful order 
which the servant is bound to obey and his disobe¬ 
dience can be justifiably treated by the Bank as faute 
grave making the servant liable for dismissal. There 
must be an immediately threatening danger by 
violence or disease to the person of the servant before 
an order to remain in the zone of danger can be held 
to be unlawful and can be disobeyed : Anderson v. 
Moon, (1837) 15 Shaw 412 and Turner v. Mason, 
(1845) 14 M. & W. 112, Ref. (Lord Thankerton.) 
Alexandre Bqu^quron v. The Ottoman Bank, 
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MASTER AND SERYANT—Contract of Service. 

31 M.L W. 702 —A.I.R. 1930 P.C. 118 (P.C.) 

—- Annual increments—Provision for—Service 

js terminable by rcasofiabie not ice* 

iiyen where a person is employed upon a remu* 
nni at ion which is a starting basis, and even where 
ilic-re is an agreement for an increase by annual 
increments up to a certain sum, there is certainly no 
obligation or implied condition that a servant would 
be allowed to remain long enough to earn maximum 
salary and also there is no intention, unless it were 
definitely expressed on the part of the contracting 
parties, that each year or the beginning of each year 
of service should be regarded as a new contract of 
employment. The proper way of regarding a con¬ 
tract of this kind is that it is one subject to reasonable 
notice on either side. Costello, J.) Bimalacharan 
v. Trustees, Indian Museum. 57 Cal. 231 = 

A.I.R. 1930 Cal. 404. 
_ Cessation of work—Relationship not deter¬ 


mined. 

The mere proclamation of a strike does not termi¬ 
nate the relationship of master and servant and make 
the servant lose his character as a servant. There 
may of course be additional circumstances consequent 
on a strike which may determine that relationship. 
Cessation of work does not necessarily mean termin¬ 
ation of the relationship as master and servant : 
Lyons and Sons v. Wilkins, (189G) 1 Ch. 811, rol. . 
AT.R. 1927 Pat. 377, Dist. (Cuming and Maker jt, 
II) E. I. Ry. Co. v. Shewhun Roy Ghanshyam- 
Ijas 112 IX. 303 = 48 CX-J. 37 = 

32 C.W.N. 805 = A.I.R 1928 Cab 491. 

--Service terminated before stipulated period 

—Servant can sue for damages. 

Where the services of a servant are terminated be¬ 
fore the stipulated period, it is open to him to sue for 
damages for breach on the part of the master to keep 
him in service so as to enable him to earn his wages. 
But. before he succeeds he must prove that he him¬ 
self was ready and willing and able to perform his 
part of the contract. 

In the case of service terminable at a month’s 
notice the stipulated period of service extends only to 
such date on which notice given in that behalf would 
expire ; and when it is certain that the illness or in¬ 
capacity of the servant will extend to the whole of the 
period of notice, the failure of the master to give the 
requisite notice is not sufficient to entitle the servant 
to claim damages : (English cases, Dist.) {Rupchand 
Bilaram and Lobo, A.J. Cs.) Burma Oil Co. v. 
Nafaindas Dayal Singh. 104 I-C. 185 = 

A.I.R. 1927 Sind 253. 


- Circumstances under which servant is justi¬ 
fied in leaving service before end of contracted 
period—Physical violence is not necessary but 
some reasonable excuse is necessary and the onus 
of Proof is on the servant. 

A servant is not justified in abandoning his contract 
before the expiration of the term unless good and 
just causes exist therefor. Generally speaking any 
breach of the express or implied provisions of the 
contract of employment by the master or any act or 
neglect on his part which is prejudicial to the safety, 
health, morals or reputation of the servant will be 
deemed a sufficient ground for abandonment. The 
duties which an employer owes to his employee 
depend upon the character of the employment. It is 
one of the implied stipulations of a contract of service 
that the employer will not, by any act of commission 
or omission, add or suffer to be added to the employ¬ 
ment new conditions involving obligations, dangers or 
inconveniences which were not incident to it and were 


MASTER AND SERYANT—Crown Servants. 

not within the contemplation of the employee when 
he was engaged. Any reduction of the rank or a 
material change in the duties of an employee is, from 
this point of view, regarded as a violation of the con¬ 
tract of employment, and the servant may thereupon 
consider the contract as having been violated by the 
master. The Court is to judge of the reasonableness 
of the excuse, in view of the circumstances, the 
language and the conduct of the master, the frequency 
of the cause, the provocation, if any, for the language 
or conduct, and its effect upon the servant and in all 
cases, the age of the servant is a matter of material 
importance, as what might be regarded as a very 
good excuse in the case of a young person, might be 
regarded as no excuse at all on the part of a person 
of mature years. To attempt to enumerate all the 
instances which would justify in quitting the service 
before his term is ended would be impossible. In all 
cases where the facts are not admitted, the question 
of reasonableness is one of fact and the servant takes 
the burden of establishing a reasonable excuse in all 
cases. The relation of master and servant while it 
thus implies obedience, submission and respect on the 
part of the latter, implies on the part of the former, 
the duty of protection aud the gentleness and mode¬ 
ration in his bearing towards his servant. Refusal to 
provide suitable work may be a reasonable excuse 
justifying the servant in quitting the service. It is 
well established that an obligation on the part of the 
master to provide employment may be good con¬ 
sideration for his servants promise of service. 
Whether or, not such obligation exists, depends upon 
the circumstances of the individual case before the 
Court ; but it may be implied, for instarce, where the 
opportunity of acting in the capacity indicated in the 
contract of service is of primary importance to the 
person employed. Whatever divergence of judicial 
opinion may be discoverable from the decisions on 
the subject, it is clear that where the refusal by the 
master to find the work for the servant indicates 
reduction of rank or material change of duties, the 
employee is entitled to treat this as a violation of the 
contract of employment, justifying his quitting the 
same. (Mookerjee and Chotzncr, JJ.) L.W. Middle- 
ton v. Harry Play Fair. 86 LC. 310 = 

A.I.R, 1925 Cal. 87. 

j-Agreement that master may impose fine—Suit 

for refund of fine is not barred. (/?oss, J .) The 
B. N. Ry. Co. v. Sukhdeo Prasad. 87 I-C. 739 = 

6 P L.T. 762 = 3 P.L.R. (Civ.) 84 = 

A.I.R. 1925 Pat. 487. 

-If no custom or stipulation as to notice exists, 

and if the contract of service is not one which can be 
regarded as a yearly hiring, the service is terminable 
by reasonable notice, {Mookerjee, Ag. C.j. and 
Fletcher, J .) Kamini Kumar v. Rebati Raman Das. 

60 IX. 756 = 33 C.L.J. 336 = 
A.I.R. 1921 Cal. 346. 

-Any agreement among several servants that the 

service performed by one of them should be treated 
as service performed by all cannot be binding on the 
master. (Sudasiva Aiyar and Spencer, JJ .) Krishna 
Aiyangar v. Raman Chettiar. 69 IX. 469 = 

14 M.L.W. 329 = A.I.R. 1921 Mad. 670. 
Crown Servants. 

Government servant entering private employ¬ 
ment without permission —Dismissal for miscon¬ 
duct—Government has no right to a refund of 
leave allowance paid before dismissal. 

The Secretary of State for India used the defen¬ 
dant, a public servant employed under the Govern¬ 
ment of Madras, for recovery of all leave allowances 
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MASTER AND 8ERV A T—Dismissal from ser- 
vice. 

paid to the latter during the time he was employed in 
private service, contrary to the prohibition contained 
in R* 69 the Fundamental Rules (C.S.R.) for 
which misconduct he was finally dismissed by the 
Government. 

Held : that under R. 52 of the Fundamental Rules, 
a public servant is entitled to have his pay and allow¬ 
ances paid till the date of his dismissal and, therefore, 
the plaintiff's claim was not sustainable. (Waiter, J .) 
Rama NarayanaSarma v. Secretary of State. 

101 I.C. 23 = 25 H.L-W 394 = 
A.I.R. 1927 Mad. 460 = 52 M.L.J. 285. 

Dismissal from service- 

- —Refusal on reasonable grounds to serve at 

one place—Dismissal not justified. 

A Bank engaged a servant to serve in Turkey or 
any other place where the Bank had its business. 
The servant was condemned to death sentence by 
Turkish Government in 1919. The servant was posted 
in Constantinople in 1922. He unsuccessfully applied 
for transfer and being in fear of his life he left Con¬ 
stantinople without permission. He was dismissed and 
he sued for damages for wrongful dismissal. 

Held : that the order to remain in Constantinople 
was not a lawful order and that at the time the dis¬ 
ability of the servant from being able to reside in 
Constantinople could not be regarded as a permanent 
one and the offer of service outside Turkey is suffi¬ 
cient to entitle him to pursue the present suit, and the 
Bank is equally unable to found on that disability a 
justification for the dismissal. he risk to the servant 
was such that he was not bound to obey the order to 
remain in Constantinople which order, therefore, was 
not a lawful one : Horlick v. Beale (1916) 2 A.C., 486 
and Masonv. Turner, (1845) 14 M. & W. 112, Ref. 
(Lord Thankerton.) Ottoman Bank v. Etienne 
Chakarian. 31 M-L.W. 707 — 

A.I.R. 1930 P.C. 110. (P C ) 

-If a servant cannot perform hi; duty for which 

he is employed, whether on account of age or other¬ 
wise, he is not entitled to any notice for termination of 
his service. '(Percival, J, C. and Rnpchand, A. J. C.) 
Detaram v. Forbes, 117 I.C. 778 = 

A.I.R. 1930 Sind 17. 
—There is no fixed rule of law defining the degree of 
misconduct which will justify dismissal from service. 
Much will depend on the nature of the misconduct 
and the nature of the duties to be performed by the 
person dismissed: Clouston & Co, v. Corry, (1906) 
A. C. 122, Foil. (Lobo, A. J. C.) Abraham Reuben, 
v . Karachi Municipality. 113 I.C. 387 = 

i u bn d . A.I.R. 1929 Sind 6}. 

-- Servant's misconduct if id compatible with 

faithful discharge of master's services justifies 
dismissal. 

There is no fixed rule of law defining the degree of 
misconduct which will justify dismissal. Therefore 
one must have regard to the agreement forming the 
basis of the contract of employment and consider the 
surrounding circumstances, and if the misconduct is 
inconsistent with the express or implied conditions of 
service or incompatible with the due and faithful 
discharge of the servant’s duty to his master, the dis¬ 
missal will be justified. (Sanderson, C.J. and Ran¬ 
kin, J.) Gus. Alexander A. Mackenzie v , Hima¬ 
laya Assurance Co. Ltd., 94 I.C. 381*= 

30 C-W.N, 440 = A.I.R.1926 Cal. 745. 
——■—Incompetency justifies dismissal. 

A servant was employed under a company as 
superintendent of a certain estate, the main products 
being tea and timber. The servant knew nothing 


MASTER AND SERVANT— Dismissal from ser- 

vice. 

about timber and the company incurred losses on 
account of his incompetency and he was dismissed. 

Held ; that the servant having been proved to be 
incompetent for the duties of the office the company 
could dispense with his services and that the servant 
was not entitled to recover damages for wrongful dis¬ 
missal by the company. (Venkatasubba Rad ; /.) 
Malabar Forest and Rubber Co. b. Macleod. 
91 I,C. 615 = 22 M.L.W. 675 = A.I.R. 1926 Mad. 270. 

—Tacts must justify dismissal, 

A Judge has to determine whether there was justi¬ 
fication for the order of dismissal and not whether he 
personally would have dismissed the servant for such 
conduct. When an offence has been condoned or dealt 
with and the oflender retained in service, it is not open 
to the employer to subsequently dismiss him for that 
same offence but if the servant offends again, it is 
perfectly justifiable for the employer to consider the 
prior offences in determining in what manner he 
should be dealt with for the subsequent offences. 
(Phillips, J .) Madura Devasthanam v, Sundaram 
Annavi. 91 I.C. 525 = 1925 M-W.N. 693 = 

A.I.R. 1926 Mad. 57 = 49 M.L.J. 516. 
—When a servant, whose wages are due periodically, 
so conducts himself that the master is justified in dis¬ 
charging him without notice, he is not entitled to be 
paid any wages for that portion of time during which 
he has served since the last payment of wages. (Sulai- 
man, J ,) Bhakta Shiromani v. Seetal Nath. 

88 I.C. 1018 = 48 All. 31 = 23 A.L.J. 682 = 

6 L.R A. Civ. 529 = A-I.R. 1925 All. 680- 

■- Effect of condonation . 

If a master on discovering that his servant has been 
guilty of misconduct which would justify a dismissal, 
yet elects to continue him in his service, he cannot at 
any subsequent time dismiss him on account of that 
which he i las waived or condoned. (Mukerjec and 
Chotzner , JJ.) L. W, Middleton v, Harry Play¬ 
fair. 86 I.C. 310=A-I.R. 1925 Cal. 87. 

- In competency or neglect justifies dismissal 

before term. 

If the master discovers in the course of the employ¬ 
ment that his servant is either incompetent and there¬ 
fore cannot perform his duty, or does not or will not 
perform and thus neglects to discharge his duty with 
that degree of skill and tact of management which is 
ordinarily expected of a servant skilled in the branch 
for which he is employed, it ought to be a sufficient 
justification to support a dismissal of the servant with¬ 
out notice even before the end of the - term. The fai¬ 
lure to afford the requisite skill which had been ex¬ 
pressly or impliedly promised is a breach of legal duty 
and therefore misconduct. There is no difference in 
principle between a dismissal for iucompetency or 
for negligence or misconduct. Where a skilled labour¬ 
er, artisan or artist is employed, there is on his part 
an implied warranty tl at he is of skill reasonably 
competent to the task he undertakes. (Case-law re¬ 
viewed). (Kinkhede, A. J. C.) Pandurang v. ]m- 
ramdas. . 82 I.C. 72 f = 

21 N.L.R. 93 = A I-R. 1925 Nag. 166. 

—Where a schoolmaster committed dereliction of duty 
and ailed to obey a reasonable direction of the 
Managing Committee of the school, 

Held that .the dismissal of the schoolmaster front 
service was justified. (Jwala Prasad and Adanit JJ.) 
Njkod Chandra Roy v. Kirtya Nan da Singh. 

| 80 I. C. 308 = A. I. R, 1922 Pat. 24. 

—A dismissed servant is not entitled to claim wages. 

In case the dismissal is wrongful, his remedy is by 

i action for damages. (Mautigkin, J.) Jjavid v. 
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MASTER AND SERYANT—Dismissal from ser¬ 
vice- 

Superintendent, St. Anthony’s High School. 

63 I.C. 982 = 13 Bar. L. T. 168. 

- Master entitled under contract to dismiss 

servant if he (master) considered servant unsuit¬ 
able—Servant cannot question the reasons for 
master's thinking him unsuitable but can challenge 
his bona fides. 

Where the contract of service provided that plaintiff 
might be removed if the Directors of the Company 
considered him unsuitable, 

Held , that the plaintiff cannot call upon the defen¬ 
dants for a statement of particulars of the reasons why 
the Directors considered the plaintiff unsuitable, or 
adduce evidence to show that these reasons were 
wrong or insufficient and cannot ask the Court to sub¬ 
stitute itself for the Directors to decide how far these 
reasons were good, bad or indifferent. All that he 
can ask the Court in cases of this character is whether 
the action of the defendant was an honest and bona 
fide exercise of their powers under the agreement. 
The onus of proof is on the plaintiff. (English cases 
referred.) ( Madgavkar, A.J, C.) L. Collins v. 
Charles Booth am & Co. Ltd. 80 I. C. 958 = 

17 S.L.R. 9 = A.I.R..1921 Sind 106. 

—Master’s Liability. 

-- —Temporary lending of servant—Liability of 

temporary master. 

Where one person lends a servant to another for 
particular employment, the servant, for anything done 
in that particular employment, must be dealt with as 
the servant of the man to whom he is lent although he 
remains the general servant of the person who lent 
him : Rourke v. White Moss Colliery Co., (1877) 
2 C. P. D. 205 and Donovan v. Laing, Wharton and 
Dawn Construction Syndicate , (1893) 1 Q. B. 629, 
Rel. on. (Rangnekar , J.) Kondiva GopAl v. 
Meskrejean. 109 I. C. 191 = 30 Bom. L. R. 162 = 

A.l.R. 1928 Bom. 91. 
—A servant has no implied authority to engage a 
stranger to do work on behalf of his master, so as to 
render the master liable for the stranger’s acts or 
defaults except perhaps in a case of necessity, which 
term comprises only well known exceptional cases : 
(Case law discussed). (Makerji J,) Indra Mohan 
Roi v. Emperor. 110 I. C. 326 = 17 C. L. J. 130 = 

10 A.I. Cr. R. 414 = 29 Cr. L. J. 694 = 

A.l.R. 1928 Cal. 410. 

--— Servant temporarily lent — Liability of 

temporary master. 

When one person lends his servant to another for a 
particular employment, the servant, for anything done 
in that particular employment, must be dealt with as 
the servant of the man to whom he is lent, although 
he remains the general servant of the person who lent 
him. . 

Plaintiff let out a lighter to the defendant. Part of 
the agreement was that the lighter should be manned 
by two lighter-boys, that is coloured labourers. The 
coloured labourers were, from the moment of the 
transfer, out of control of the plaintiff. While the 
lighter was lying in the harbour for the night both of 
the labourers decamped ; and they had forsaken the 
duties which they were bound to perform. The con¬ 
sequence was that the barge having parted her moo¬ 
rings drilled with the current out of the harbour and 
subsequently ran ashore and broke. 

Held : that the plaintiff had entrusted for the period 
of the hiring the control of their chattel to the defend¬ 
ants. During the entire period of hiring, the barge 
had to be watched over by the bailee and it was the 
^ to Ijee^) an eye upon the labourers or to 
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MASTER AND SERYANT—Offence by servant. 

furnish others so that the chattel might not be lost and 
therefore the defendants were liable for the loss. 
(Lord Shaw .) A. H. Bull & Co. v . West Afri¬ 
can Shipping Co. 104 I. C. 113 = 4 0. W. N. 737 = 
47 C. L. J- 258= A.l.R. 1927 P. C. 173. (P.C.) 

—- Act done in the course of service—Master is 

bou nd. 

A servant can bind his master by an act committed 
in course of his service, and for his master’s benefit, 
even though no express command or privity of the 
master can be proved, when the master has put him in 
his place to do that class of acts : Barwick v. English 
Joint Stock Bank, (1867) L. R. 2 Exch. 259 and 
A.l.R. 1923 Cal. 157, Rel. on. ( Duckworth , J.) R. M. 
K. S. Firm v. Maung Ba Gyaw. 99 I.C. 748 = 

5 Bur. L-J. 171 = A-I-R. 1927 Rang. 44. 

—Offence by Servant. 

.- Criminal liability for servant's acts. 

Where a particular intent or state of mind is not of 
the essence of an offence a master can be criminally 
liable for his servant's acts if an act is expressly pro* 
hibited but not otherwise and he cannot be so made 
liable if the Act provides for liability for permitting 
and causing a certain thing unless it can be shown 
that the act was done with the master’s knowledge and 
assent express and implied. (Greaves and Duval ,,//.) 
Yaraj Lall v. Emperor. 82 I.C. 137 = 51 Cal. 948 = 

28 C.W.N. 854 = 25 Cr. L-J. 1209 = 

A.l.R. 1924 Cal. 985. 

- -Offence facilitated by master's negligence — 

Liability. 

Where the true character of the criminal act of a 
servant is that it is an act of his own, deliberately 
done of his own choice and done to effect a purpose 
of his own, the master is not liable. If, however, the 
criminal act is facilitated by the negligence of the 
master, the master is liable and the liability in such 
cases rests on the master not really because his 
servant had committed the criminal act, but because 
he himself has been negligent. Joseph Rank Ltd . v. 
Craig, (1919)88 L.J, Ch. 45, Foil.; ( Case-law dis¬ 
cussed). (Cuming and Maker ji, JJ.) E. I. Ry Co, v. 
Shewbun Roy Ghanshyamdas. 112 IX. 303 = 
48 C-L.J. 37 = 32 C.W.N. 805 = A.I.R. 1928 Cal- 491. 

- '—Servant presenting forged bill—Act is within 

scope of his authority. 

A man who does a thing through an agent does it 
himself in the eyes of the law. Where plaintiff and 
defendant had dealings together and defendant was in 
the habit of paying plaintiff’s servants and on present¬ 
ation of a forged bill by plaintiff’s servant under the 
apparent authority oi his master the defendant paid. 
Held, the presentation of the forged bill was just as 
much the act of the principal as a genuine bil), and 
the payment was a good payment, Barwick v. English 
Joint Stock Bank (1667) 2 Ex, 259, Foil. (Walsh and 
Ashworth, JJ.) Paktap Narain v. Jute Mills. 
103 I.C. 382 = 25 A L.J. 724 = AI.R. 1927 All. 653. 

“ Loss of master's money by servant — Liabi¬ 
lity — Conditions. 

Where a person, a paid servant of the plaintiff, was 
sent to a Bank to pay in his master’s money and he 
returned saying that he kept the money on the counter 
and lost it : 

Held : that in the absence of proof that the money 
had been stolen from him, he not having taken du 0 
care and caution of his master's money, was guilty of 
negligence and was liable to repay it in an action for 
money had and received, (Marten, J.) Abdulla 
Shariff v. Md. Aban, gg [ i Q t 367=1 

28 Bom- L>R.500=A.LR. 1926 Bom- 320* 
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MASTER AND SERYANT—Reasonable notice* 5 * 
—Reasonable notice. 

The question of what is reasonable notice is a ques* 
tion of tact, and depends largely upon the circums¬ 
tances of each particular case : Beeston v. Collier 
(1827) 4 Bing. 309 Dist. (Costello, J.) Bimala- 
char an v. Trustees, Indian Museum. 

57 Cal. 231 = A.I.R. 1930 Cal. 404. 
—. Clerk on monthly Salary — 

Per Rupchattd , A, J. C .— here is no rule of law 
to the effect that a cleik employed on a monthly 
salary who is not household servant or menial is 
entitled to three months’ notice or three months’ pay 
in lieu of notice. All that the law requires is that he 
should be given a reasonable notice and what is 
reasonable notice depends on the particular facts of 
each case. (Percival, J. C. and Rupchand, A. J. C.) 
Delakam v. Forbes. 117 I.c. 'H8 — 

A I R, 1930 Sind 17. 

■ ■ ■ - School Teacher—Services dispensed with — 
Notice. 

A person was provisionally appointed as tea:her by 
the Secretary of a School. At the next meeting of the 
Committee, it recognised him as one of the staff but 
owing to financial stringency it decided to dispense 
with his services from August: 

Held : that the person was entitled to reasonable 
notice or three months’ pay in lieu thereof under the 
circumstances: 

Held further : that th.3 Secretary would not be 
personally liable to pay the compensation, for the 
case was not covered by S. 233, Contract Act. 
(Duval, J .) Bhupendra Mahan v, Jatindra Chan¬ 
dra. 113 I.C. 571 = 43 C.L J. 191 = 

A I R. 1929 Cal. 289. 

.—-Servant can be dismissed on reasonable notice— 
Reasonableness is question of fact. ( Lobo, A.J.C.) 
Abraham Reuben v. Karachi Municipality. 

113 1C. 387 = A.I.R, 1929 Sind 69. 

-In the case of service terminable at a month’s 

notice the stipulated period of service extends only to 
such date on which notice given in. that behalf would 
expire; and when it is certain that the illness or 
incapacity of the servant will extend to the whole of 
the period of notice, the failure of the master to give 
the requisite notice is not sufficient to entitle the ser¬ 
vant to claim damages : (English cases Dist.) (Rup¬ 
chand Bilaram and Lobo, A. J. C’s.) Burma Oil 
Co. v. Naraindas Dayalsingh. 104 I.C. 183 = 

A.I.R. 1927 Sind 253. 

,_-The ordinary rule of law is that in the absence 

of any express agreement or established custom to the 
contrary the contract of service is terminable by 
reasonable notice. A servant paid by the month is 
not entitled to one month’s notice. (Moti Sugar, J.) 
Ganga Ram v. Duni Chand Bhandari. 

78 I.C. 763 = A I.R* 1925 Lah. 136. 

—The rule of one month’s notice which applies to 
menials, will not apply to the case of a school master. 
The rule as to yearly hiring extends to domestic and 
ofher servants such as clerks and others, but it is not 
an inflexible rule and each case must be consi lered 
by itself, and in each case it must be decided what 
notice would be reasonable. (1858) (3 Exhibit 151) 
distinguished (t4 Cal. 917) followed, (fwala Prasad 
and Adatni, JJ\) Nirod Chandra Roy v. Kirtva 
Nanda Singh. 89 I.C. 333 = A.J.R. 1922 Pat. 24. 

-—There is no authority for holding that a monthly 

servant is entitled to a month’s notice. In the absence 
of agreement or custom the contract of service is 
terminable by reasonable notice. (Maung Kin, J.) 
David v. Superintendent, St, Anthony’s High! 


MASTER AND SERVANT—Miscellaneous. 
School. 63 I.C. 982=13 Bur. L.T, 168. 

—Resignation by servant. 

- Test to determine voluntary or compulsory 

resignation. 

In determining whether a person has resigned or 
has been compelled to resign the correct test is to 
find whether the acts and conduct of the servant 
evince an intention no longer to be bound by the 
contract, or whether the conduct of the employer 
amounts to a basic refusal to continue the servant on 
the agreed terms of the employment; in the latter 
case there is a wrongful dismissal and repudiation of 
the contract and the use of polite instead of peremp¬ 
tory language would not alter the conclusion : 
Stephenson v. London Joint Stock Bank, Ltd., 
20 f.L.R. 9; General Bill Posting Co. v. Atkinson * 
(1909) A. C. 118 ; In re Rubel Bronze and Metal Co 
& Vos., (1918) IK, B. 315, Rel. on. (Lobo, A.J.C.) 
Abraham Reuben v. Karachi Municipality. 

113 I.C. 387=A.I.R. 1929 Sind. 69. 

—- Office—Resignation ends connection on 

acceptance. 

Resignation of an office ends the incumbent’s 
connection with it on acceptance. 

Quaere :—Doss resignation of an Honorary Magis¬ 
tracy or other honorary office take effect before 
acceptance ? 

It may be that the need for acceptance doss not 
apply to honorary appointments and it is a - question 
of fact in each case whether the resignation amounts 
to renunciation without acceptance and may depend 
to a certain extent on the contents of the letter of 
resignation. (Ramesam, J.) SudArsana Kao v. 
J. A. Christian Pallai. 76 I.C. 813= 

33 M.LT. 215 = A.I R. 1924 Mad. 396 = 

45 M.L.J. 798. 

—Servant’s liability 

—If a servant leaves his employment without notice, 
he cannot draw wages for that portion of time for 
which he has served since the last periodical payment 
of wages. But the servant is not liable to be mulcted 
in damages for the loss caused to his master by his 
leaving his employ without notice. (Pratt, J.) 
Maung Aung Tha v. Maung Ba Than. 83 I.C. 612 = 

4 Bur.L.J. 72 = A.I.R. 1925 Rang. 243. 

—Tort by Servant. 

Where the malicious prosecution is the result of 
the instigation of master by the servant, the master is 
held liable for the damages. (Newbould and 
Panton, JJ,) , Bishan Singh v , Rambabal Roy. 

64 I.C. 741 (Cal.) 

—Miscellaneous* 

- Dismissal of servant—Suit for damages — 

Measure of damages. 

Every master has an inherent right to dispense 
with the services of his servant with reasonable notice. 
As to what is reasonable notice depends on the nature, 
of the servant’s employment. When this is determin- 
ed, the measure of damages is what the servant would 
have earned in the employment of his master during 
the period of notice. The damages for the dismissal 
cannot include compensation for the manner of the 
dismissal, for his injured feelings, or for the loss he 
may sustain from the fact that the dismissal of itself 
makes it more difficult for him to obtain fresh employ¬ 
ment : Maw v. Jones, (1890) 25 Q. B.D. 197, deemed 
overruled by Addis, v. Gramophone Co., (1999) A. C. 
488, Foil. (Lobo, A. J . C.) Abraham Reuben v. 
Karachi Municipality. 113 I. C. 331 = 

A.I.R. 1329 Sind 63. 
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MASTER AND SERVANT—Miscellaneous. 

- Workman s Breach of Contract Act {XIII of 

1859). 

A provision by which the advance to the workman 
is to be repaid by periodical deductions from the 
amount of his wages and should in any case be 
worked out by him does not simply create a relation 
of debtor and creditor but does create relation of 
master and servant. 13 Bom, L.R. 548 and 1 Weir 681 
Dist. ( Oldfield and Hughes, JJ.) SbM MANNA v. 
Chellapathi Rao. 60 I.C. 52 = 44 Mad. 53 = 

22 Cr. L.J. 196 = A.I.R. 1921 Mad- 618. 
MATERIAL ALTERATION- 
See (1) Deed—Material Alteration. 

(2) Neg. Ins. Act, S. 87. 

MATERIAL IRREGULARITY. 

See Civ. Pro. Code, S. 115. 

MATRIMONIAL DOMICILE. 

See Domicile. 

MATRIMONIAL JURISDICTION. 

See (1) Divorce Act. 

(2) Restitution of Conjugal Rights. 

MAXIMS* 

‘Actio personalit tnoriiur cum persona 


MAXIMS 

45 Mad. 943 = 16 M L.W. 563 = 1922 M.W.N. 693 = 
31 M.L.T. 323 = A I R. 1923 Mad. 215 (P.B.) = 

43 M L.J. 596. 

-• Cerium c$t cuod cerium reddi postest ’— 

applicability . 

Where the performance of an agreement to sell was 
made conditional on certain other events and a suit 
was filed for specific performance on fulfilment of one 
of the conditions. Held that the raaxm “ certain est 
cuod certain reddi postest ” did not apply. (Tck 
Chand and Agha Haidar , JJ.) Lakha Singh v. 
GhulAm Muhammad. 31 P.L.R. 636. 

—De Minimis non Curat Bex. 


Where, under the rules of a trust, it was prescribed 
that a certain proportion of the trustees shall be neces¬ 
sary for the passing of a valid resolution. 

Held, the doctrine "De Minimis non curat lex ’ can¬ 
not be applied in the calculation of the number of 
trustees, ( Marten , C.J. and Kemp, J .) LakhidAS and 
Co. v. Dorab Tata. 101 I.C* 22d = 51 Bom. 247= 
29 Bom. L.R. 19 = A.I.R. 1927 Bom. 195, 

- Ejusdem generis. 

Every word ought prima facie to be construed in 
— Maxim does not apply to proceedings in respect of its primary and natural sense, unless a secondary or 

,» r ' __i;_:.„a conce iC rsnuirpfl hu tVlf» SllhlArt nr 


non-cognizable offences. 

In a case of non-cognizable offence instituted upon 
a complaint the'axiom of actio personalis moritur cum 
persmta in civil law confined to torts does not apply 
and the trying Magistrate has discretion in proper 
cases to allow the complaint to continue by a proper 
and fit complaint if the latter is willing: 20 Cal, W. N. 
862, AppI . (Marten and Madgavkar, JJ .) Mahomed 
Azam v. Emperor. -93 1C. 831 = 28 Bom- L.R. 288 = 

27 Cr. L.J. 491 = A-l.R. 1926 Bom. 178. 
—Where the plaintiff sues to recover damages for 
malicious prosecution and for obstructing plaintiffs 
right of way over the defendant’s land, and the 
defendant dies during the pendency of the suit, the 
suit abates, and, apart from the statutory exceptions 
which may exist, the only cases, in which, apart from 
questions of breach of contract, express or implied, a 
remedy for a wrongful act can be pursued against the 
estate of a deceased person who has done the act, 
appear to be those in which property or the proceeds 
or value of property belonging to another have been 
appropriated by the deceased person and added to 
his own estate or moneys. (Saunders, J. C.) Ma 
Shwe Thit v. Maung Po Aung. 65 I C. 66 = 

4 U.B.R. 73 = A.I.R. 1922 U.B. 7. 
- Actus curiae neminem gravabit — Non-com¬ 
pliance due to Party's delay—Maxim does not 
apply. 

To apply the maxim that an act of Court should not 
prejudice any party, it must be possible to hold that 
the failure to comply with the rule of law was due to 
the action of the Court and not to any default of the 
party. 13 C.L.J. 467; 37 All. 591; 21 Mad. 385; 

521. C. 161, Ref. (Krishnan, J .) Krishnaji v. 
Muthuveeka. 72 I.C. 443 = 18 M.L.W. 299 = 

1923 M.W.N. 199 = A.I.R, 1923 Mad. 490 = 

44 M.L.J. 344. 

■- Cessat Ratio Cessat Lex. 

A law does not cease to be operative because it is 
out of keeping with the times. A law does not become 
obsolete because it is an anachronism or because it is 
antiquated or because the reason why it originally 
became the law would be no reason for the introduc¬ 
tion of such a law at the present time. To hold the 
contrary would be an entire misunderstanding of the 
meaning of the let,a! maxim cessat ratio cessat lex. 


more limited sense is required by the subject or the 
context. 

The rule of construction which is called the e jus- 
dem generis doctrine or sometimes noseitur socus is 
one, which ought to be applied with great caution be¬ 
cause it implies a departure from the natural meaning 
of words in order to give them a meaning which may 
or may not have been the intention of the legislature ; 
Attorney-Gene ral v. Mercesx (1883) 8 App. Cas. 778 
and other English cases Ref. [ Gregory , J .j A, B, 
Mitchell v . J. C. Dutt. 109 I.C. 739 = 

55 Cal. 173 = 32 C-W N. 264 = A I R. 1928 Cal- 209. 

-" Ex press io unius est exclusio alterius *\ 

The maxim "expressio unius est exclusio alterius ” 
is not of general applicability and can only be applied 
with great caution and more so when interpreting two 
different sections of a statute providing for different 
contingencies. This maxim is often a valuable servant 
but a dangerous master to follow in the construction 
of statutes and documents. (Rapehand Btlaratn, 
A, J. C.) Re : Naeaindas Sunderdas. 

93 I C. 331 = 20 S L.R. 197 = A I R. 1926 Sind 133. 

- Statutes Partial and limited—Maxim is not 

applicable—Interpretation of statutes. 

The maxim Expressio unius exclusio alterius can¬ 
not be applied in the case of statutes enacted imper¬ 
fectly or for particular purposes. The failure to make 
an expressio complete may easily arise from the acci¬ 
dents of legislative procedure and it is common to find 
provisions put into statutes ex-abundant i cautclo and 
at the instance of parties interested. The only infer¬ 
ence which the Court can draw from such superfluous 
provisions is that the legislature was either ignorant 
or unmindful of the real state of the law or that it 
acted out of excessive caution, (Alookerjee and 
Rankut, JJ .) Krishna Kamini Dasiv. Nilmadhab, 
Saha - 73 I.C. 312 = 36 C.L J. 382 = 

A.I.R. Iy23 Cal-66. 
balsa demonstratio non nocet—Deed with 
uiap annexed to it—Map inaccurate—-Map can be 


disregarded. 

No doubt a map annexed to a deed is a part of the 
contract and as a rule must be used as evidence of the 
parcels, but an inaccurate map does not affect or 
vitiate a clear description of the parcel, although under 

{Sdm-abe, C. J.. VldJhU and Cvutts-TrotUr ff ) 1 dVsc^DUon'^T^f wTT.° r T VCy ma , y ov f ri f e ® 
lWv A Nad an fAVANASA Nadan. 69 I.C. ^ loose,? d^cnb'edTa map" 
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MAXIMS. 

the boundaries demarcated on the land by cairns of 
stones which have been in perfect accordance with 
the agreement, map if inaccurate is a falsa demons- 
tratio and boundary marked on land is conclusive ; 
Lyle v. Richardsi (1866) 35 L.J. Q. B. 214 Foil, 
(Kemp , Ag . C, J, and Murphy, J.) Abdul Rahman 
v . Secretary of State. 31 Bom. L.R. 1433 = 

A-l.R. 1930 Bom. 125. 


- Falsus in tmo, falsus in omnibus. 

Maxim-should not be literally applied. It is for the 
Court to sift the evidence and to separate the chaff 
from the grain, if it is possible to do so and to show 
what portion of it is true and what portion false, and 
whether the true portion should he relied upon or 
not. [Maung Kin, J .) Maung Po. Gyon t\ Maung 
So. 70 I.C. 902 = 1 Bur. L.J, 213 = 

A.I.R. 1923 Rang. 30. 

-- Generalia Specialist's non-derogant. 

A general provision relat'ng to meetings and the 
formalities to be served in connection therewith does 
not become inapplicable in toto to a particular meet* 
mg mentioned in another section, simply because 
some of the language of the generai section is not 
appropriate to a meeting of the latter description. 
(Mirza and Broomfield, JJ-) Pandurang Narain v. 
Ramchandra. 38 Bom. L- R. 1252. 

-- Ignorance of law is no excuse. 

Ignorance of the law is ordinarily very much of 
an excuse as it leads to a reduction of the sentence 
though it may not be ground for an acquittal. 
[Haiti fax, A. J . C.) Sitaram Kunbi v. Emperor, 
109 I.C. 234 = 24 N.L.E, 110 = 11 N.L.J. 46 = 
10 A.I.Cr.R. 216 = 29 Cr. L.J. 506 = 

A.I.R. 1928 Nag. 188. 


■- In pari delicto. 

When both parties are in pari delicto the maxim 
in pari delicto potior est conditio possidentis ap- 
p lies and the court will not assist plaintiff to recover 
in such cases. ( Phillips and Dcvadoss, JJ ,) Janu 
Sait v. Ramasvvami Naidu. 72 I.C. 735 = 

18 M.L.W. 564 = 1923 M.W.N. 335 = 
32 M.L.T. 330 = A.I.R. 1923 Mad. 626. 

Where the purpose of a benami transaction is 
fraudulent, and has gone beyond the stage of mere 
intention, the maxim will apply and a party to the 
transaction cannot avoid it. (Mtttra, Offg. A. J. C.) 
IsmAil v . Wasudeo. 59 I.C. 285 16 N.L.R. 129. 

_ In pari delicto potior est conditio possiden¬ 


tis, 

A purchased a house benami in the name of B to 
defeat his creditors, B being aware of the fraud, and 
executed a bogus rent note in B's name. B sued A 

for rent. . . ■ . . , . 

Held : that B being a party to the fraud the maxim 

in pari delicto potior est conditio possidentis would 

apply, i Findlay, J . C.) Lalchand v. Bahadur. 

99 I.C. 780 = A.I.R. 1927 Nag. 365. 

Where under a deed of exchange the plaintiff and 
defendant exchanged their plots held by them as 
tenants-at-will and the plaintiff sued to eject defendant 
on the ground that the exchange was void, 

Held, that though the exchange is void, the plain¬ 
tiff who was also a party to it cannot be given the 
relief asked for. (Wazir Hasan, A, J , C.) Bishesh- 
war v . Rachcha Ram. 61 I.C. O 200 = 

A.I.R. 1Q9.1 ftnrlh 132. 


_ "Nemo allegans suam turpitudinem". 

Where A transfers his property to B in fraud of 
creditors, and where the fraud has. been accom- 


MAXIMS. 

plished, and B afterwards sues for possession, held B 
could not succeed and that the maxim Nemo allegans 
suam turpitudinem audiendus est gives way to the 
maxim in pari delicto potter est conditio possidentis. 
{Mmkerjce and Chofzner, JJ.) Raghupati Chat* 
terjee v. Nirshingha Hori Das. 71 i.c. 1 = 

36 C.L.J. 491 = A.I.R. 1923 Cal. 90- 

—Nemo allegans turpitudinem suam est 
atidundus — Gift—Beath of donee — Bonor can't 
plead gif t W as fictitious. ' 

Father made a gift in favour of his minor son. 
During the donee’s lifetime the donor did or said 
nothing to suggest that the gift was fictitious. On 
the contrary, all his acts and statements tended to 
show that he intended to make a real gift. But 
when the minor donee died, it became convenient to 
the donor to ignore the gift and to claim that he re- 
mained all along owner of the estate and that the 
gift was meant only to enable the Court of Wards to 
take charge of the property. He also got a deed of 
relinquishment executed by the widow of the donee 
in his favour reciting that the gift in her husband’s 
favour was fictitious. 

Held : that the maxim nemo allegans turpitudi¬ 
nem suam est audiendus would be applicable, and 
the donor or his representatives cannot be allowed to 
take advantage of his own wrong doing and deny 
that the gift was fictitious. {King, J.) Krishnap al 
Singh v . Sri Raj Kaur. 104 I.C. 299 = 

1 L-C. 97 = A.I.R. 1927 Oudh 278. 
- Nemo.debet-bis Vexari. 

a m 

A witness made two conflicting statements in a 
trial before a Sessions Judge who made a complaint 
to the District Magistrate stating that the second of 
the two statements was false; the: Magistrate framed a 
charge in respect of the second statement only and 
convicted the accused ; On appeal which was heard 
by the same Sessions Judge, re-trial was ordered. 

Held : that the accused is entitled to a decision 
from a Judge who approaches his case with an open 
mind ; and that the proceedings should be quashed 
on the ground that the complainant and the Appellate 
Court were one and the same and it would not be 
illegal but most inadvisable to submit the accused to 
a fresh trial because of the initial mistake of the Court 
in not framing the charge in the alternative and the 
principle of nemo debet bis vexari applies in the 
spirit if not in the letter. ( Harrison, J.) Sai v. 
Emperor. 106 I.C. 342=8 Lah. 496= 

28 P.L.R. 688 = 29 Cr L.J. 6 = 

A I R. 1927 Lah. 671. 

—- "No one can convey a better title than he 

himself has". 

One who owns property subject to a charge can in 
general convey no title higher or more free than his 
own and it lies always on such succeeding owner to 
make out a case to defeat such a prior charge. 
{Abdul Raoof and Harrison, JJ.) Khanshi Ram v, 
Iswardas. 67 i.C. 888 = 5 L.L.J. 150 = 

A I R. 1923 Lah. 108. 

-- —Nunc pro tunc. 

Doctrine of giving retrospective effect to act of per¬ 
sons who performed it after proper time, is confined to 
those whose failure would result in hardship without 
their fault. (Shadi Lai, C. J., Broadway and Tek- 
chand, JJ.) Shampas v. Umar Dm. 

A I.R. 1930 Lah. 497 (F.B.) 
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*- —“Omnia praesumuntur rtte et solemniter esse 

act a donee probetur in cont rarium 

Where there is evidence on both sides as to the 
factum of attestation and that evidence is evenly 
balanced, resort may be had to the maxim " omnia 
praesumuntur rite et solemniter esse acta donee 
probetur in contrarium”. . . It also operates when 
there is no evidence on either side and it is also 
possible that it may be used to eke out unconvincing 
testimony on one side. {Findlay, J . C.) Janardhan 
v, Ganpat, 96 I.C. 543 = A.I.R. 1926 Nag. 471. 
-Omnia rite actor— Compromise decree—Sanc¬ 
tion of court on behalf of minor — Presumption. 

In giving sanction to a compromise decree on be¬ 
half of a minor the Court may be presumed to have 
taken the minors’ interest into accounts, {Rankin , 
C./. and C. C. Ghose, J .) Sudhirendra Deb 
Manna v. Ranendra Deb Manna. 51 C.L.J. 364. 

- Quando aliquid etc. 

The general principle of all grants “quando aliquid 
conceditur idetiam conceditur sine quo res ipsa non 
esse potest” is always true as between grantor and 
grantee, but it does not necessarily apply as against 
third parties. ( Lord Dunedin). Satya Niranjan 
v. Ram Lal. 86 I.C. 289 = 29 C.W-N. 725 = 

27 Bom.L.R. 753 = 23 A.L.J. 712 = 6 P.L.T. 42 = 
21 M.L.W. 289 = 4 Pat. 244 = 52 I A. 109 = 
A.I.R. 1925 P. C. 42 = 48 M L.J. 328. 

- Quicquid plantaiur {or aedificatur) solo, solo 

cedit, 

Maxim does apply in India unless there is cus¬ 
tom to the contrary. There is no custom of Hindu 
(or other) law by which the maxim quicquid plan - 
tatur {oraedificatur solo, solo cedit does not apply 
in India. The English law would apply unless it is 
clear that by local, customary, or other law applica¬ 
ble in this country, it does not. 'he Courts of India 
have not excluded the application of the maxim alto¬ 
gether, though they have field and the legislature has 
said in effect that there are substantial exceptions to 
the application of the maxim. {Otter, J.) N. P. A. 
Chettiar Firm v. H.C. Sharma. 110 I.C. 133 = 

6 Rang. 87 = A.I.R. 1928 Rang. 145. 

—.- Application limited. 

The maxim which is found in English law, viz. 
“ quicquid plantatur solo, solo cedit ”, has at the most 
only a limited application in India. There is nothing in 
the laws or Customs of India, to show any traces of 
the existence of any absolute Rule of Law that what¬ 
ever is affixed or built on the soil becomes a part of it 
and is subjected to the same rights of property as the 
soil itself. {Sir Lancelot Sanderson). Narayan 
Das v. Jatindra Nath. 102 I.C. 198 = 

54 Cal. 669 = 1927 M.W.N. 459=54 I-A. 218 = 
29 Bom. L.R. 1143 = 46 C.L.J. 1 = 31 C.W.N. £65 = 
8 P.L.T. 663 = 26 A.L.J. 1=26 M.L.W. 848 = 
A.I.R. 1927 (P.C.) 135 = 53 M.L.J. 135. 

- Quod fieri non debt factum valet. 

Where the appellant in a seeond appeal whose elec¬ 
tion as president had been set aside by the trial Court, 
had failed to implead in the first appeal the District 
Local Board who in accordance with the decree of 
the trial Court had held fresh, elections, appointed a 
new President and been carrying on its proceedings 
under the new constitution, he has put it out of the 
power of the Court of the second appeal to grant him 
any relief. The High Court will not, in such a case 
give him a decree which would be in effect an abuse 
of process of Court, calculated to upset what has 
already been validly done. (Uirza and Broom Held 
JJ). PandurangNaeain V. Ramachandra. ‘ 

W 32 Bom. L. R. 


MEETINGS—Quorum. 

- Utresmagis Valent quam pereat. 

Deeds—Construction. In construing an instrument 
of settlement carrying out a decision of the Court, 
Courts ought to take for their guidance the rule that, 
if possible, such a docu ment should be construed ut 
res tnagis valeat quam pereat . ( Phillimore ,) Lal 

Ram Singh v. The Deputy Commissioner of 


Partabgarh. 

76 I.C. 922 = 1923 M.W.N. 591=45 All. 596 = 
50 I,A. 265 = 26 O.C. 257=21 A.L.J. 777 = 
33 M.L.T. 355 = 10 O.L.J. 513=29 C.W-N. 86 = 
A.I.R. 1923 P C. 160 = 47 M.L.J. 260. 

- Volenti non fit injuria. 

To succeed under the maxim, it is necessary for the 
defendant to prove that the person injured knew of the 
danger, appreciated it, and voluntarily took the risk. 
That he had some knowledge of the danger is 
not sufficient. {Sehwabe, C.J. and Wallace, J .) S. I. 
Industrials, Ltd. v.iAlamelu. 72 I.C. 632 = 

1923 M.W.N. 344=17 M.L.W 495 = 
A.I R. 1923 Mad, 565 = 45 M.L.J. 53. 
MEASURE OF DAMAGES. 

See Damages. 

MEDICAL CERTIFICATE. 

See Evidence Act, S. 74. 

MEDICAL DEGREES ACT (YI1 of 1916) 

—S. 6 — Offence Under. 

- Addition of initials like M.D.B. or L.M.H. 

is no offence. 

Styling oneself M.D.B. i. e., Doctor of Bio-Chemic 
Medicines or L.M.H. i.e., Licentiate of Homoeopathic 
Medicines does not by itself constitute an offence. 

Query : Whether assumption of a title “Doctor” is 
an offence under Section 6. {Kennedy, J.C. and 
Raymond, A.J.C.) Atal Rai Kishenchand v. 
Emperor. 81 I.C. 197 = 17 S.L.R. 344 = 

25 Cr. L J. 709= A-I.R 1925 Sind 71. 
MEDICAL EVIDENCE. 

See (l) Evidence. 

(2 ) Evidence Act, S. 73. 

MEETINGS. 


—Adjournment. 

- Adjournment of meeting for want of quorum 

without notice is invalid t 

Where there is no quorum, the assembled members 
have no power to adjourn the meeting unless at any 
rate notice of the adjournment is given to all the mem¬ 
bers. If no notice of the adjournment is given to all 
the members the adjourned meeting held afterwards 
is invalid. There being no special rule, the case must 
be decided on general principles. The mere fact that 
the notice states that some very important matters 
were to be transacted does not give one an express 
notice that appointments of new trustee of the suit 
Temple were to be made and is not sufficient. With 
certain very limited exceptions where a special meet¬ 
ing ot a Committee or any other body has to be speci- 
a_ \ convened for a particular purpose, every member 
of that body ought to have notice of the meeting and 

l k S J^ SBS J Marten and F « w c c tt, JJ.) Nilkanth 
Deorao V. Murari Govind. 73 j (j 173 = 

-Interpretation L R ' 315 = A I R 1923 Bom. 272. 

A distinction is drawn between acts done by “the 

^ommissioners ^ and acts done by ‘the Commissioners 
[- * w g ' (Suhraw «rdy and Graham, JJ.) 

SERorrtw’ HOWRAH MuNlcIp ALtTY V. RAMSARUP 

“Quorum.* 95 LC ' AIR * 1926 Cal * 1073, 

regardedZTalsfiu™* V ° Hn9 cannotbe 

w^nllnnL'S 0 aie P resent at a meeting in fact but 

ake active part in the proceedings or vote, 
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MELBOURNE AND METROPOLITAN BOARD OF 
WORKS ACT (1915) S. 94-Exemption, 
cannot be regarded as absent for the purpose of a 
quorum. (Cuming atui Chakravarti, JJ.) Dnvarka- 
nath Dutta v. Chandra Mohan Roy. 91I.C. 642 = 

A.I.R. 1926 Cal.665. 
MELBOURNE AND METROPOLITAN BOARD OF 
WORKS ACT (1915). 

—S.94—Exemption. 

—-- 'Exemption is restricted to municipal insti¬ 

tutions. 

Section 94 as it stands discloses an intention on the 
part of the legislature to restrict the exemption from 
water rates to public institution, i.e., municipally 
owned or conducted institutions. Chief Justice 
Anglin). L. Arthur Adamson v. Melbourne and 
Metropolitan Board of Works. 145 I.C. 740= 
30 M.L.W. 147 = A.I.R. 1929 P.C. 181. (P.C.) 
MEMORANDUM OF OBJECTIONS. 

See C. P. Code, O. 41, R. 22 . 

MENS REA. 

See Tort. 

MENTAL STATE. 

See Penal Code. 

MERCANTILE CONTRACT. 

Sec Contract Act. 

MERCHANDISE MARKS ACT (IY of 1889). 

—S. 15—'Offence. 

-" Offence ” means the offence charged—Time 

of the original infringement is immaterial. 

The offence specified in S. 15 is the particular 
offence charged and it makes no difference whether 
the original infringement took place two or five or ten 
years ago. The words " first discovery ” mean when 
the complainant first discovered the offence and he is 
to take action within one year from that time. {Chotz¬ 
ner and Gregory, JJ.) Akhoy Kumar v. Emperor. 

114 I.C. 131 = 30 Cr. L.J.252 = 
12 A.I.Cr. R. 136 = 32 C.W.N. 699 = 

A.I.R. 1928 Cal. 495. 

MERCHANT SHIPPING ACT (XXI of 1923). 

S. 103 (4)—Essence. , ( w 

The essence of S. 103 (4) is assault. ( Rankin and 

Chotzner , JJ.) Alfred Laird v. Emperor. 

99 I.C. 1033 = 31 C.W.N. 195 = 28Cr. L.J. 233 = 
7 A.I. Cr- R. 386 = A I R. 1927 Cal. 224. 

—S. 103 (4)—Trial under. 

. *■ Conviction under Calcutta Police Act , S. 68 ^ 
Trial under Merchants Shipping Act, S. 103 (4) on 
the same facts is barred. 

Where the accused, an officer of a steamship, was 
convicted under S. 68 of the Calcutta Police Act on a 
charge of drinking and disorderly conduct ci eating a 
disturbance by assaulting the Captain of the vessel and 
sentenced to pay a fine, and the Captain subsequently 
filed a complaint on the same facts under S. 103 (4) ot 
the Merchants Shipping Act charging the accused 
with having assaulted him and he was convicted under 

the said section and sentenced. ,, 

Held : that the substantial charge under the Police 
Act bein^ “ assault M Criminal P. C, S* 403 (1), 2nd 
part, is a bar to a second conviction upon the fame 
facts under a different enactment, namelv, the I _er- 
chants Shipping Act. (Rankin and Chotzner JJ). 
Alfred Baird v. Emperor. 99 I.C. 1034 

31 C.W.N. 195 = 28 Cr. L J. 233 = 
7 A-I. Cr. R. 386 = A.I.R. 1927 Cal. 224* 

MERGER. „ 

See (1 ) C. P. Code, O. 34. R. 3 (3). 

(2) Landlord and Tenant. 

(3) T. P. Act. S. 101. 

fSW(5)c”:C ode,S. O. 20. R. 12. 
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MESNE PROFITS—Claim for. 

(2) Hindu Law—(«) Alienation. 

,, (6) Partition. 

(3) Partition. i 

—Ascertainment of. .in 

An application for ascertainment of mesne profits 
being an application in the suit itself is not governed 
by any provision of the Limitation Act : 19 Cal. 132 
(F. B.'); A.I.R. 1926 Pat. 141, Foil. (Das and 
James, JJ .) Kamakhaya Narayan v. Akloo Singh. 

117 I.C. 647 = 8 Pat 482 = 10 P.L.T. 762 = 

A.I.R. 1929 Pat. 368, 

Question of mesne profits cannot be settled in an 
application for delivery of the land and the crop 
standing on it. (Spencer, J.) 1>odda Basappa 
v. Puddi Eeuppa. 97 I.C. 567 = 

A.I.R. 1927 Mad. 71. 

- Defendant in possession of land letting out 

on cash rent. 

On application for ascertainment of mesne profits. 

Held : on the consideration of circumstances, mesne 
profits should be assessed on the produce basis. 
Although the defendant was letting out on cash rents, 
what the defendant might with ordinary diligence 
have received from the land, must be considered. 
(Chatter jee and Page, JJ,) Secretary of State 
for India v. Purna Chandra Mukherjee. 

99 I.C. 923 = 44 C.L.J. 559 (Cal.) 

.- —Principle of assessment—Whether lease 

money or actual cultivating profits are payable 
depends on character of possession at date of ouster 
—Expenses are allowed to trespasser if he entered 

under bona fide claim of right. 

Where the person dispossessed by a trespasser is 
himself, ordinarily, a cultivator of the land in dispute, 
the profits to which he is entitled or those that the 
wrongful holder might have obtained by actual culti¬ 
vation with due diligence, i is not open to a tres¬ 
passer to dispossess and actually cultivate and then to 
sub-let the land trespassed upon to some third person, 
and claim to compensate the rightful occupant only to 
the extent of what he may have obtained by the 
sub-letting. (35 Cal. 1000, Foil.) 

Ordinarily, in calculating the amount of profits, 
payment made by the defendants for rent, revenue or 
cesses must be deducted, but the Court should not 
allow to the defendants the expenses of collecting the 
profits, unless they entered on the property in the 
exercise of a bona fide claim of right. (24 All. 376, 
Foil.) (Kinkhede, A. J . C.) Umashankar v. 
Pandit Ramlal. 83 I.C. 738 = 20 N-L.R. 112 — 

A I R. 1924 Nag. 427. 

_-Application for ascertainment of mesne profits 

—Court passing decree is proper Court though 
amount exceeds pecuniary jurisdiction, (Das and 
Ross TI.) Surat Prasad Pande Somra 

Mahto. 68 I.C- 903=2 P-L^T. 648 = . 

A.I.R. 1921 Pat. 430. 

—Claim for- , 

There is no reason why the claim for mesne profits 

should not be gone into in further proceedings after 
the decree, although an application is not made for 
that purpose. (Chatterjee and Cuming, JJ) 
Ni pendra Nath Bhowmik v. Basant Kumar 
t AHIRI 89 I.C. 207 = 29 C.W.N. 861 = 

L A.I.R. 1925 Cal. 1195. 

_Lease by widow—Suit by adopted son for 

possession—Mesne profits can be allowed only from 
date of suit. (Macleod, C. J. and Crump, J .) 
Ganpati Shankarappa v - Krishnappa Shivram. 

73 I.C. 204= A.I.R- 1924 Bom- 159. 

__Where the plaint does not say from what date 

mesne profits are claimed, presumably plaintiff claims 
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HESNE PROFITS—Decree for. 

mesne profits only from the date of institution of the 
suit. (Brown, A. J. C.) Moung Lu Gale v. 
Maung Lu Po. 77 I.G. 53 = 4 U B.R- 140 = 

1 Bur. LJ. 267 = A.I.R. 1923 Rang. 110. 
—Decree for. 

Where a decree is passed for mesne profits, on an 
application for the assessment of the profits, it is not 
open to the defendant to raise a question of his liabi¬ 
lity to pay the profits. (Chatterjea and Page, JJ .) 
Secretary of State for India v. Purna Chandra 
Mukherjee. 99 I.C. 923=44 C-LJ. 559 (Cal-). 

—-Decree for period before suit — Court 

cannot in application to determine it, award mesne 
profits, after decree date—Court should grant full 
mesne profits found though claim is for less. (Kan- 
haitja Lal.J.C .) Kuper Singh v. Mt. Raj Kunwar. 

68 I.C. 896 = 25 0. C. 132 = 10 O.L.J. 56 = 

A. I. R. 1922 Oudh 197, 

—Evidence. 

Commissioner appoinied to ascertain mesne profits— 
He cannot take evidence as to possession and the 
Court cannot act upon such evidence. ( Das and Ross, 
JJ.) Mt. Saraswati Baiiuria v. Suraj Narain. 

109 I C. 641 = 9 P.L.T. 258 = A I.R. 1928 Pat. 278. 

—Liability for. 

Different parties in possession of different items— 
Each of them is liable for such profits only for the 
item in his possession. (Srinivasa Aiyangar and 
Ananthakrishna ,Ayyar, JJ .) Kunhi Kurumban v, 
Lakshmi. Ill i. C- 378=A.I.R, 1928 Mad. 387. 

- Mortgage by tenant — Auction-purchaser tender 

-mortgage decree in possession after tenancy ceases 
—Mortgagor is not liable for mesne profits. 

It is not correct to say that an act, however remotely 
connected with the trespass, makes a person res¬ 
ponsible for damages. A party who has been active m 
wrongfully keeping another out of the possession and 
enjoyment of property is liable for consequential 
damages, whether he derived any profit himself from 
the possession of the land or not; but a mortgagor is 
not liable for the wrongful possession of the auction- 
purchaser in execution of the mortgage decree, 
(Mitter, A. J . C.) Mt. Soni v. Meghashyam, 

18 N.L.R. 195 = A.I.R. 1923 Nag. 103. 

———Mesne profits ought not to be estimated for any 
period daring which the defendant, who is to be made 
responsible for them, was not active in keeping the 
plaintiff out of possession. The liability for mesne 
profits depends not upon the purchase by defendant 
but upon the entry upon the land, 21 W. R. 29, Foil. 
(Das and Ross, JJ.) Damodar Narain Choudhry 
v. S. A. Miller. 61 I.C. 754 = 2 P.L.T. 563 = 

6 P.L.J. 166 = 1921 P.H.C.C. 294 = 

A.I.R. 1921 Pat. 102. 

—Limitation. 

A suit by an administrator of an intestate person 
against an executor de sou lart is governed by Art. 123 
and the latter is liable to account for mesne pro¬ 
mts for a period of 12 years before suit : A.I.R. 1926 
Mad. 681 ; A.I.R. 1922 Mad. 457 (F. B.J ; A.I.R. 1925 
P. C. 305 ; A.I R. 1916 P. C. 145 (P.C.) and 43 Bom. 
815, Rel, on. (Ffordc and Teh Chand, JJ ,) Harry 

Percival Robson v. Administrator-General 
Punjab. 30 P-L-R. 503 = A.I.R. 1929 Lah. 753' 

—-Mesne profits can be claimed only against the 

person who is in actual possession and limitation for 
its recovery is three years from the date when the 
cause of action for its recovery arises. (Abdul Rauof 
and Abdul QadirJJ.) Ragho ■»*. Davarka Das 

79 I. C. 6Syv 10 P. w, R. 1923-^= 

i. 


MESNE PROFITS—Measure of. 

■—Measure of. 

- Test to be applied in calculating mesne pro¬ 
fits is what prudent agriculturist would have grown. 

The test set by the statutory definition of mesne 
profits is clearly not what a person has lost by his ex¬ 
clusion, but what the trespasser has or might reason¬ 
ably have made by his wrongful possession. What 
the person in such a case might or would have made 
can only be relevant as evidence of what the tres* 
passer might with reasonable diligence have received. 
The true test in calculating mesne profits is what the 
ordinary prudent agriculturist would have grown, 
(Sir George Lowndes.) Harry Kemfson Gray 
v. Bhagu Mian. 121 I. C. 540 = 1930 A, L. J.128 = 
34 C.W.N. 257 = 7 0. W. N. 303 = 31 M. L. W. 425 = 
32 Bom. L. R. 525 = 57 I. A. 105 = 9 Pat. 621 = 
1930 M.'W. N. 580=A. I- R. 1930 P. C. 82 = 

58 M. L. J. 215. (P.C.), 

-—The amount of mesne profits for the years prior 

to the filing of the plaint would represent the amount 
of mesne profits for the years after the suit also, in the 
absence of any special circumstances. (Anantakrish- 
na Ayyar , J.) Ponnuswami Goundan v. Kalyana- 
I sundara Ayyar. A.I.R. 1930 Mad. 770. 

- Profits—Difficulty in tracing them — Dis¬ 
cretion to award interest on value of property . 

Where a person is entitled to profits and a serious, 
difficulty arisfs in tracing and apportioning the mesne 
profits, a fixed rate of interest should be awarded in 
that case on the value of the property; it will be in 
the option of the Court either to decree the profits or 
to decree such interest, which it may deem proper in 
the circumstances. It need not necessarily be the 
current rate of interest. {A/tsra and Srivastava,JJ .) 
Ameer Hasan v. Muhammad Eja2 Husain. 
117 I.C. 456 = 6 O.W.N. 51 = A.I.R. 1929 Oudh 134. 

- Principle is that person wronged should be 

restored by monetary compensation to original 
Position. 


1 ne principle 10 oe appuea m assessing damages is 
that the person wronged should be restored by a 
monetary compensation to the position which he 
would have occupied but for the wrongful acts of the 
defendants provided always that such loss as he 
proves is the natural and direct consequence of the 
defendant’s acts: United Horse Shoe and Nail Co. v. 
Stewart, (1889) 13 A.C. 401, Foil. (Courtney-Tcrrell, 
C.J , and Ross, J.) Balgovind v. Dwarka Prasad. 
116 I.C. 40 = 10 P.L.J. 525 = A.I.R. 1929 Pat. 530. 

- Mesne profits must be moulded according to 

facts of each case. 

Mesne profits is in the nature of damages and it 
must be moulded according to the circumstances of 
each case by the Court in its discretion. 

. ^ purchaser of the holding 01 a cultivating tenant, 
in execution of a mortgage decree, is entitled to mesne 
profits on the basis of the produce which he might 
have made if he cultivates the land himself and the 
indolence of the defendant or his reluctance to culti¬ 
vate the land himself ought not to be a ground for 
depriving the plaintiff purchaser of his just dues: 35 
Cal. 1000, Foil. (B,B. Ghose and Panton, JJ,) 
Jogendra Nath Maiti v. Ram Gopal Das 


103 I,C. 639 = 45 C.L.J. 462 = 
A I.R. 1927 Cal. 616. 


" Rent is no criterion. 

rcn t payable to the landlord is no criterion of 
e etting value for purposes of ascertaining the 
mes^^.(Kotwal, Offg. J.C.) Chindha w Nara- 
VAvoOMND Rao. 97 I.C. 705 = A.I.R. 1927 Nag- 36. 
, . . renta f value of the land is the only really, 

■ r criterion of the measure of mesne profits, (Brown 
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MESNE PROFITS—Measure of. 


J.) Ma Kin Kywe v. Maung Tun Myat. 

101 I C. 371 = 5 Bur. L.J, 236 = 
A.I.R. 1927 Rang. 116, 

- Joint decree against Zamindar and Tenants 

for possession—Application for mesne profits— 
Tenants not made parties—Profits awarded.' 

Where a decree for possession is passed in favour 
of the plaintiff as against the zamindar as well as the 
tenants jointly,the omission to make the tenants parties 
to proceedings for the recovery of mesne profits would 
not disentitle the plaintiff from recovering mesne pro¬ 
fits from the zamindar on the footing that the zamin- 
dar as well as the tenants were joint trespassers: 
15 C.W.N. 825, Rel on. (Greaves and Maker ji, JJ .) 
Maha raj Bahadur Singh v. Bhupendha Narayan 
Singh. 98 I.C-198=44 C.L.J. 182= 

A I.R. 1926 Cal. 1233. 

■- Occupancy ryots—Rent payable to landlord 

must be excluded in calculating mesne profits. 

In calculating the mesne profits to be allowed to the 
occupancy ryots from the landholders for the period 
of their exclusion from the land rent payable to the 
landholders should be deducted. (Oldfield and 
Venkatasubba Rao, JJ.) Ramachendrijdu v. Ven- 
KATANARASIMHA, 73 I*C. 670 = 17 M.L-W. 545 = 

32 M.L.T. 364 = 1923 M.W.N. 437 = 
A.I.R. 1923 Mad. 657. = 44 M-L.J. 486. 


_ -Measure of must depend on character of 

possession of person kept out, on date of ouster. 

The principle, upon which the question whether 
letting value or cultivation profits are to be awarded as 
mesne profits depends, is that the loss of the party 
wrongfully kept out of possession must generally be 
measured by the actual usufruct of the land during 
that time on an occupation of the same character as 
that of the partv wrongfully kept out of possession at 
the date of his ouster or of the last lc-gal occupant 
whom the plaintiff claims to succeed to if the plaintiff 
himself never entered into possession. (Kotwal, A.J .C.) 

Chhagan Lal v. SardAR. 69 I.C. 560 = 

A.I.R. 1923 Nag. 64, 

_Mesne profits to be recovered from a trespasser 

on. Droorietors private land should be calculated on 
°he bSs of actual price of the produce minus actual 
costs of cultivation. 12 C.W.N. 650 Foil. (Das end 
Ross TI \ Damodar NarAin Choudhry v. S. A. 
Muller. 61 1.0.754 = 2 P.L.T. 563-6 P.-LJ. 166 = 
1921 P H. C.C, 294 = A.I R. 1921 Pat. 102, 

_The gain made by the wrong-doer, and not the 

loss caused to the person wronged, is the true test to 
ascertain mesne profits. (Das and Ad a an, J.) 
TilakhdhAki Singh v. Ram Prasad Singh. 
,!./ 62 I.C. 25 (Pat.) 


—^-Declaratory decree as to title confers no 

riaht to mesne profits . . 

Ordinarily, a decree for possession of property or 
declaratory decree as to title does not .too facto 
confer any right to mesne profits and such a claim has 
to be independently established, ,/•) IlE “ 

Raj v. Bisheshar Das. 120 I C- ®»1- 

A.I.R. 1930 Lah-72. 

- Plaintiff must establish his right to mesne 

brofits and also amount thereof. 

It is the plaintiff that comes into Court not only 
with a claim for possession of property but also for 
mesne profits. He is bound to establish not only his 
ri° it to mesne profits under the circumstances but 
also the amount thereof. The amount of mesne profits 
awardable to the plaintiff has to be determined ac¬ 
cording to the law and if the defendant shows that in 
such a case the plaintiff can only be entitled to certain 


j MESNE PROFITS—Right to. 

mesne profits after making allowance for the income 
ascribable having regard to the improvements made, 
then it follows that the plaintiff cannot in law be en¬ 
titled to any more. (Srinivasa Aiyangar and 
Ana nthqbrishna Iyer, JJ.) Kunhi Kukumban v , 
Lakshmi. Ill I.C. 378 = A.I.R. 1923 Mad. 387. 
- Landlord and Tenant—Termination of Te¬ 
nancy—Tenant continuing in possession—Liability 
for mesne profits. 

A landlord is not entitled to mesne profits for his 
premises let out by him for immoral purposes, but 
once the tenancy is determined and the tenant still 
continues to remain in possession, mesne profits can 
be allowed, for it cannot be laid down as a general 
principle that once premises arc used for immoral 
purposes they shall always remain so and that there 
is no means of terminating the immoral use of pre¬ 
mises, should the landlord wish to terminate such au 
agreement (Aston, A. J. C.) Mt. Mariam Begum 
v. Mt. Mungi. 113 I.C. 366 = A-I.R- 1928 Sind 173. 

- Suit to establish title—Court can award 

mesne profits. 

Where a person is not recorded as in possession of 
any share in a certain patti and, in order to obtain 
title to the share in that patti, he is obliged to have a 
recourse to the civil Court, the civil Court has juris¬ 
diction to award mesne profits for the period he has 
been kept out of possession subject to the law of 
limitation. (Stuart, C.J., and Raza, J ,) Udit 
Narain Singh v. Gur Prasad Singh. 

101 I.C. 843 = A.I.R. 1927 Oudh 220. 


- Hindu Law — Partition—Excluded co-sharcr 

is entitled to mesne profits . 

There is no absolute rule that in a partition suit 
each and every claim for mesne profits is necessarily 
unsustainable. Where plaintiff was excluded from 
the property the claim clearly lies. 32 Mad. 271 ; 
44 Bom. 179, Dist.; 7 Mad. 561, 9 N.L.R. 145 Folk; 
19 Bom. 532, Appr. (Findlay, Offg.J. C.) Nil* 
kanth v. Gajanan. 92 I.C. 364 = 

A.I.R, 1926 Nag. 248. 
—Acceptance of rent, though under mistake of law, 
from trespasser, disentitles owner from claiming 
mesne profits. (Lord Shaw.) Mitra Sen Singh v. 
Mt. Janki Kuak. 82 I.C. 946 = 46 All. 728 = 

51 I .A, 326 = 23 A. L.J. 172 = 6 LR-PC- 12 = 
26 Bom. L.R. 1134 = 40 C-L-J. 468 = 


20 M.L.W. 566 = 1924 M-W-N- 703 = 35 M,L.T. 247 = 
27 OX. 208 = 29 C.W.N. 533 = 3 Pat. L,R. (Ciy.) 169 = 
A I R. 1924 P C. 213 = 47 M-L.J. 531. (P.C.) 

_ ,—Profits cannot be claimed where Court is in 

possession of suit land on plaintiff's behalf by 
operation of order under Criminal Procedure Code , 

S. 146 ‘ 

In an action for mesne prof ts when the ground of 
the action is the bare fact of possession, damages can 
only be recovered for the time possession was actually 
retained. Where lands remained under attachment by 
the operation of the order under S. 146, Cr. P. C., 
and Court was in custody of it on behalf of the right¬ 
ful owners. Held, that it cannot be said that the 
defendants were in possession of the lands, (Watms- 
ley and M. N . Makerji,JJ.) Chhaganmull Agar- 
w\la v. Amanatiialla Mohamad Pradhan. 

83 I.C- 529 = 51 Cal 853 = 39 C-L-J. 447 = 


A.I.R. 1924 Cal. 1010. 

_—Plaintiff is not entitled to a decree for mesne 

profits if be was not entitled to immediate possession 
)f the land during the period for which mesne profits 
vere claimed. ( Wahnsley and B. B. Ghosh* JJ-) 
Sheikh Karim v. Sobedak Sheikh. 72 I.C. 47 = 





























DECENNIAL DIGEST, 1921—1930 



MESNE PROFITS—Right to. 

- Suit to set aside sale by Manager—Past 

profits . 

In a suit to set aside a sale by a manager of the 
family which is not firirna facie void but only voida¬ 
ble at the instance of other members of the family, 
the plaintiff is not entitled to any mesne profits, until 
the date of the plaint. 19 Cal. 123 and 5 Mad. 449, 
Ref. (Phillips and Venkafasubba Rao, JJ.) Rama- 
swami Aiyar v. Venkatarama Aiyar. 75 I.c. 406 = 
46 Mad. 815=18 M.L.W. 183=1923 M-W.N. 786 = 

A. I. R. 1924 Mad. 81 = 45 M.L.J. 203. 

-Where the plaintiff, who had title and possession, 

was dispossessed by defendant in proceedings under 
S. 145, Cr. P. C. Held : the plaintiff was entitled to 
mesne profits. (Mookerjee and Buckland, JJ) 
Midnapore Zamindary Co. Ltd. v. Naresh Nara- 
yan Roy. 65 I.C. 833 = 49 Cal. 37 = 33 C.L.J, 497 = 

A.I.R. 1922 Cal. 345. 


■- Lessee sub-leasing for the period and the 

rent of his lease — Lessee not put in possession — 
Lessee is not entitled to mesne profits or damages 
against trespasser , 

Plaintiff obtained a lease and on the same day sub¬ 
let the lands for the same period and for the same 
rent. Rut plaintiff did not get possession of the 
lands which were in the possession of trespassers. 
Plaintiff sued the trespassers for possession and 
mesne profits. 

Held Per Wallis, C.J . the plaintiff was not enti¬ 
tled to recover the actual possession and enjoyment of 
the land together with compensation for the depriva¬ 
tion of such possession and enjoyment in the shape of 
mesne profits. It is not the plaintiff, but his lessees 
who are entitled to such possession and mesne profits. 
(21 Mad. 288; 19 M.L.J. 347; 39 Mad. 1042 and 18 All. 
440, Foil.) He might have recovered damages for 
loss of rent as lessor, owing to the defendants having 
trespassed on the lands and prevented him from giv¬ 
ing his lessee possession, if he had in fact sustained 
any such damages. 

Per Sadastva Aiyar, J .—Where the lessee is not 
put into possession, the lessor is entitled to obtain a 
decree for khas possession against a stranger trespasser 
(29 M. L. J. 233, Foil.) But the plaintiff is in his own. 
primary right entitled only to formal possession and 
it is in his secondary right arising out of his obligation 
to put his lessee in actual possession that he is award¬ 
ed actual possession. Under his primary right to 
formal possession, he is entitled only to claim as 
damages the loss of rent (if any) arising from the 
injury caused to that primary right by the defendant’s 
trespass because the plaintiff’s lessee was not bound to 
pay rent till he got possession and the plaintiff would 
(if he lost anything) be losing his rents only during 
the defendant’s trespass. The plaintiff is not entitled 
to claim the net mesne profits The answer to the 
question whether he is entitled to claim damages in 
the shape of rents lost will depend on whether he has 
really incurred damages in the shape of the rents lost. 
Observations of Sundara Aiyar, J., in 1912 M W N 
669, Dissented from. (Wall,*, C.J., and Sadasiva 
Aiyar, J,) (Davood) Mohideen Rowther v. Uya 
Kama Aiyar. 62 I.C. 284 = 44 Mad. 937=- 

1921 M.W.N. 43 = 13 M.L.W. 281 = 
A.I.R. 1921 Mad. 42 = 40 M.L.J. 38. 

—Suit for. 


It is manifestly incorrect to say that in a suit f 
mesne profits if the defendant denies the extent of t 
plaintiff s share in the property, that question cann 
be decided in the suit and the claim for the profits 
the portion of the share denied must be dismisse 


| MINES AND MINERALS—Claim for. 

(Haiti fax, A,J.C.) Jainapsi v. Gulam Moiiiuddin. 

69 I. C. 545 = A. I. R. 1923 Nag. 55. 

MIGRATION. 

See Hindu Law — (1) Applicability of, 

(2) Schools of Law. 

MINERALS. 

See (1) Landlord and Tenant — Mines and 
Minerals. 

(2) Mines and Minerals. 

MINES AND MINERALS. 

See also Landlord and Tenant — Mines and 
Minerals. 

—Claim for. 

'—-—Holder of permanently settled estate can 
claim minerals against trespasser where the 
Government never claimed prior to the suit though 
Government being not party is not bound by the 
decision. 

Where the Government have not claimed the 
minerals under the Mouzali in question the holder of 
an estate which is noted as settled permanently in the 
record-of-rights and in the collectorate ;register of 
revenue-paying estates, can claim the right to the 
minerals as against trespassers. The Government 
however will not be prejudiced by a decision in such 
a suit where it is not a party to the suit. ( Das and 
Ross.JJ.) Debi Singh v. F. E. Christian 

84 I. C. 429 = 1924 P. H. C. C. 201 = 

A. I. R. 1924 Pat. 776. 

- South Africa—Precious Stones Act (II of 

1899) of the Cape of Good Hope, S. 41 —Owner 
having permitted duly licensed prospector to 
prospect, change of ownership subsequently does not 
affect the Government's right to proclaim the 
property a mine. 

The present tense in “so long as the owner does 
not prospect or give permission” must be a form of 
expression used in the past sense, a sense which might 
have been better put into words by saying “in the 
event of the owner not having prospected or given 
permission to prospect.” The Act makes a proclama* 
tion on the legitimate culmination of the other steps 
which have been legitimately taken—licensing, leave, 
prospecting, inspecting, Government satisfaction—all 
as set forth in the Act. The only one of these steps 
in which the owner of the surface had to be appealed 
to was the step of leave given by him to a person duly 
licensed by the Government to prospect. All the 
other steps, once that leave be granted, duly proceed 
under the statute. The owner then who is referred 
to in the phrase, “so long as the owner does not 
prospect or give permission” is that owner who 
de facto had prospected or given permission. Where 
the owner gave permission, and once this statutory 
procedure has thus been set in motion, it is, illegitim¬ 
ate, by a transfer of a ownership, to avoid the regular 
sequence of procedure up to a proclamation. When 
leave is granted by the owner for the time being to a 
prospector, and once the prospector, having, it may 
be, had imposed upon him very onerous terms and 
conditions, has obtained the surface owner's leave, 
that prospector, as well as the Government, has rights 
under the statute which fall to be respected. The 
term “owner” in Section 41, cannot be construed as 
owner at the date of issue of the proclamation. It 
means the owner at the time of the prospecting or 
granting of the leave to prospect. Once that leave 
: kas been granted,then the conditions had been satisfied 
and the words “so long as” which truly mean “in the 
event of’’ have been given their full scope. 
(Lord Shaw,) Thompson v. Malan. 

A. L R. 1921 P. C. 144. (P.C.) 
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MINES AND MINERALS*—Damages. 

—Damages. 

- Damages for trespass or trover vary accord¬ 
ing to party's interest in the land—Lessee from 
Government is not entitled to remove minerals or 
earth—Damages awarded to him must be assessed 
on the diminution in the value of his land. 

Damages for trespass or trover vary considerably 
according to the party’s interests in tlve land. 

A lessee of Government, holding the land for culti¬ 
vation or grazing purposes only, Has no right to miner¬ 
als or to take out and cart away the earth and, there¬ 
fore, cannot claim for the earth removed. 

The damages awardable to the lessee for removing 
the earth over his land by the defendant must be 
assessed on the diminution in the value of liis land : 
Whit wham v, Wes (minister Bryn ibo Coal and Coke 
Co. (1896) 2 Ch. 53S, Dist. {Baguley, J .) Burma Rail¬ 
ways Co. Ltd. v. MAUNG Hla Tin. 107 I.C. 175 — 

5 Rang. 813 = A.I.R. 1928 Rang. 85. 

_ Mining lease — Damages, measure of, cannot 

be fixed. -iii 

Neither twenty times annual rent of a plot included 

in the mining lease nor one year’s rent is the measure 
of damages to be awarded for letting down the sur¬ 
face for cultivation purposes. {Ross, J.) Lalurka 

Coal Co. v. Biseswar Ciiatterji. 

A.I.R. 1923 Pat- 296. 

—Right to. 

-- —Leas(S— J Co)istruction’~~Grant of all zamin- 

tfari rights in the land*—Grant of right to minerals 
is not included. 

A grant of patni taluk provided : "You shall be in 
possession of all the zamindari rights and interest as 
prevailing from before in the lands included in the 
said mauza from before.” There was nothing to show 
that sub-soil rights were included in the grant. 

Held : that the zamindari rights were con ter red in 
the subject-matter of the grant and the grant of zamin¬ 
dari rights on what was expressly conveyed did not 
increase the actual corpus oi the subject affected by 
the patta. They only gave expressly what «;'ghtother 
wise quite well be implied, namely, that tha corpus 
being ascertained there will be carried with it 
right’s appurtenant thereto, including not only posses- 

^Ssssssssssa vssi 

raw ih r ~ ? —.nra 

5EK)/>X«i*GOBINDA SAHU V. S-V A N,«. n . 

.... ii*> I r. fi«i 9 = 8 Pat. 190 = 9 r.Ai.l • oy* 3 

JA«. 112 I.C. A.I.R. 1928 Pat- 482. 

■Surface land net covered by the grant-Use 
surjaw* _ . fttiMssarv 


of is confined to such things only as are necessary 

right of usmg the surface 

which the mine owner may been, and 

SSssS=ass»« 

favour. (C. C. Chose and Pf^n.JJ-) AR1PADA 
Bandopadya v. E 2. u ' T I A c. I 'll3=A.I R' 19 23'Cal. 335- 

-- Australia— Crown Lands Act C^p £t 

South Wales — Grant with ^f^'-rld 
—Question whether limestone also reserve • 

question wnem ....Nether the reservation of 

In order to determine wha h Crown had the 

Xeftf -rvtg Tbe^ inresmL in the land if the 
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MINOR—Admissions of Guardian. 

of 1884, it must be ascertained whether, having regard 
to the facts and circumstances existing at the date of 
the grant, and the meaning then given to the word 
"minerals,” the reservation of minerals included the 
limestone, (Case-law referred.) {Viscount Cave,) 
Australia Commonwealth v. Hazeldell, Lim. 

A.I.R. 1921 P.C. 224. 

- Australia — New South Wales Mining Act 

(1906)— Ss. 46 and'70—Construction. 

No clear intention appears in the New South Wales 
Mining Act of 1906. Therefore the Act cannot be 
construed as throwing open to public mining, miner¬ 
als granted by the Crown to private purchasers. 
(Viscount Cave.) Australia Commonwealth 
Hazeldell, Lim. A.I.R* 1921 P.C. 224. 

MINOR— 

Admission by Pleader. 

Admissions of Guardian. 

Alienation by Guardian. 

Appointment of Guardian. 

Arbitration. 

Compromise. 

Contract by Guardian. 

Contract by Minor— See also SP. REL. ACT, 

S. 41. 

Debts by Guardian. 

Degree against. 

Estoppel. 

Execution Proceedings. 

Guardian "ad litem”. 

Insolvency of. 

Misrepresentation by. 

Plaint— See CIVIL P. C. O. 4, R. 1. 

Plea of Minority- 
Possession by Guardian. 

Powers of Guardian. 

Proof of Majority. _ _ 

Refund of Benefit— See CONTRACT ACT, S. 64. 

Suit by. 

Tort by Guardian. 

Transactions in favour of* 

Miscellaneous. 

See also (l) C. P. Code, O. 32. 

(2) Contract Act, S. 11. 

(3) Decree Setting Aside. 

(4) Evidence Act, S. 115. 

(5) Guardian and Ward. 

(6) Guardians and Wards Act. 

(7) Hindu Law—Minority and Guar¬ 
dianship. 

(8) Limitation Act, Art, 44. 

(9) Mahomedan Law—Guardianship. 

(10) Minors Act. 

—Admission by Pleader. 

_ Legal Practitioner—Admission by\ on law 

point cannot affect minor. 

The interest of a minor cannot be affected by the 
admission on a law point by a pleader. ( Kinkhede, 
A. I.C.) Laxmi v . Venkatrao. 82 I.C. 1052=* 

J ' " A.I.R. 1925 Nag. 207* 

—Admissions of Guardian. . 

__ Guardian cannot make admissions on fits 

behalf but intention to hold adversely will not be 
ascribed to minor if guardian did not so hold. 

Guardians cannot make admissions on behalf of 
their wards. As a general proposition this is perfect¬ 
ly sound ; but where the guardian does not either by 
words or acts show that he believed or intended to 
hold adversely on behalf of his ward, that intention 
ran not be imputed to the ward, (Schwabe, C. J . and 
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MINOR — Alienation by Guardian—Benefit of 
Minor. 

Coutts-Trotter, J.) Shanmugappa v. Sang a Raya 
Chetty. 74 I.C. 120 = 18 M.L.W. 907 = 

33 M L.T. 223 = 1924 M.W-N. 90 = 
AIR. 1924 Mad. 425. 

Alienation by Guardian—Benefit of minor, 

- An alienation of a minor's property by the guar¬ 
dian not effected with a view to further the interests 
of the minor cannot take away the minor’s rights. 
(Macnair, Offg. J. C.) Narbadi v. Chooti. 

117 I.C. 281 = A-I.R. 1929 Nag. 129- 
Alienation by self-constituted guardian — 
Minor must restore benefit when avoiding aliena¬ 
tion. 

Although a minor can avoid an alienation of his 
property effected by a self-constituted guardian, he is 
bound to restore any benefit that he might have 
derived from such alienation ; A.I.R, 1926 Lah. 170, 
Foil. ( Dalip Singh, J,) Khairu v. Dheru. 

99 IC. 374 = A.I.R. 1927 Lah. 722. 

- Guardian and Ward—Alienation by de facto 

guardian — Step-mother—Alienation for benefit of 
minor is valid. 

Where there is ample proof that the step-mother 
the de facto guardian of the minor managed the 
estate of the minor that she increased the value of 
that estate very much, that from the time of plain¬ 
tiff’s grandfather it was usual as it is in the case of 
ground landlords of a rising town to grant licenses 
and leases for building purposes, and that the mother 
continued what family had been doing. 

Held that step-mother as the de facto guardian 
had power to make or to extend the licenses covering 
the sites in suit, and that the granting of the licenses 
was beneficial to the minor's estate. 10 N.L.R. 133. 
Disapp. 

Held i further that if the de facto could herself 
grant these licenses she can delegate her power to 
.another person. (Prideaux, A. J. C.) G AN pat v. 
Firm of Bissesarlal Govindram, Owners, Har- 
DATTA - 71 I.C. 491 =8 N.L.J. 110 = 

A-I.R. 1923 Nag. 230. 
——-Where a transfer of the minor’s property is effect¬ 
ed by his guardian for the benefit of the minor, and 
the latter, after attaining majority, continues to 
derive the benefit, it is not open to him to take ad¬ 
vantage of the absence of registration, particularly 
when the parties can no longer be restored to their 
old positions without material pre mdicc to one of 
them. A minor has a right to repudiate an act done 
by his guardian if it is prejudicial to his interests. 

(-Kanhaiya Lai, J. C.) Ragpupar v. Ram Bharose. 

66 I.C. 412 = 8 O.L.J. 392 = A.I R.1922 Oudh 217. 
—Alienation by Guardian-Doctrine of legal 

necessity. 

In dealing with the guardian of a minor, the lender 
is bound to enquire into the necessities for the tran¬ 
saction into which he is invited by the guardian to 
enter and to satisfy himself that the guardian is 
acting, in the particular instance, for the benefit of 
the ward. No authority imposes upon the lender the 
further duty of enquiring into the necessity for an 
altogether different transaction which perhaps has 
made the proposed transaction inevitable. If the 
law did impose such a duty upon the lender, then it 
might be said that he is bound to enquire into the 
antecedent management of the estate. But it is 
‘settled law that, provided the necessity for the loan 
has not arisen from any misconduct to which the 
lender is or had been a party, he is not affected by 
the precedent mismanagement of the estate. (Das 
and Adamt , JJ >) Kaniiailal Khemka v. Thakur 


MINOR—Alienation by Guardian—Setting aside. 
Prasad Singh. 79 I C. 9 = 2 Pat. L.R. Ciy. 285 = 

5 P L.T. 594=A.I.R. 1923 Pat- 268. 
—Alienation by Guardian—Inquiry by lender. 

In dealing with a guardian of a minor, the lender is 
bound to enquire into the necessities for the transac¬ 
tion into which he is invited by the guard ian to enter 
and to satisfy himself that the guardian is acting, in 
the particular instance, for the benefit of the,, ward. 
It is settled law that, provided the necessity for 
the loan has not arisen from any misconduct to 
which the lender is or had been a party, he is not 
affected by the precedent mismanagement of the 
estate. (Das and Adami, JJ.) Kanhai Lal Khemka 
v. Thakur Prasad Singh. 79 I.C. 9 = 

2 Pat. L.R. Ciy. 285 = 
5 P.L-T, 594 = A.I.R. 1923 Pat. 268. 
—Alienation by Guardian—-Lease 

A lease of a minor’s property by a person, not a 
certificated guardian nor a near relation, is not bind¬ 
ing on the minor unless the lessee can prove that- the 
lease was for the benefit of the minor. (Rafique 
and Piggott, JJ.) Lala v. Ramchender. 

63 I.C- 255. (All.) 

—Alienation by Guardian—Sale. 

An alienation of the property of a minor by a 
person who is that minor’s guardian de facto, but 
not de jure is not merely voidable but absolutely 
void, and the minor need not sue to have it set aside 
before he can obtain possession of the property. 
(Baker, J. C.) Punjale Rao v. Atamakam, 

87 I.C. 1018 = A.I.R. 1926 Nag. 124. 

-A minor’s property was sold by his mother as 

guardian. On attaining majority he ignored the sale 
by his mother and conveyed the property to the plain* 
tiff who sued for possession. Held that by selling the 
property to the plaintiff on the ground that the prDi 
sale by his mother was not binding on him the 
plaintiff’s vendor had chosen to avoid the prior salt 
and that the plaintiff could sue for recovery of posses¬ 
sion of the property without a prayer for setting aside 
the original sale by mother. (38 Mad. 867= 
29 M.L.j. 617, Foil,). (Ramesam and Coleridge, JJ.) 
P. Kamaraju v. C. Gunnayya, 74 I C. 1003 = 

18 M.L.W. 233 = 1923 M.W.N. 756= 
A.I.R. 1924 Mad. 322 = 45 M.L.J. 240. 
—Alienation by Guardian—Setting aside- 
- He fund of benefit. 

Where the guardian effected an invalid sale and 
his subsequent purchaser who got a valid title sued 
the original vendee for possession, 

Held that the Court could grand a decree for pos¬ 
session conditional on the plaintiff restoring to the 
r nor vendee the monies which he had advanced for 
the benefit of the minor. (S. K. Ghose, J.) NageN* 
dra Nath Ghose v. Mouini Mohan Bose. 

34 C. W. N. 948. 

Heir of minor who died under age can sue to set 
aside alienation by minor’s guardian. ( Odgers , J.) 
B. Sitayya v. P. Ramaswami. 91 I.C- 758 = 

22 M.L.W, 476 = 1925 M-W.N- 587 = 

A.I.R. 1925 Mad. 1288. 

Declaratory sutt by mitior reversioner to set 

Gfijde unnecessary alienation is allowable when bona 

fide for minor's interests but not so if minor ts 

mere figurehead and real plaintiff is alienor 
himself. 

A declaratory decree may be given in a suit to con¬ 
test an unnecessary alienation if the suit is brought 
honestly on behalf of a minor reversioner to protect 
is interests. But it would not be proper to pass such 
a decree in a case in which the minor is merely a 
figure-head and the real plaintiff is the alienor himself 
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MINOR— Alienation by Guardian—Transfer of 
Decree. 

wlio has caused the suit to be instituted for the pur¬ 
pose of undoing his act. (il Iartineau <wd Moti 
Sagar, JJ.) Dadv. Lal. 82 LG. 626 = 

5 Lah. 389=6 L L J. 334 = 
A. I. R- 1925 Lah. 24. 
—Alienation by Guardian—Transfer of decree- 
— — Decree in minor's favottr—Transfer of decree 
by guardian without Court's sanction is voidable 
only and not void. 

A decree is property and the guardian of a minor 
can deal with it and exercise the same powers with 
respect to it as he does with respect to the other 
properties of a minor. He may on proper grounds 
make an alienation of such property and if the aliena¬ 
tion is bad, it will be open to the minor to set it aside 
on attaining majority. Even a compromise entered 
into without the sanction of the Court as required by 
O, 32, R. 7, Civil P. C., is only voidable at the instance 
of the minor. Hence a transfer of a decree passed in 
favour of a minor without the sanction of the 
Court is not void and the transferee can enforce 
execution of such decree. i [Abdur Rahim and 

Odaers, JJ.) Govindaraiulu Naidoo v. Ranga 
Rao. 62 I.C. 255 = 13 M.L.W. 97 = 

1921 M.W.N. 98 = A.I.R. 1921 Mad. 113= 

40 M.L.J. 124- 


—Alienation by Guardian—Validity of. 

Where a creditor established legal necessity in 
respect of Rs. 27,000 out ot Rs. 30,000. 

Held : he is entitled to a decree for the whole of the 
amount but he is not entitled to money charged by 
him as commission and deducted from the loan while 
making the advance. (Das and Allan son, JJ.) 

Mahabir Das v. Jamuna Prasad. 112 I.C. 438 = 
8 Pat. 48 = 9 P.L.T. 553 = A.I.R. 1928 Pat. 543. 

-The payment of the barred debts on behalf of 

minors cannot be regarded as being beneficial to the 
minors and will not justly an alienation oi minors 
properly to pay off those debts. {Broadway and 
Fforde.JJ .) Karmantv. Fazal Husain, 

95 I.C. 105 = A.I R. 1927 Lah. 33. 

--a transferee from minor can plead want of legal 

necessity for a prior alienation by the minor s guai- 
dian. (Kotwal, A.J.C.) (Haji) Sheikh Mohamed 
v. Ramchandra. 30 I.C. 74 — 

A. I. R. 1926 Nag. 179. 


._ Hindu Law—Alienation by paternal uncle in 

presence of minor s mother does net bind minor. 

Paternal uncles are not natural guardians in the 
presence of the minor’s mother and therefore have no 
power to mortgage minor’s share in joint pioperty and 
therefore a mortgage by paternal uncle is not binding 
on minor though lie may have derived benefit under 
the mortgage, (Le Rossignol. J.) Hardwari v. 
Chuni Lal. 80 I.C. 735 = 6 L L J- 182 — 

A-I.R. 1924 Lah. 533. 

•- Right to challenge is personal privilege and 

cannot be claimed by a subsequent transferee. 

Though a minor may sue through a next ii iend to 
set aside a transfer even during his minority, he and 
he alone can exercise this person,d ; 11 \ ilege. A trans¬ 
feree, is not entitled to*question a previous transaction 
or to assume the privileges which are personal to the 
minor and to nobody else, whether the transfer was 
effected after or before the minor attained majority. 
{Le Rosianol and Harrison,J J ,) Hafi2ULLAH_Khan 
v. Bulaoi Mal. IS I.C- 99=4 Lah. 156 = 

6 L-L-J. 42 = 5 L.L.J- 355 = A.I.R. 1923 Lah. 299. 

--The plea of the invalidity of a sale by a minor’s 

guardian is available not only to the minor personally 
after he came of age but also to the transferee. 


MINOR—Compromise. 

3 B. L. R. A. C. 426, Dist; 11 N. L. R. 1 Foil. (Halli- 
f ax,- A. J, C.) Mohanlal v. Kisan. 62 I.C. 313 = 
17 N.L R. 53=4 N.L.J. 111 = A.I.R. 1921 Nag. 18. 
—Appointment of Guardian. 

- Court should consider minors wishes also — 

Paternal grandmother has strong claim in absence 
of mot he i—Being a pardanashin no disqualifica¬ 
tion. 

In appointing a guardian for a minor it is desirable, 
if possible, that Court should consider the wishes of 
the minor as to the person who should be appointed. 
14 All. 35, Ref. The mother of a minor is more fre¬ 
quently than not, in the absence of any more suitable 
person, appointed a guardian and the paternal grand¬ 
mother has also a strong claim in the absence of a 
mother to be so appointed. The mere fact that the 
paternal grandmother is a pardanashin lady is not in 
itself a sufficient ground tor rejecting entirely her 
claims, especially when the minors desire her appoint¬ 
ment. ( Dawson Miller, C. J., and Ross, J.) 
Rajendra Prasad v. Prabodh Chandra Mitra, 
59 LC, 936 = 2 P.L.T. 116=6 P,L.J. 82 = 
1921 P H.C.C. 156 = A.I.R. 1921 Pat. 25. 
—Arbitration. 

Where a minor is not validly represented in the 
award and subsequent Court proceedings by his guar¬ 
dian, the guardian having an interest adverse to the 
minor, proceedings against him are not binding on the 
minor : A. I. R. 1924 Mad. 297 ; and A. I. R. 1522 
All. 91, Ref. {Findlay, J. C.) Vinayak v. Sitabai. 

103 1.0, 373 = A.I R- 1927 Nag. 312. 

—Compromise 

A guardian of a minor or next friend cannot com¬ 
promise or make admissions to the minor’s prejudice, 
(Jackson, A. J. C.J Gondu v. Tulsiram. 

120 I.C. 335 = A.I.R. 1930 Nag. 27. 

- Compromise in appeal—Minor Respondent's 

remedy in case of unfair compromise. 

Where a compromise is effected between the parties 
to a sutt in which some defendants are minors and it 
is obtained by fraud or under some other circums- 
tdnees as to render it invalid, the remedy of the 
minors is not by filing cross-objections in an appeal 
by one of the defendants. ( Wild.J . C. and Rup- 
chand Bilaram, A.J. C.) Mt, UmmAkulsum v. 
Gulam Rasul Khan. 114 LC. 101 = 

A I R. 1929 Sind 32<- 
—- Compromise by minor is void. 

A consent decree does not stand on a* higher footing 
' than a contract between the parties, and the Court has 
jurisdiction to set aside a consent decree upon any 
ground which would invalidate an agreement between 
the parties and as it is essential to the validity of a. 
contract that all contracting parties should be compe¬ 
tent to contract and as a person who by reason of 
infancy is incompetent to contract cannot make a con¬ 
tract within the meaning of the Contract Act, it fol¬ 
lows that a compromise entered into with a minor is 
entirely void and cannot be given effect to in a Court 
of law. (Das and Adami, JJ.) Ganganand Sing 
v . Ra mesh war Sing. 102 I.C- 449 = 6 Pat- 388 = 

8 P.L.T. 730 = A-I R. 1927 Pat- 271, 

- Guardian surrendering inf ant's right— 

Court should not sanction, unless it is for the bene¬ 
fit of the minor. 

No contract or consent order amounting to an 
apparent surrender or variation of infant’s right ought 
to be sanctioned or listened to for one moment by any 
Court without requiring some material calculated to 
satisfy its mind and without being satisfied, as far as it 
can be, on materials which are necessarily imperfect 
that the proposed arrangement is bona fide intended 
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MINOR—Compromise. 

for the benefit of the infant. ( Piggot and Walsh, JJ. 
Jhinku Singh v. Sital Singh. 74 I.C. 133 = 

21 A-L.J. 81=45 All. 263=4 L.R.A. Civ. 329 = 

A.I.R. 1923 All. 267. 

•—- Minor attaining majority before decree — 

Compromise by guardian ad litem— Minor cannot 
impeach decree. 

A quondam minor cannot maintain a suit for a de¬ 
claration that a decree passed against him on a com¬ 
promise accepted on his behalf by his guardian ad 
litem with the consent of the Court, shall be of no 
effect, on the ground that at the time of the compro¬ 
mise and decree the plaintiff had become sui juris ; 
and consequently was not represented before the 
Court. A minor who at the date of decree has attained 
majority may not impeach a decree passed against 
him by a separate suit on the ground of fraud or 
gross negligence of his guardian. ( Le Rossignol, J .) 
Ghulam Nabi V. Bagheshar, 74 I.C, 603 = 

4 Lah. L.J. 298 = A I R. 1922 Lah. 407. 

“Contract by Guardian. 

- Alienat ion, 

It is not within the competence of a guardian of a 
minor to bind him with a contract to alienate pro* 
perty and such contract if entered into cannot be en¬ 
forced against the minor : 39 Cal. 232 (P.C.), Foil. 
(Graham and Hitter, JJ.) Monohar Das MohaNTA 
v. Tarini Charan Nandi. 34 C.W.N. 135 = 

A. I. R. 1929 Cal. 612. 

* - Contract by guardian for purchase of im¬ 

movable property—^Minor cannot claim specific per¬ 
formance af ter ntajority. 

It is not within the competence of the guardian of a 
minor to bind the minor or the minor's estate by a 
contract for the purchase of immovable property. 
The minor is, consequently, not bound by the contract 
and there being no mutuality he cannot, after attain¬ 
ing majority, obtain specific performance of the 
contract : 39 Cal. 232 (P. C.), Foil. (Shadi Lai. C.J 
and Aglta Haider , J .) Malla v. Mahomed Sharif, 
99 I.C. 684 = 8 Lah- 212=28 P.L.R- 492 = 

A I R. 1927 Lah. 355. 
- Guardian cannot bind minor by contract to 
sell . 

It is not within the competence of the 1 guardian of a 
minor to bind the minor by a contract fo. sale of im¬ 
movable property to pay off the debts of the minor s 
father. In this respect a conveyance stands in a differ¬ 
ent position from a contract for sale; 39 Cal. 232 (P.C.) 
Foil. (Greaves and Mukerji, JJ-) Srinath v. Jotin- 
dra Mohan. 89 I.C. 892 — 30 C.W.N 263 — 

AIR. 1926 Cal. 445. 

* - Minor cannot be sued for specific performance 

of contract for sale made by guardian, 

1 he natural guardian of a minor cannot impose a 
personal liability on the minor by a contract entered 
into by the guardian on the minor’s behalf. Hence 
a minor is not liable to be sued for specific performance 
of a contract for the sale of moveable property. (Hears, 
C l and Mukerji. J.) Swa rath Ram v. Ram Bal- 
t abh- 89 I.C. 27 = 47 All. 784=23 A.L.J. 625 = 

6 L R A Civ. 465 = A.I.R. 1925 All. 595. 

__ Minor's rights to enforce contract of mar- 

Contract made by the natural guardian of a minor 
so as to be binding on the minor, which is for the 
minor’s benefit, is enforceable at law. 

Minor can maintain suit tor damages for breach of 
contract of marriage entered into on minor’s behalf by 
the minor’s natural guardian. Case law discussed. 
( Taraporewala , J .) Hose Fernandes v. Joseph 


MINOR—Contract by Guardian. 

Gonsalves. 85 I.C. 587=48 Bom. 673 = 

26 Bom. L.R. 1035 = 
A.I.R. 1925 Bom. 97. 

-—A minor represented by a Court of Wards can 

be sued for specific performance of an agreement to 
grant lease even though the Board of Revenue has 
refused to order the Manager to execute the lease, 
[fwala Prasad and Kulwant Sahay.JJ.) Rudra Das 
v. Kamakhya Narayan. 84 I.C. 178 = 3 Pat* 968 = 

A.I.R 1925 Pat. 259. 

■- Contract by manager is enforceable under 

Bombay rules of practice by getting sanction from 
Court, 

Contract for sale by a person, who is the manager 
of a joint Hindu family which included minor brothers 
is enforceable. The difficulty about the minors in 
such a case is in Bombay got over by an appointment 
of a guardian aDd sanction to the proposed alienation 
in accordance with the ruling in In re Manital 
Hurgovan 25 Bom. 353. (Fawcett and Coyajee, JJ.) 
Karsandas Kalidas v. Chhotalal Motichand 


77 I. C. 275 = 48 Bom. 259 = 25 Bom. L.R. 1037 = 

A I.R. 1924 Bom. 119. 

- Specific performance of guardian ’s con tract. 

Specific performance of a contract by minor’s guar¬ 
dian for the sale of immovable property which at the 
time was for the benefit of the estate, can be decreed 
notwithstanding there is an offer of t etter price subse¬ 
quent to the contract. (42 Mad. 133, Foil). (Devadoss, 
J.) Kasiwasi Chidambra Swamigal v. Rama- 
Krishna Reddiar. 82 I.C. 926 = 20 M.L.W. 559 = 

35 M.L-T. 110 = 1924 M.W-N. 878 = 
A.I.R. 1924 Mad. 863 = 47 M.L.J. 683. 

- Contract to sell minor’s property is not 

capable of specific performance. 

Specific performance will not be granted where 
de facto guardian has entered into a contract with a 
third party for the sale of the minor’s property. To 
direct the contract to be carried into effect as against 
the minors is to sanction a plain breach of trust on 
the part of dc facto guardian, 45 C. 878, Foil. (Das 
and Foster, JJ.) Abdul Hao v. Mohammad Yehia 

Khan - 78 I.C. 483 = 4 P.L.T. 553 = 

2 Pat. L.R. Civ. 181 = A.I.R. 1924 Pat. 81. 

- Guardian's act if beneficial binds minor. 

Where the contracting party is a minor represented 
by a guardian, and the contract was clearly for the 
benefit of the minor and was made at the request of 
the guardian for the convenience and benefit of the 
minor s interest, it binds the minor. (Walsh, J.) 
Jyvala Prasad v. Raghubir Prasad. 70 I.C. 833= 

p .. A.I.R. 1923 All. 17. 

— Ratification—Minor can ratify after attain¬ 
ing majority. 

A contract entered into by a guardian is voidable by 
the minor on attaining majority but not void. Sub- 
S. (3) of S. 25 applies to the case of a minor who 
executes a promise in writing to pay a debt incurred 
by his guardian, A minor s contract is void and 
cannot be ratified even within limitation, so that as far 
as the minor is concerned Sub-S. (3) must refer to a 
debt incurred by the guardian since it cannot refer to 
a debt incurred by the minor himself during ids 
minority. (Batten, J. C.) Nandram v. Ranchoddas. 
65 I.C. 716=5 N-L.J. 178 = 19 N-L.R. 135 = 

A.I.R. 1922 Nag. 250. 

Contract entered into by manager of joint 
Hindu family can be specificalty enforced against 
minor members. 

Where the manager of a joint Hindu family 
including minors, enters into a contract on behalf of 
the family, he does not do so as guardian for the 
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minors but as Manager of the family and the contract 
can be specifically enforced against the whole family, 
including even the minors. I'he suit for specific 
performance will not be dismissed on the ground that 
the contract lacks mutuality having been made by or 
on behalf of minors who are not competent to 
contract. {Hallifax, A.J, G\) Thakur Hargovind 
v. Mehtab Singh. 68 I.C. 346=18 Nag. L.R. 67 = 

_ AIR. 1922 Nag. 193. 

•Hindu Law. 


If a guardian acted in the interests of the minor’s 
estate and took over certain crops belonging to a third 
person, for the benefit of the estate, the estate would 
be liable for the value of the crops so taken 28 
Bom.^.330 and 40 Mad. 632, followed. {Kotval, A. J . C.) 
Chataria v. Dawlat. 66 IX. 468=5 N.L.J. 206 = 


__ . A.I.R. 1922 Nag. 48. 

The guardian cannot bind the estate of a minor 
by a personal covenant. 

Where a handnote passed by the guardian does not 
purport to bind the estate of the minor, the estate 
itself cannot be bound though it may have benefited 
the minor. 35 Cal, 320, Foil. I Coutts and Sultan 
Ahmad, JJ,} Kashi Prasad Singh v. Akleshwari 
Prasad Narain Singh, 2 P L.T- 35= 

„ A.I.R. 1921 Pat. 336. 

—Contract by Minor. 

‘ Contract in favour of minor can be enforced 
by him. 

A minor can enforce a contract made in his favour 
for a valuable consideration as while no liability can 
be incurred by a minor he is not debarred from 
acquiring a title to anything valuable : 30 Cal. 539 
(P.C.), Rel. on ; 33 All. 657 ; 38 All. 62 ; 38 All. 154 : 
30 All. 63 ; 37 Mad. 390 and 4 Pat, L. J. 682, Ref. 
{Broadway and Zafar Ali,JJ.) Bhola Ram Har. 
bans Lal v. Bhogot Ram. 99 l,c. 318 = 

8 L.L.J. 539=A.I.R. 1927 Lah. 24. 

, .... -Contract void for one party's minority 

Cannot be consideration for fresh contract by minor 
on attaining majority unless pre-existing liability 
is enforceable , 

A contract entered into by a person on attaining 
majority cannot be supported on the consideration of 
the liability on that person under a contract which is 
void by reason of that person having been a minor at 
the time of making it. The hypothecation of property 
by a minor on attaining majority, to secure payment 
of debt under a contract by the minor’s father is void. 
But where proof is given that the liability was in¬ 
curred in consideration of necessaries or for benefit 
of the minor or that at the time the hypothecation was 
made the creditor had a genuine claim against the 
minor, enforceable by suit and that the creditor on 
an adjustment of the accounts accepted a certain sum 
and undertook not to sue, the hypothecation will 
stand. ( Dawson Miller, CJ., ajtd Kulwant Sahay, J.) 
Chikhuri Ram v. Gopal Narayan. 75 IX. 1002 = 

A.I.R. 1925 Pafc. 254, 

-Where the portions of the purchase money to be 

paid by each of the two co-vendees were not specified, 
held the transaction was a joint one and as such 
enforceable against the major vendee under S. 43, 
although void as regards the minor vendee. 39 
Mad. 409 (P. C.) and 66 P. R- 1896 Foil. (Harrison 
and Zafar Ali.JJ •) Sain Das v. Ram Chand. 

85 IX. 701 = 4 Lab. 334 = 5 L-L.J. 469 = 

A-I.R. 1924 Lah. 146. 


—-■. Pre-emption , minor ts not en titled to. 

The moment minor (pre-emptor) plaintiff elec ts to 
buy the property he affirms the-contract and the same 
legal consequences follow = as if there was a contract to 


D. D, ’ Vol. IV.—22. 


MINOR—Contract by minor. 

buy and it is difficult to distinguish the case from the 
case of an ordinary contract to purchase. Although 
there is no mutuality in its inception, when the plain¬ 
tiff elects to purchase the property and gives notice of 
his intention to buy it becomes a contract like any 
other contract to purchase immovable property and is 
governed by the same principles which govern other 
contracts. 39 Cal. 232 : (P. ’.) applies therefore to 
such cases. There being no mutuality pre-emption 
cannot be decreed. {Kumaraswami Sliastri, J.) 
VlSVANATHAN CHETTY v. ETHIRAJULU CHETTY. 

75 IX, 467 = A.I.R. 1924 Mad. 57 = 

45 M.L.J. 389. 

-The minor, who seeks to recover the property 

sold by him is bound in equity to refund the purchase- 
money under Section 41 of the Specific Relief Act as a 
condition precedent to obtaining a decree for posses¬ 
sion. {Moti Sagar, J.) Kapura v. I-Iardit Singh. 

75 IX. 261 = A-I.R. 1923 Lah. 510. 

- Legal necessity to be invoked only to protect 

a minor's estate. 

The doctrine of legal necessity has application only 
when the minor has an estate or a fund which it is 
the duty of the Court of equity to protect as against 
the improvident act of the guardian. 

A minor bought with funds supplied by his aunt a 
property which had been sold in execution of a mort¬ 
gage decree. As full purchase money had not been 
paid to avoid confirmation of sale in execution of 
mortgage decree, the property was mortgaged by the 
minor purchaser and the vendors became sureties. 

Held , looking at the two transactions as one, once it 
is realized that the minor was not in possession of any 
estate independently of the transaction which he was 
seeking to challenge, it becomes manifest that the 
Court cannot extend its protection to the minor by 
denying validity to the transaction which had brought 
the estate into existence. 

In dealing with a guardian of a minor, the lender is 
bound to enquire into the necessities for the transac¬ 
tion into which he is invited by the guardian to enter 
and to satisfy himself that the guardian is acting, in 
the particular instance, for the benefit of the ward. 
No authority imposes upon the lender the further duty 
of enquiring into the necessity for an altogether diffe¬ 
rent transaction which perhaps has made the proposed 
transaction inevitable. If the law did impose such a 
duty upon the lender, then it might : >e said that he 
is bound to enquire into the antecedent management 
of the estate. But it is settled law that, provided the 
necessity for the loan has not arisen from any mis¬ 
conduct to which the lender is or had been a party, 
he is not affected by the precedent mismanagement of 
the estate, {Das and Adami, JJ>) KANHAILAL 
Khemka v. ThakTTr Prasad Singh. 79 IX. 9 = 

2 Pat. L.R. CiY. 285 = 5 P.L T. 594= 

A.I R. 1923 Pat. 268. 

- Misrepresentation—Minor seeking to avoid 

must restore property over which he has control . 

The Court would at least direct restitution 1 iy the 
minor of such part of the consideration of a void 
agreement which may be in his hands. Even in the 
, case of innocent misiepresentation, the minor is 
bound to refund the property over which he has con¬ 
trol. This liability attaches to a minor not on the 
ground of estoppel but on the ground that an infant 
shall not take an advantage of his own fraud. If 
therefore a contract has been induced by a minor’s 
false representations the contractual obligation is 
under‘ : no circumstances enforced against liim but 
equity«may compel him to restore any benefit received 
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by him. If the property which the minor has obtain- 
ed is still existing in specie he may be compelled to 
restore it but if he has obtained money which has 
probably been spent and there is no possibility of 
tracing it and therefore of restoring the very thing ob¬ 
tained by fraud, it would be enforcing a void contract 
if he were made to repay it. In other words a distinc¬ 
tion must be observed between restitution and repay¬ 
ment. The minor plaintiff praying relief must perform 
equity if he seeks equity and the Court may therefore 
under S. 41, Specific Relief Act require him to restore 
any property, in his possession which he has obtained 
by his misrepresentation. Such compensation does not 
extend to moneys received and spent by the minor, 
(Kennedy, J. C., Raymond and Kemp, A. J. Cs.j 
Mt. IIari v, Roshan Khudabux. 71 I.c. 161 = 

16 S.LJR. 112 = A I R. 1923 Sind 5 (F.B.) 

-When t lie validity of a contract is questioned on 
the ground that the executant is a minor it is for the 
party setting up the deed to establish by prim a facie 
evidence that the contract was valid and entered into 
by a person who was competent to do so. (btuart, J 
Bachcha Lal v. Hasan Khan. 66 I.C. 814 = 

A. 1R. 1922 Ail* 240. 

“-Debts by Guardian* 

- Debts incurred by guardian for minor's 
business Creditor can proceed against the assets 
Provided guardian has not acted improperly. 

Minor cannot be personally made liable for any 
debt incurred by his guardian on his own personal 
liability: n Bom. 551 (P.C.) and A.I.R. 1919 PC 
129, Foil. 

But if a guardian incurs a debt for the purpose of 
earn Ing on a business of a minor which was contP 
nuing from before the date of the debt incurred by 
the guardian, then, as the guardian is entitled to 
indemnify for liabilities properly incurred out of the 
assets of the minor embarked in the business, credi¬ 
tors of the business are entitled to proceed directly 
against such assets. Where, however, the guardian 
has no right to indemnify against the assets in the 
business, as where he has acted improperly, neither 
have his creditors : 35 Mad. 692, Foil. (B. B. Ghose 
and Page,JJ.) Rajaram Singh v, Pancha Deogi. 

105 I.C, 255 = 46 C.L.J* 282 = 

A.I.R. 1927 Cal* 862. 

—- Estate of minor made liable by deed — Ques¬ 

tion of minor's personal liability does not arise, 

A bond executed by minor’s guardian, mother, on 
his behalf during his minority contained the provi¬ 
sion "This bond shall bind my estate and heirs.’’ 

Held, that these words indicate that the intention 
of the executant was not merely to create a personal 
covenant or to bind the minor by a personal promise 
to pay, but did indicate the source namely the estate 
out of which the debt was to be satisfied. (Kinhhede, 
A.J.C .) Dulichand v. Mt. Sonai. SO I.C. 239 = 

A.I.R* 1926 Nag. 75. 
Money borrowed by guardian for trade of the 

■m * A . % * * ___ __ ___ m , __ _ _ — ^ m 


MINOR—Decree against—Binding Nature of. 

minors, also represented the minors in a subsequent 
suit, could not be taken by itself to make any decree 
passed on the basis of the document invalid and not 
binding upon the minors. The question of validity 
and binding nature of such decree should be consi¬ 
dered having regard to the particular pleas taken in 
any case: A.I.R. 1929 Mad. 213, Foil. (Ananta- 
krishna Ayyar, J.) (Chanda) Pullamma Garu v. 
(Jasti) Satyanarayana. 123 I*C- 45 = 

A.I.R. 1930 Mad. 740. 

-Where the guardian ad litem of the minor 

against whom a decree is passed has been guilty of 
gross negligence and laches in conducting the suit on 
behalf of the minor the decree so passed can be set 
aside : 1 Lah. 27 and A. I. R. 1925 Lah 116, Ref. to. 
(Zafar AH. J.) Fazal Din v. Mahamad Shafi. 

108 I.C. 63 = A.I.R. 1928 Lah. 674, 
- Guardian ad litem consenting without apply¬ 
ing his mind to its terms—Court will ordinarily 
relieve minor. 

The rule that a minor is entitled to obtain the 
avoidance of proceedings undertaken on his behalf if 
he satisfies the Court that his guardian consented to a 
decree against him without applying his mind to the 
question whether the terms of settlement were for his 
benefit or not, is a rule of prudence, not a rule of 
law. 

However, it is the duty of a guardian in the suit to 
be at least as vigilant in guarding the interest of the 
minor as he would be expected to be if his own inte¬ 
rests were involved ; and the Court will ordinarily re¬ 
lieve the minor from the effect of a consent decree 
and give him an opportunity to defend the suit if it is 
established that the guardian did no more than put 
his signature to a petition of compromise without con¬ 
sidering for himself the question of benefit to the 
minor. ( Das and Adanti, JJ.). Ganganand Singh 
v. Rameshwar Singh Bahadur. 102 I.C. 449 = 

6 Pat. 388 = 8 P-L-T. 730 = A.I.R. 1927 Pat. 271. 

-- —In the absence of fraud or negligence of 

guardian or prejudice, decree binds minor. 

No guardian is bound to waste the minor's money 
in trying to defend a suit in which the defence will 
not succeed. If it is not proved on the minors’ side 
that minor has been in any way prejudiced by the 
course that the proceedings took or that there has 
been any fraud or gross negligence on the part of her 
guardian the minor is bound by the decree. (Krish- 
nan and Waller, JJ.) Malayva v. Punnamma. 

77 I.C. 628 = 47 Mad- 476 = 19 M.LW. 410 = 
34 M.L T* 295-A.I.R. 1924 Mad.608 = 46 M.L.J. 291. 
--The appointment of the 'ourt guardian on a false 


maternal uncle of the minor is not a necessary pur¬ 
pose and a mortgage by the guardian for it does not 
bind the minor’s estate. Spencer and Ramesam, JJ ,) 
Chunduru Punuyyah v. Rajam Viranna. 

70 I.C. 668 = 15 M.L.W. 427 = 
1922 M.W N, 213 = 45 Mad. 425 = 
A.I.R* 1922 Mad. 273 = 42 M.L.J. 429. 
—Decree against—Binding nature of. 

-- Question of its validity and binding nature 

depends on pleas taken in any case. 

The mere circumstance that the executant of a 
document which was purported to be executed both 
by himself personally and on behalf of certain j 


affidavit that there was no proper relation of the minor 
to act as next friend is vitiated by fraud and is of no 
legai effect. The decree in such a suit and the sub¬ 
sequent sale are therefore not binding on the minor. 
(Knshnan and Ramesam, JJ ,) (Pupooth) Riri- 
chand alias Ramanunni KURVP V. VAyisravanth 
Manakkal Raman. 74 I. C, 309 = 17 M.L.W. 558 = 

32 M.L.T. 107 = 1923 M.W.N- 301 = 
A.I.R. 1923 Mad. 553 = 44 M.L.J. 515. 

Suit against—Manager of family and minor 
members — JVo guardian ad litem appointed for 
minors Manager represents minors and decree ts 
not a nullity. 

Where there was no formal order appointing the 
major defendant as guardian ad litem of the minor 
defendants but it was found that the major defendant 
was the manager of the joint family of which the 
minor defendants were parties. Held : that the 
major defendant as manager sufficiently represented 
the members of the tamily who could not escape their 
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MINOR—Decree against—Onus. 

liability lor the decree passed in the suit on the bare 
ground that no formal order of appointment of the 
major defendant as their guardian ad litem had been 
made, {Kaithaiya Lai, J . C.) Sat Deo i>. Jai Nath. 

67 I.C. 808=9 O.L.J. 14i = A.I.R. 1922 Oudh 75. 
—Decree against—Onus. 

The contention that if a minor on coming of age 
challenges a decree passed against him on the basis of 
a compromise even though he does not allege in what 
manner the compromise is invalid the burden is 
immediately thrown on the opposite party of establish¬ 
ing thai all proceedings in the suit were regular, is a 
very startling one and not borne out by the authori¬ 
ties, ( Daniels, J.) Radha Kishun Shukul v. 
Nokh Lal Shukul. 74 I.C. 964=21 A.L.J. 488 = 

4 L R A. Civ- 481 = A I R. 1923 All. 566. 


M* NOR—Decree against—Setting aside of. 

JJ.) Indar Singh v. Prabhu Lal. 66 I.C. 4 = 

3 Lah. 88 = A.I.R. 1922 Lah. 277. 
—Decree against—Setting aside of. 

- Mortgage-Mortgage suit—Minor'—Effective 

representation—Suit to set aside decree — Sustain*- 
ability. 

Where in a suit upon a mortgage executed by a 
Hindu father four of his minor sons were impleaded 
with the mother as guardian ad litem but the 
plaintift failed to implead one other minor son and the 
latter subsequently sued to assert his rights though 
in the prior suit the suit was contested on behalf of 
the minors on all possible ground, 

Held that the later suit was not sustainable. (Adami 
and Wort, JJ.) Raghunandan Prasad v. Ghanan* 
dan. 11 P.L.T. 483 = A.I.R. 1930 Pat 521. 


—Decree against—Proper representation. 

hi other as guardian taking part in proceedings and 
doing nothing injurious—No formal order appointing 
her—Minors are properly represented. 30 Cal. 1021 
(P.C.), Rel. on. ( Greaves and MukerjiJJ.) Ranmaya 
Gaukangini v. Betty Mahobert. 100 I.C. 177 = 

31 C.W.N. 160 = A-I.R. 1927 Cal. 207. 


-C. P. Code, O. 32, R. 3 —Decree against 

unrepresented minor is nullity though prejudice 
not alleged. 

A minor who was unrepresented in the suit by any 
guardian cannot be held to be bound by the decree 
passed against him although he neither alleges nor 
proves that the decree passed against him is unjust or 
to his prejudice and though he regarded himself as 
major throughout the whole proceeding. 17 C.W.N. 
549, Appr. (Case law discussed.) {Makerji and 
Dalai JJ.) Mt. Chambi v. Tara Chand. 

82 I.C. 516 = 46 All. 744=22 A.L.J. 66? = 
5 L.R-A. Civ. 502 = A.I.R. 1924 All. 892. 
,_A minor represented by a guardian whose inte¬ 

rest is adverse is not legally represented at all. 
{Odqers and Hughes, JJ). Sellappa Goundan v. 
Masa Naicken. 76 I. C. 1018-47 Mad. 79- 

18 M.L.W. 838 = 33 M.L.T. 126 = 1923 M.W.N 775 = 

A.I.R. 1924 Mad. 297 = 45 M.L.J. 675. 


__ Minor alleging non-representation—Court 

has to go into merits to see if person appointed as 

guardian is a proper person. 

If a decree affecting a minor is challenged upon the 
ground that he was not properly represented in the 
suit in which the decree was passed the Court has to 
go into the merits and find out if the person appointed 
as guardian of the minor is the proper person to be so 
aDDointed and enquire into the question, if the minor 
was prejudiced by the appointment. 

Where in a suit on the mortgage, executed by the 
Karta of a joint Hindu family, a minor member of 
the family was also impleaded and the Karta himself 
was appointed his guardian ad litem, and the suit was 
decreed on the Karta confessing judgment. 

Held the Karta is not the proper person to be 
appointed as guardian of the minor, and that the decree 
against the minor is a nullity: Malkarjan v. Nathan, 
25 Bom. 337; 30 Cal. 1921, referred to. {Lindsay and 
Rvves, JJ .) Muhlidhar v. Pitambar Lal. 

66 I.C. 372 = 44 All. 525 = 20 A. L J. 329 = 

A.I.R. 1922 All. 91. 


__ Minor represented in the case—Decree can¬ 
not be a nullity , though it may be voidable. 

When a minor is a party to the case and the decree 
is issued against him, unless he has been entirely 
unrepresented, the decree, so long as it stands, is not 
invalid, but can, if at all, be only voidable at the 
instance of the minor. (Le Rossignol and Campbell, 


- Negligence of guardian must result in deci¬ 
sion against minor—Reference to arbitration by 
guardian on usual terms and upon competent legal 
advice and with Court's sanction is not invalid and 
the act is not negligent. 

In a suit by a minor to set aside a decree on the 
ground of the guardian's negligence, it is necessary to 
show that firstly, the guardian was guilty of negli¬ 
gence, that is to say, of such want of care as was 
required of him under the circumstances and secondly 
that such negligence resulted in a decision being given 
against him. 

Thus, where the guardian acting under competent 
legal advice and with the Court’s sanction on behalf 
of the minors referred the dispute to the arbitration 
of a sole arbitrator, empowering him to decide the 
dispute “uko bilmuktoT within or beyond the issue as 
he likes 1 , such expression being commonly used in 
references filed in Court in these parts, and the 
arbitrator after arriving at his decision on merits has 
used his “uko bil mukto” powers (power of awarding 
lump sum) for the benefit of the minors and the deci¬ 
sion with regard to the outstandings is also in favour 
of the minors. 

Held', (a) that the reference to arbitration did no 
amount to negligence : (b) that the reference is not 
rendered ipso facto invalid by use of the expression 
“uko bil mukto” within or beyond the issues, c) that 
the minors actually benefited by the act of the guar* 
dian and cannot succeed. ( Percival , J . C. and Rup • 
chand, A.J.C.) Phagunmal v. Tejmal. 

123 I.C. 301 = A.I.R, 1930 Sind. 186. 

-- Carelessness of guardian ad litem is not 

sufficient—Cross negligence on his part must be 
proved. 

The fact that the guardian is either negligent or 
careless is not sufficient reason to warrant the decree 
being set aside. It is necessary to establish gross 
negligence on the part of the guardian of a minor 
beiore a decree can be set aside, though it is not 
every kind of negligence nor every. degree of negli¬ 
gence which will render proceedings otherwise regular 
and proper, liable to be reopened: A.I.R. 1926 AIL 36, 
Rel. on. ( Pridcaux , A. J. C.) Kashiram v. Bal- 
want. 108 I.C. 437 = A.I.R. 1928 Nag. 207. 

_ Review, not the appropriate remedy. 

A suit to set aside a decree passed against a minor 
through the gross negligence of his guardian is main¬ 
tainable and review is not the appropriate remedy : 
Field, J., in 12 Cal. 69. Diss. from.; A.I.R. 1922 Mad. 
273, Foil. (Phillips and Odgcrs, JJ). Moolaswami 
v. Tatayya. 98 I.C, 787 = A.I.R. 1926 Mad. 1079 = 

51 M.L.J. 389. 

__The failure to put forward a valid defence at 

the trial is gross negligence. {Odgcrs, J.) Srinivasa* 
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MINOR^Decree against—Setting' aside of. 

charlu v. Munirathna Naidu. 95 IX. 707 = 

1926 M. W. N. 350 = A-I-R. 1926 Mad. 905. 

.- Fraud or collusion only and not merely 

neglect which is not deliberate can justify setting 
aside decree. 

Where a decree has been made against a minor 
duly represented by his guardian and the minor 
attaining his majority seeks to set aside that decree by 
a separate suit, he can only succeed on proof of fraud 
or collusion on the part of his guardian. If the 
guardian merely neglected to support the case of the 
minor and there is nothing to show that he did so 
deliberately, that circumstance alone would not 
entitle the minor to avoid the operation of the decree. 
(Case Law discussed). {Findlay, Offg.J. C.,) Sada- 
sheo v. Karim. 92 I.C. 24l = 

A.l.R. 1926 Nag. 267. 

*- Fraud or collusion is the only ground for 

setting aside. 

An infant is bound by Judgment as much as if he was 
of full age, unless gross laches or fraud and collusion 
appear in th eprochein anti. In India the procedure in 
cases of gross laches is to apply for a review, or, if 
the decree was ex parte to get the ex parte decree set 
aside. If it be sought to set aside a decree obtained 
against an infant, properly made a party and properly 
represented in the case, and if it be sought to do this 
by a separate suit, then the plaintiff in such a suit can 
succeed only upon proof of fraud or collusion. 

[Ross and Macpherson, JJ •) RajgOPAL Acharya 
v. Upendra AchArya. 96 I.C. 437 = 5 Pat* 768. 

A.l.R. 1926 Pat. 528. 


- Hindu Law—Decree against minot — Guar¬ 
dian negligent—Decree will be set aside. 

Where the negligence of the guardian ad litem of 
minor is such as leads to the loss of a light which 
might have been successfully asserted if the suit had 
been defended with care, the minor can get the 
decree set aside even without proof of Iraud or collu¬ 
sion ; e.g. where the guardian mortgages property for 
lending money to the maternal uncle of the minor. 
{Spencer and Ramesam, JJ.). Chlnduru Punkay- 

yahv. 4 27 = 1922 Mad. W.N. 213= 

Mad. 425 = A-i-R. 1922 Mad. 273 = 

42 M.L.J. 429. 


- Guardian — ad-lit em. 

A guardian cannot be charged with gross negh- 
eence in that he did not foresee that the law would 
change. {Spencer and Odgers, JJ.) Annapurnavya 

v VeNKATASUBRAMANIAM- 91 l.o. 

22 M.L.W. 560 = A.l.R. 1925 Mad. 1285 = 


——-Omission by guardian to defend a suit or 
to appeal is not necessarily gross negligence. 

Mere failure on the part oi the Guardian ad litem 
to defend a suit or to appeal irom a decree is oi it¬ 
self not gross negligence, since it is possible, that 
there may be a good case against the minor and the 
guardian ad-litem might have thought tit not to incur 
additional expense in defending the suit{Sdott-Smith, 
An C 1 \ NAWAB SlNGH V. GUKBAKSH SlNGII. 
t} 82 IX. 698 = 6 L.L.J. 346 = 

A-I-R. 1925 Lah. 116. 


_Failure to lake wholly untenable objection is 

no negligence of the guardian. {Schwabe, CJ. and 
Waller I ) (Siva) Subramania PiLLAi v . IUKKU- 
muthu MOOPPAN. 79 I. C. 418 = 19 M.L.W. 502 = 
1924 W.W.N. 454 = A.l.R. 1924 Mad. 645. 

__fraud—Plaintiff inducing defendant ’s guardian 

to suppress evidence and getting a decree—Decree can¬ 
not be set aside by minor. {Macleod, C. J. and 


MINOR—Decree against—Validity. 

Crump, J.) Shriniwas Sarjerao Sholapurkar v. 
Narayanrao NavlojikaoNimbalkar, 76 I.C,551 = 

jj# | n _ A.l.R. 1923 Bom. 379. 

—- Qualified guardian for minor irregularity 

in his appointment does not justify setting aside 
decree unless merits are affected but disqualified 
guardian renders decree void. 

Where on the face of the record, a person qualified 
to act as the guardian, appears as a guardian of the 
minor for the suit, the Court has no power in another 
suit brought for the purpose of impeaching the 
validity of the decree, to examine the evidence in 
porder to see whether notices under 0.32, R. 3 4 ) 
were, in fact, served, or whether the person nominat¬ 
ed as guardian did consent to act as guardian or 
whether the Court did expressly appoint such person 
as the guardian for the suit, unless it is shown that 
the defect in following the rules has affected the 
merits of the case. 

But where the record, on the face of it shows that 
the minor was not represented by a guardian for the 
suit, or was represented by a guardian disqualified, 
under the express provisions of the statute, from 
acting as guardian, the position is the same as if the 
minor were not a party to the suit and the judgment 
rendered by the Court is without jurisdiction and 
null and void. (Case-law discussed.) {Das and 
Adami, JJ.) Pande SaTdeo V. Ramayan Tewari. 

71 I.C. 705 = 2 Pat, 335= 

4 P L.T. 147= A.l.R. 1923 Pat. 242. 
—Decree against—Validity of. 

■- Failure to file documents by guardian does 

not amount to negligence. 

The fact that certain documents were not produced 
in the former litigation does not necessarily show 
want oi diligence or want of interest on the part of 
guardian by a minor in the conduct of the former 
litigation: 13 M.L.J. 68 , Rel. on. {Phillips and 
Ramesam, JJ.) Vadalamudi Sastrulu v. Ven- 
kataseshayya. no fc. 894= 

A.l.R. 1928 Mad. 614. 

* Guardian ad-litem— Gross negligence or 

fraud alone can vitiate proceedings by guardian — 
Gross negligence —Culpable neglect prejudicing 
minor's interest. 

An intant plaintiff is as much bound as an adult 
by a judgment or order in the cause even though 
there may have been irregularities in the conduct of 
it unless there has been fraud or gross negligence on 
the part of his next friend. The standard ot duty of 
the guardian ad litem is that which would be followed 
by the man of ordinary prudence if he were called 
upon to act in like circumstances on behalf of him - 1 
sell and his own property. He must do as much to 
protect the interests of the minor as he would do to 
protect his own. Ihe nature of the duty demanded 
tiom the guardian ad litem may vary according to 
tbe nature oi the case in which he is called upon to 
act. An omission to defend or to raise a particular 
plea oi to call certain evidence might in the circum¬ 
stances of a particular case amount to negligence or 
to a breach of the duty’ which was owing by the 
guardian ad litem to the infant int hat case. In differ¬ 
ent circumstances such an omission might not 
amount to negligence. The thing to be regarded in 
cadi set ot circumstances is the interest of the minor. 

I he test is whether or not there has been culpable 
neglect ot the interests of the minor; that is, whether 
there has been in the conduct of the suit any act or 
omission on the part of the guardian ad litem which 
m the result has wrought prejudice to the minor’s in¬ 
terests. (Case law and authorities reviewed.) (LtVu/* 
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MINOR—Decree against—Validity of. 

wy and Kauhaiya Lai, JJ,) Bkij Raj t». Ram 

Sarui\ 90 1.0. 749 = 48 All. 44 = 23 A.L.J. 901 = 

^ 6 Ii.R.A. Civ. 488=A.I.R. 1926 All. 36. 

——--Omission to rely on a previous judgment for 
pleading res judicata, is not gross negligence of the 
guardian . 

^ here both the lower Courts found negligence 
merely from the fact that a previous judgment bet¬ 
ween the parties was not relied upon -by the Court of 
Wards which represented the minor for the purpose 
of tracing the plea of res judicata . Held , that there 
was no gross negligence such as would be sufficient to 
vitiate the decision against the minor. {Levadoss, J.) 
S. An an da Rao r. Venkatadri Appa Rao. 

85 I.C. 812 = 1925 M.W.N. 75 = 
A.I.R. 1925 Mad. 258 = 47 MX.J. 700- 

• -A decree is not invalid merely because it is 

issued against a minor. 31 A, 572 (P.C.) Foil. 
(Shadt Lai, C. J. and Le Rossiguol, J.) The 
Lahore Bank, Ltd. in liquidation v, Ghulam 
Jilani, Minor, through Mt. Zaiwar Nishan, 

78 IC. 460 = 5 Lah. 54 = A.I.R. 1924 Lah. 448. 
—Estoppel. 

• - *—Pronote by minor—Misrepresentation as to 

age—Minor may be estopped from bleadina 
minority. 

If it is proved that the defendant represented to the 
plaintiff that he was a major, and the plaintiff acting 
on that representation lent money on the promissory 
note, then the Court is entitled to consider the ques¬ 
tion whether in a suit on the promissory note the 
defendant is estopped from pleading his minority. 
That, of course, would depend upon the evidence and 
facts of the case. (Maclcod, C. J. and Shah, J.) 
Jasraj Bastimal v. Sadashiv Mahadev Walekar. 
64 I C- 457=46 Bom. 137=23 Bom. L.R. 975 = 

A.I.R. 1923 Bom. 169. j 
Plaintiff suing to set aside a mortgage-deed on the 
ground of minority cannot plead his minority if he 
has practised fraud on the defendant by falsely repre¬ 
senting himself to be a major. [Kincaid,]. C. and 
De Souza, A.J.C .) Lunidomal v. Ghanumal. 

: ; ' 1 ' 62I.C. 237 = 14 S.L.R. 104. 

'“Execution proceedings. 

-—-A minor in whose favour a decree is passed can 

execute the same at any time within three years of his 
attaining majority. (16 B. 536 followed.) (Mirza and 
Broomfield, JJ,) Ramkrishna v. Ramchandra. 

38 Bom. L. R. 1093. 

-There is no presumption that it is always for the 

benefit of a minor to have an execution sale of his 
properties set aside. (Wallace, J .) Shankar Bhatta 
v. Ayyafpa Gowda. 98 I.C. 739=24 M.L.W. 759 = 

A.I.R. 1927 Mad* 151. 

--Non-representation of an infant by a guardian in 

execution proceedings is not itself a sufficient ground 
for avoiding an execution sale since such matter 
stands on a different footing from a case where the 
provisions of O. 32 of the Code have not been obser¬ 
ved in a suit by or against minors. (Greaves and 
Mukerji, JJ.) Matiur Rasul v. Abdul Said. 

89 I.C. 765 = 30 C.W.N. 86 = 
A.I.R. 1926 Cal. 109. 

--—The defect in the proper representation of the 

minor in the execution proceedings in that the 
guardian’s consent was not obtained or that the | 
guardian was not duly appointed does not vitiate a sale 
held in execution where a stranger has purchased the 
property. (Mookerjee and Rankin , JJ.) Jinnat 
Ali v. Kailas Chandra Chowdhury. 

81 I. C. 870 = 39 C. L. J. 284 = 

A- I* R. 1924 Cal. 847. 


MINOR—Misrepresentation by. 

Guardian—‘ad-Iitem’. 

Where the debt not being antecedent, and the 
money having been borrowed for the purpose of 
buying new lands, and the defence that the minors’ 
shares were not liable ought to have prevailed if it 
had been set up on their behalf, 

Held, that the father as guardian showed gross 
negligence in not setting up this defence. ( Odgers 
ami Hughes, JJ.) Sellappa Goundan v . Masa 

Naicken - 76 I.C. 1018 = 47 Mad. 79 = 

18 M.L.W. 838 = 33 M.L.T. 126 = 
1923 M.W.N. 775 = A.I.R. 1924 Mad, 297 = 

45 M. L. J. 675. 

—Guardianship. 

Under Hindu Law married sister is not a guardian 
and any sale by her of her minor sister’s property is 
absolutely void and can be set aside by the alienee of 
the minor's heir. The situation of an unauthorised 
guardian is not bettered by describing him as de facto 
guardian. He may, by his de facto guardianship 
assume important responsibilities in relation to the 
minor’s property, but he cannot thereby clothe himself 
. with legal power to sell it. 34 All. 213 Foil. 
(Baker, J.) Punjabrao v. Atmaram. 87 I.C. 1018 = 

A. I. R. 1926 Nag. 124. 

-When the court removes a person from 

guardianship it is its duty to pass the necessary orders 
for the adequate perfection of the minor’s estate, es¬ 
pecially when it is in a bad state of management, 
(Mukerji and Guha, JJ.) Kiransasi Ghose v, 
Panchanan Ghose. 34 C.W.N. 986. 

—Insolvency of. 

- Firm carried on for benefit of minor and 

adult persons can be adjudged insolvent . 

A person under the age of majority cannot be ad¬ 
judicated as insolvent for failure to pay the debts of a 
trading firm though he has a right to participate in its 
property after its obligations are discharged. It does 
not, however, follow that a trading concern carried 
on for the benefit of one or more adult persons and a 
minor may not be adjudicated as insolvent in the firm 
name in which its business was carried on, and the 
property of such concern dealt with in the insolvency 
proceedings for the benefit of the general body of 
creditors : Lovell v. Beauchamp, (1894) A. C, 607, 
Foil. ( Rupchand Bilaram, A. J . C,) ShawWallace 
and Co. In re. 97* I.C. 446=21 S.L.R. 280 = 

A. I. R. 1927 Sind 18. 

—Misrepresentation by. 

———Fraud by•—He cannot take advantage 
of it—Where he asks merely to be restored to 
original position, he must be given relief — Repre¬ 
sentation to be f raudulent must be without honest 
belief in it. 

In equity, if an infant be old enough to commit a 
fraud by inducing others to think that he is of age, he 
cannot take advantage of it, and, if the Court cannot 
restore the parties to their original footing, the infant 
will be bound as if he were an adult. But where the 
minor has not obtained any property by fraudulent 
misrepresentation and is merely asking to be put in 
the position, which he occupied before the transaction 
this rule will not apply. 

It is a question of some difficulty to determine what 
constitutes a fraudulent misrepresentation by an in¬ 
fant; but it is well established that, allowing another 
person to deal with him as if he was an adult or do¬ 
ing acts which only an adult can properly do is not 
sufficient: Ex-parte Jones, (1881) L.R. 18 Ch. D. 109, 
Ref. 

The representation must, in order to create the 
liability, be an express representation, 
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MINOR—Misrepresentation by. 

Where, therefore, a minor simply executes a vaka- 
latnama and files a written statement without making 
any express representation that he is of age, that of 
itself does not amount to a fraudulent representation 
that he is of age. 

Again, there may he a false representation which is 
not fraudulent; for untruth does not of itself import a 
dishonest mind. Proof of absence of the actual and 
honest belief is necessary: Derry v. Peek, 14 A.C. 337 
Ref. ( Das and Adami JJ,) Ganganand Singh v. 
Rameshwar Singh Bahadur. 102 I.C. 443 = 

6 Pat. 388 = 8 P-L.T. 73C = 
A I R. 1927 Pat. 271. 
- Burden of proof—Minor appearing and act¬ 
ing like a major —Onus is on person alleging mino¬ 
rity to prove it. 

It is doubtful whether any heavier burden is laid on 
the plaintiff than that of establishing that the plaintiff 
has good reason to believe the alleged minor was of 
full age. If the minor acted and appeared like a 
major, the burden of proving minority lies on the 
party alleging it and presumably basing its allegation 
on peculiar knowledge. (Le Rossignol, J,) Daharan j 
Singh v. Harbans Singh A.I.R- 1922 Lah. 75. 

- "-Sale—Representing himself to be major — 

Suit to set aside after attaining majority—Benefit 
must be refunded in equity. 

In a suit by a plaintiff to recover property 
which he himself sold on the ground that he 
was a minor on the date of sale, it was 
found that, although a definite fraud on the part 
of the plaintiff was not pleaded, the plaintiff unques¬ 
tionably did represent himself to be of age when he 
executed the sale-deed though in fact he was a minor. 
Held : that in a case in which the minor himself as 
plaintiff invokes the assistance of the Court, it is open 
to the Court to make the relief conditional on the 
minor restoring the benefit .(Daniels, J-C.) Raghunatii 
Singh v- Dhonde Singh. 64 I.C. 771 - 

9 O.L.J. 30 = 24 O.C. 348 = A.IR. 1922 Oudh 30. 
- —Mortgage by—Creditor misled by misrepresen¬ 
tation by minor—Minor can have mortgage set 
aside on repaying amount borrowed. 

Where a minor, who fraudulently misrepresents to 
and misleads a creditor as to his age and executes a 
mortgage to him but subsequently sues for a declara¬ 
tion that the mortgage is void, is entitled to the decla¬ 
ration that the mortgage is not binding on him, but 
on condition of his repaying the actual amount receiv¬ 
ed by him. [40 A. 558, Rel on.] (Walsh and Ryves JJ.) 
Lila Dhar v, Piarey Lal. 62 I.C- 258 = 

19 A-L.J. 578 = A-I.R- 1921 All. 326. 

—Plea of minority. , , * . 

Where one of the defences to the suit was that the 

defendant was a minor on the date of the execution of 
the pronote by the minor, Held the onus to prove 
minority is on the defendant who asserts it, (Dii n u.ls 
and Dalai, JJ■) NARAiN Singh v. Chiranji lal. 

79 I.C. 945 = 46 All. 568 = 22 A,L-J- 461 = 

5 L.R.A. Civ. 353 = A-I.R. 1924 All. 730. 

_—The plea of fraudulent misrepresentation by 

a minor on the subject of his age cannot be coun¬ 
tenanced and the plea of minority would prevail in 
spite of the minor’s fraudulent misrepresentation. 
The minor, however, cannot seek to set aside 
the transaction without restoring the benefit that he has 
received thereunder. (Moti Sagar, J.) Kapura v. 
Arjan Singh. 75 I.C. 269 = A.I.R. 1923 Lah; 511. 
—Possession by Guardian. 

_ ^Possession presumed not adverse to former ♦ 

Where a guardian is in possession of minor’s pro¬ 
perty a very strong presumption arises that the guar- J 


MINOR—Suit by. 

dian's possession was taken on behalf of the minor 
but this presumption is not irrebuttable. (Ashworth, 
and Simpson, A. J. Cs.) Thakur Rudra 
Pratap Narayan Singh v. Thakur Nirman Prasad 
Singh. 74 I.C. 225 = 9 O.L.J. 552 = 

A.I.R. 1923 Oudh 61. 

—Powers of Guardian- 

- Deed by guardian in his own right—No rati - 

jt cat ion by minor is possible. 

The principle that where there may be a doubt as 
to whether the guardian is acting for himself or for 
his ward, the guardian executant may be deemed to 
have acted lawfully within the scope and in exercise 
of his authority does not apply when the document 
appears to be executed by the guardian in his own 
right. In such a case no question of ratification 
arises, for there is no unauthorised act done by the 
guardian on behalf of the infant which could be 
ratified, 6 M. I. A. 333 ; 17 I. A. 65, and 17 Cal. 875 
Dist. 32 Bom. 386 ; & 15 C. L. J. 332 Foil. (Mookerjee 
and Wahnsley, JJ.) Anand Kumar Das Gupta 
v. I) w ark a Nath Mandal. 80 I.C. 1017 = 

27 C.W.N, 1028 = AJ.R. 1924 Cal. 152. 

- Mahomodan Law —De facto guardian cannot 

deal with minor's property. 

A de facto guardian can only deal with the minor’s 
property at his own risk and his acts are like those of 
any other person who arrogates to himself the power 
of transferring another’s property. He can incur lia¬ 
bility but can impose no obligation on the inf ant.This 
general rule is subject to certain well-defined restric¬ 
tions such as acts arising out of the wants of an infant 
but even in such a case it appears that the guardian is 
only entitled to deal with the movable property of the 
infant and cannot pledge or sell the infant’s immova¬ 
ble property. 45 Cal. 878, P. C. Foil. (Ryves J.) 
Abdullah Khan v. Maiibub Ullah Khan. 

76 I-C- 556 = A.I.R. 1923 All. 485. 
—Proof of majority. 

Plaintiff must Prove that he became major 
within three years of suit. 

It is the duty of the person bringing a suit and 
claiming exception under Limitation Act, S. 8 to show 
that he attained majority within three years of the 
institution of the suit. (Stuart, C. J . and Stmts * 
tava.J.) Mehdi Ah v. Walayat Hussain Khan. 

121 I.C. 277 = 7 OWN. 25 = A.I.R. 1930 Oudh 97- 
—Suit by. 

— Plaintiff wrongly described as minor and re - 
Presuited hy next friend Suit is maintainable. 

Where in a suit it was through a bona fide belief 
th.it the plaintiff was described as a minor and was 
represented by his mother as his next friend, 

Held : that inasmuch as the suit was instituted by 
Jtf e u right person, though through another purporting 
to act as his next iriend, the suit was maintainable. 
(Duval and Mittcr, JJ. j Narayan Chandra Das v. 
Dual Chandra Dutta. ioo I.C. 469= 

„ , A.I.R. 1927 Cal- 477. 

Suit by minor for setting aside sale—Major 
Portion of consideration found for legal purposes 
—Sale should be upheld. 

I o disturb a bona fide purchaser who has reason to 
belieu altera lapse of considerable time that his 
title is secure is a serious thing to do and is really a 
serious menace to the peace of people’s minds. 

\\ here a minor sues after attainment of his majori- 
to set aside the sale by his guardian, and a sub¬ 
stantial amount or the major portion of the considera¬ 
tion has been found to be for necessary purposes, the 
rule is to uphold the sale: (1914) 1 M.L.W, 877; (1915) 
M.W.N. 8 ; (1916) 1 M.W.N. 163, and (1921)M,W.N. 
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MINOR—Suit by. 

715, Foil; (1919) .41 All. 63; (1922) 44 All. 683; 

(1923)45 All. 429 and (1924) 46 All. 534, Not Foil. 
{Ottgcrs, J.) Phakiru Fanigrahi v. Kotapalli 
Chendrasekharam. 99 I.C. 681 = 

1926 M.W.N. 956 = A.I.R. 1927 Mad- 215. 

-—-Swi7 by minor's guardian to recover property 

from vendee sold in excess of that sanctioned by 
Court dismissed—‘Fresh suit by minor after ma¬ 
jority is not barred. 

Where a portion of a minor’s property was sold by 
his guardian to discharge the debts of his father with 
permission of the Court but the vendee took posses¬ 
sion of an area in excess of the land sold and the 
guardian, on her behalf and on behalf of the minor, 
sued the vendee for the excess when the Court re¬ 
fused to adjudicate on the plea, that the sale by the 
minor’s guardian in excess of the land sanctioned by 
the Court was entirely without authority, on the 
ground that it had been raised too late and that the 
plaintiff could bring a separate action upon it and dis¬ 
missed the suit, and the decision was not appealed 
against. 

Held : that the previous litigation is not binding on 
the minor and he is not estopped by it from bringing 
a suit for recovery of the excess land taken possession 
of by the vendee. {Le Rossignol and Fforde , JJ.) 
Labh Singh v. Shahban Mir. 95 I,C. 342= 

7 Lah. 129=27 P-L.R. 310 = A.I.R. 1926 Lah. 289. 
-The minor cannot be made to suffer by the negli¬ 
gence of his guardian and it is always open to a minor 
to bring a suit claiming property lost through the 
negligence of his guardian, but it is not op 211 to a 
guardian ad litem to plead his own default in the 
same suit as that in which he appears. ( Jackson, J.) 
PONNUSWAMI GoUNDAN V. VELLAYANA ROWTHER. 

98 I.c. 172 = 24 M.L-W. 667 = 
1926 M.W.N. 771 = A.I.R. 1926 Mad. 1177. 

- Suit by next friend must be for benefit of 

minor — Pre-emption suit with view to benefit next 
friend is not maintainable. 

Where a suit is instituted on behalf of an infant, it 
should be manifest to the Court that the next friend 
is likely to conduct the suit for the benefit of the 
infant: (1833) 2 M. & K. 243 and (1835) 7 Sim. 234, 
Rel, on. 

Where a pre-emption suit was instituted on behalf 
of a minor by his next friend not for the benefit of 
the minor but to enable the next friend and his 
father to acquire the property in suit for themselves : 

Held : that the suit was not maintainable. {Stuart, 
C. J. and Hasan, J.) Sumer Singh v. Amar Singh. 

95 I.C. 254 = 1 Luck. 462 = 3 O W N. 494 = 

A.I.R. 1926 Oudh 406. 

--A minor can sue as a bearer of a Shah jog hundi. 

(. Macleod, C. J. and Coyajee, J .) Ramprasad Shiv- 
lal v. Shrinivas Balmukund. 90 I.C. 685 = 

27 Bom. L. R. 1122 = A.I.R* 1925 Bom* 527. 

-- Suit by minor against agent appointed by 

guardian is maintainable. 

A minor can maintain a suit against an agent ap¬ 
pointed by his guardian for the benefit of the minor’s 
estate in all cases generally and particularly at least 
in respect of properties received by the agent and not 
accounted for to the guardian. 43 Mad. 429 Overruled. 
(Coutts-Trotter, C. J., Ramesam, and Wallace , JJ,) 
Suyamprakasam v. Murugesa Pillai. 81 I.C. 779= 
47 Mad. 774 = 20 M.L.W. 272 = 35 M.L-T. 8 = 
AI R 1925 Mad. 17. = 47 MLJ. 205. (F.B.) 

-De Facto trustee—Suit by—Continuation by 

minor on majority—No ratification. 

Where a minor on attaining majority adopts a suit 
instituted by his de facto trustee, to recover the 


MINOR Transactions in favour of. 

oney, to the extent of executing the decree 
and obtaining payment, his conduct does not amount 
to ratification and there is nothing to debar any claim 
1 ay have against the trustee. {Piggott and 

Walsh, Jj.) Faqir Chand v . Nanug Ram. 

74 I.C. 721 = A-I.R. 1924 All. 277. 

"Promissory note taken by the guardian of 
minor. 

A suit on a promissory note taken by the guardian 
of a minor must be instituted by the guardian within 
three years of its date. S. 6 of the Indian Limitation 
Act has no application to such a suit. {Macleod, C. J. 
and Shah, J.) Vishnu Narayan Deo Keshav 
Gajanan Potbhare, 80 I.C. 474= 

26 Bom. L.R. 426 = A.I.R. 1924 Bom. 468. 

- Previous proceedings by plaintiff's next 

friend during minority—Subsequent suit by minor. 

Objection under O. 2, R. 2, would not apply to a 
case where the previous proceedings were taken in the 
name of a minor by his next friend. The minor could 
not possibly be prejudiced by a mistake made by those 
representing him during his minority as his rights to 
sue in his own person, only come into effect when he 
attains majority. Macleod, C.J.. and Shah, J.) Vyan- 
kat Awachit Patil v. Onkar Nathu Chawdhari, 

61 I.C. 276=45 Bom. 805 = 
23 Bom. L.R. 250= A.I.R. 1921 Bom. 434. 

- Suit by next friend on minor’s behalf but in 

his own interest—Suit can be dismissed. 

Where it appeared clearly upon affidavit that the 
action was commenced by the next friend to promote 
his own views and not for the benefit of the infant, an 
order can be made summarily and without an enquiry. 
Salex. Sale , 1839) 1 Beav. 586 Foil. {Sanderson, 

C.J., and Richardson, J .) Chandra Sekhar v. 
Ganesh Chandra. 93 I.C. 904 = 

30 C.W.N. 327 = A.I.R. 1921 Cal. 335. 
—Tort by Guardian. 

The minor, or his estate would not be responsible 
even if he had derived benefit from the tort. ( Haiti• 
fax, A.J.C .) Sadaram v . R. S. Mannulal Sao. 
64 EC. 473 = 4 N.L-J. 108 = A.I.R. 1921 Nag. 21. 

• -Fraud by guardian against third party—Minor 

is neither answerable nor can take advantage. 
{Rtibinson, C.J., and Hcald, J.) Maung Tin v. Ma 
Mai Myint, 65 I C. 459 = 11 L.B.R. 83 = 

A.I.R. 1921 L.B. 63. 

—Transactions in favour of. 

- Sale in favour of minor is not void. 

A sale deed is not void by reason of its having been 
executed in favour of a person while he was a minor : 
40 Mad. 308, Foil. ( Sundaram Chetty, J .) Subba 
Reddy v. Guruva Reddy. 120 I.C. 77 = 

A I R. 1930 Mad. 425. 

* - Mortgage in favour of minor can be enforced 

by him, • ■ • l, 

Where a mortgage is made in favour of a minor, 
and the latter has paid full consideration for it, he 
can enforce the mortgage : 30 Cal. 539 (P.C.), Dist.; 
33 Mad. 312, Diss. from ; 40 Mad. 308, Ref.; 33 All. 
657 ; 38 All. 62; 33 Mad. 312 ; A.I.R. 1924 Lah. 611, 
Foil.; 13 A.L.J. 185, not Foil, {Banerji and King, Jj.) 
Zafur Ahsan v. Zobaida Khatun. 121 1.0. 398 = 

1929 A.L J. 114= A.I.R. 1929 AH. 604. 

-A mortgage in favour of a minor is valid : 

A.I.R. 1924 Lah. 611 and 40 Mad. 308 (F.B.), Rel. on ; 
38 All, 62 and 38 All. 154, Ref. {Iqbal Ahmad and 
Sen,JJ.) Bharatbhai v. Jai Narain. 108 I.C. 129 = 

25 A.L.J. 1102=A-I-R. 1928 All. 102. 

- Sale in favour of minor can be upheld, 

A sale in favour of a minor can be enforced, especi¬ 
ally when the consideration for the sale has been paid. 





















351 


353 


DECENNIAL DIGEST, 1921-1930. 


MINOR—Transactions in favour of* 

in full to the vendor, as, after that the minor is under 
no further obligation to any one. 30 C. 539 P.C, Dist. 
40 M. 308 F.B. Foil. ( Broadway and Campbell , JJ.) 
Thokar Das v , Mt. Putti. 82 I.C. 96 = 

5 Lah. 317= A.I.R. 1924 Lah. 611. 
———Sale in favour of minor at the instance of his 
father is valid, minor personally not being a contract¬ 
ing party. (Venkatasubba Rao.J.) Gangai Ammal 
v. Govinda Padyachi. 84 I.C. 628 = 34 M-L-T. 143 = 

1924 M.W.N, 324 = 19 M L.W. 644 = 
A.I.R. 1924 Mad. 544 = 46 M.L.J. 464. 

—|-A lease granted to the guardian of a minor 

acting on behalf of the minor if not proved to be for 
minor’s benefit, is not binding on him. (Ross, J.) 
Mt. Hafizan v. Akhueswari Prasad Narain 
Singh. ^ 72 I.C. 36 = A.I.R* 1924 Pat. 186. 

" '—"“•Pro-note in favour can be enforced by him 
if consideration is not executory, 

A promissory-note payable on demand executed in 
favour of a minor is not void and could be sued upon 
when the minor did not subject himself to any detri¬ 
ment by accepting it. The Law does not regard a 
minor as incapable of accepting a benefit and there is 
no reason why a minor should not be capable of 
accepting a pro-note, { Po Han, J.) Sharfath Ali v. 
Noor Mohomed. 76 I.C. 810 = 2 Bur. L.J. 227 = 

2 Rang 1 = A.I.R. 1924 Rang, 136. 

- ■ ■ •Deed of sale in favour of, is valid. 

There is nothing in the law to prevent a minor be¬ 
coming a transferee of immovable property and a 
minor in whose favour a valid deed of sale has been 
executed is competent to sue for possession of the 
property .(Prideaux, A.J.C.) Balakrishna v. Lakhu. 

68 I.C. 191 = A.I.R, 1922 Nag. 239. 

—Miscellaneous. 

Although a minor is considered disqualified like 
females for holding a position of confidence yet a 
female or a minor heir may by virtue of a special 
custom or reservation of a right under the terms of a 
sanad be entitled to hold the office and nominate his 
deputy or substitute. (Kinkhede, A.J.C.) (Shrimant 
Kuar.) Laxman Rao Bhonsley v. Narain. 

99 I.C. 160 = A.I.R. 1927 Nag- 162. 

. An appeal in which a respondent is a minor 

should be deemed to have been filed not on the day 
on which the name of his guardian is entered in the 
memo, of appeal, but on the original date of its 
presentation. 4 All, 37 and 30 All. 55. Foil. ( Zafar 
Ali and Addison, JJ.) Ralla Singh v. Bishna. 

93 I.C. 355=7 Lah* 102 = 

8 L.L.J. 32 = 27 PLR, 106 = AXR. 1926 Lah. 186* 
The mere want of a formal order appointing 
guardian ad litem in the previous proceedings is no 
reason per se for holding that the minor was not re¬ 
presented at all : I.L.R. 30 Cal. 1021 (P C.), Foil. 

( Findlay, Offg. t J.C.) Sadasheo v . Karim. 

92 IX. 241 = A.I.R. 1926 Nag. 267. 
Where the minor on attaining majority made a 
conscious admission of a pre-existing liability in 
respect of the dobts incurred by his mother during 
his minority, 

Held that the admission dispenses with the necessity 
of any proof being adduced by the creditor to show 
taht the debts were binding. 

When major portion of the amount borrowed is 
proved to be due there is no force in the contention 

that each item has not been proved by the creditor to 
have been incurred for the benefit *of the minor. 
(Kinkhede, A.J.C.) Dulichand v. M. L. Sonai. 

90 I.C. 239 = A.I.R. 1926 Nag. 75. 

— -Joint Hindu family property devolv ing on a 

minor by survivorship is covered by S. 2 of Madras 


M0GH0L0I BRAHMOTTAR. 

Regulation X of 1831. The regulation applies to all 
minor owners of properties irrespective of their being 
registered or not. The application of the regulation 
is not limited to only registered minor owners of 
property, by S. 63 of Madras Act (II of 1864.) 
(Ramesam and Reilly, JJ.) . K. Krishna Reddy v. 
T. Ramakrishnayya Chetty. 85 I.C. 873 = 

48 Mad. 288=20 M-L.W. 791 = 
1925 M.W.N. 43 = A.I.R. 1925 Mad. 253 = 

47 M.L.J. 667. 

—-Whenever an adult person deals with a minor 

through the minor’s guardian, it is his duty to see 
that the transaction is a fair one and that the minor 
is not prejudiced in any way by any act or omission 
on his part .'(Spencer and Devadoss, JJ.) S. Parama- 
sivan v. Meenakshi Sundaram, 73 I. C- 863= 

1922 M. W. N. 732 = 16 M. L. W. 721 = 

A.I.R. 1923 Mad. 96. 
—Per Das, /.—When an issue is raised as to minori¬ 
ty. an order appointing a guardian is no evidence of 
minority. (Dawson Miller , C. J. and Das , J.) 
IIarihar Prasad Singh v, Edul Singh. 

2 P.L.T. 11 = 1921 P.H.CX. 100 = 

A I R. 1921 Pat. 69- 

-The Chief Court of Lower Burma has no 

special jurisdiction over infants beyond those given 
under the Guardians and Wards Act. Its powers are 
those only of a District Court. (Rigg, J). Hazara 
Bibi v. Suleiman Haji Mohammad. 

59 I.C. 562 = 13 Bur. L.J. 86. 

MINORITY, 

See (1) Hindu Law— Minority and Guardian¬ 
ship. 

(2 ) Mahomedan Law—‘Guardianship. 

(3) Majority Act. 

(4) Minor. 

MIRASI. 

See Land Tenure— Mirasi, 

MIRASI RIGHTS. 

See Grant. 

MISAPPROPRIATION. 

See Penal Code. 

MISCARRIAGE. 

See Penal Code. 

MISCHIEF. 

See Penal Code, Ss. 425-440. 

MISCONDUCT. 

See Legal Practitioner. 

-By Arbitrator. 

See C. P. Code, Sch. 2, Para 15. 

MISDIRECTION. 

See Cr, P. Code Ss. 297, 298 and 307. 

MISJOINDER. 

See C. P. Code, O. 1, Rr. 9 and 13. 

MISJOINDER OF CAUSES OF ACTION. 

See C. P. Code, S. 99 and O. 2. R. 7. 

MISJOINDER PARTIES. 

See C. P. Code, S. 95 and O. 1, R. 13. 

MISREPRESENTATION. 

See (1 ) Contract Act, S. 17. 

(2 ) Sp. Rel. Act, S. 39 . 

MISTAKE. 

See (1 ) Contract Act, Ss, 20 , 21 and 72. 

(2 ) Sp. Rel. Act, S. 39 . 

MISTAKE OF FACT. 

See Penal Code, S. 52. 

mitakshara. 

See Hindu Law — Texts. 

MODIFICATION OF DECREE. 

See C. P. Code. Ss, 148, 151 and 152. 

M0GH0L0I BRAHMOTTAR. 

See Grant. * - 
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n«£r,? INIH1 Law-Reugiovs Endowment. 

MONEY HAD AND RECEIVED. 

’ Lim * Act « Art. 62. 

mortgage— 

Sec also T. P. ACT, S. 58. 

Accession—5a* also T. P. ACT, Ss. 63 & 70. 

TO " nts ~ Stv ‘ ,ho W ClVIL P - C - O. 34. Rr. 2 
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MORTGAGE—Accounts. 

Personal Remedy —also (1) CIVIL P. C. O. 

S t t K, 

(2) T. P. act. Ss. 58, 69 & 69. 

rn°r and Pii'sne Mortgagee—iVc r. p, ACT. 

74 & 75. ; ' 1 1 * 

Prior and Subsequent —See also (1) CIVIL P. C. 


m j (2) T, P, ACT, Ss. 72 & 76. 

Adverse Possession. 

Anomalous— See T. P. ACT, Ss. 5S & 98 
Assignment— See also T.P. ACT, Ss. 54 130 & l 
At ‘e s *tttl°n-S t -e also ( 1 ) EVIDENCE ACT, Ss. 68 

tv 69, 

p.... wr e (2) T, P. ACT, Ss. 58 & 59 . 
Bai-bil-Wafa— See T. P. ACT, Ss. 58 & 98. 

Charge—So? also T. P. ACT, Ss. 58 & 100. 

Co-mortgagees —See CONTRACT ACT, Ss. 43 & 
45. ' 

Co-mortgagors. 

Conditional Sale —See also T. P. ACT, S. 58. 
Consideration— See also (1) EVIDENCE ACT 
Ss. 102 & 103. * 

Construction. (2) T. P. ACT. S. 58. 

Contribution—See also T. P. ACT 8 92 
Covenants—See also T. P. ACT, Ss. 65 to 76 
Debt —See ( 1 ) CIVIL P. C. O. 21 R. 4 
(2) T. P. ACT, S. 58. 

Decree—See also CIVIL P. C, O. 34 

Deposit-See ( 1 ) CIVIL P. C. O. 34 Rr. 2 to 7 

( 2 ) T. P. ACT, Ss. 83 & 84. 
Discharge-See also (3) EVIDENCE ACT, 

„ q ( 2 ) T P. ACT, Ss. 58, 62, Etc. 

Equitable—See also T. P. ACT, S. 58. 

Equity of Redemption. 

Extinction of Rights-See ( 1 ) CIVIL P. C. O. 34 , 

KR* 3 (3) & 8 (3), 


(2) CIVIL P. C. O. 34. 

_ (3) T. P. ACT, Ss. 74 & 75. 

Priority -See also T..P. ACT, Ss. 75 & 101. 
Receiver—Sec also (1) CIVIL P. C. S. 51 & O. 40, 

K. 1 1 

(2) RECEIVER. 

Redemption— See also (l) CIVIL P. C. O. 34. R. 1 

(2J T. P. AC r, Ss. 60, 74, 75 & 91. 
Registration— See (1) REGISTRATION ACT 
Ss. 17 & 49. 

(2) T. P. ACT, S. 58. 

Release— See T. P. ACT, S. 82, 

Rights of Mortgagee. 

Rights of Mortgagor. 

Shares* 

Splitting up See 'also T. P. ACT, Ss, 60 & 61. 
Sub-Mortgagee. 

Subrogation— See>/so T. P, ACT, Ss. 75 & 101. 
Substituted Security— See also (1) HINDU 
LAW—PARTITION. 

(2) PARTITION. 

(3) T. P. ACT, Ss. 71 & 73, 

Substitution of New Mortgage. 

Suit on- 

Suit on Mortgage. 

Suit Parties— See also (L CIVIL P.C., O 34. 
R. 1. ’ 

(2) T. P. ACT, S. 91. 

Tender—See T. P. ACT, Ss. 83 & 84. 

Waste—See T. P. ACT, Ss. 65, 66, 72 & 76, 

Miscellaneous. 


- i c , 7 v {2) l ' p - ACT *S. 1 

Foreclosure— See also (1) BENGAL REGUI 
TION XVII of 1806. 

(2) CIVIL P. C. O. 34, Rr. 2 & 

(3) T. P. ACT, S. 58. 

Forms of—See. T. P. ACT. Ss. 58 & 98. 
Improvements— See T. P. ACT, Ss. 72 & 76 
Integrity— See T. P. ACT, S, 60. 

Interest— See also (1) CIVlL^P. C., S. 34 & O. 

Rr. 2 to 8. 

(2) INTEREST. 

, . , 3 > T - P ; AC J. Ss, 58.,62, 77, 83 & 84. 

Joint Hindu Family—See HINDU LAW— 

(1), ALIENATION. 

<2) JOINT FAMILY. 

Keeping alive— See also T. P. ACT, Ss. 75 & 1( 
Marshalling— See T.P. ACT, S. 81. 

als ° (!) CIVIL P.C., 0. 34, Rr.-3 , 
(2) T. P. ACT, Ss. 75 & 101. 

Moveables- 

Novation— See also CONTRACT ACT, S. 62. 
Ocmi^ancy ^HoJding— See also OCCUPANC 

Penalty— See also ( 1 ) CONTRACT ACT S 74 

VMn i „ (2) T ‘ P * ACT ' s * 60 * ' ’ * 

Personal Covenant —Set also ( 1 ) CIVIL P, C. 

K. 6i 

Personal Liability —See also W CIWlV.C.,^ 

(2) T. P. ACT, Ss. 58, 68 & 09 
D. D. Vol, IV—23 


—Accession. 

-Grove planted by mortgagee without mort¬ 
gagor s consent—Mortgagor entitled to it uncondi¬ 
tionally. 

Where a mortgagee in possession plants a erove 
without the consent of the mortgagor which is not 
necessary for the preservation of the property and of 
which separate possession is not possible, the mort¬ 
gagor is entitled to possession of the grove uncondi. 
tionally : 22 All. 83, Foil. ( Raza J.) j Jahangir v. 
Ram Harakh. 92 I. C. 262=13 0. L. J. 243. 

—Accounts. 

-In a case of a'mortgage with possession, part of 

the profits was to be utilised by the mortgagee in lieu 
of interest and the balance was to be repaid by him to 
the mortgagor every year. 

Held t that the claim for payment of the surplus 
profits by the mortgagee to the mortgagor is enter- 
tainable in the suit for redemption : A. I. R. 1 924 All. 
591, Foil. (Wazir Hasan, J.) Mahabal Singh v, 
B. Rajeshwari Pershad Singh. I. c. 200 = 

A. I. R. 1927 Oudh 208. 

-In a mortgage bond the principal sum of the 

money in consideration, of which the mortgage was 
effected was stated in a definite amount and then pro¬ 
vision was made for interest at a fixed rate in respect 
thereof. Further the mortgagors made themselves 
liable for increase in the revenue and provision was 
made for adding the said increase to the mortgage 
money at the time of redemption. The annua! profits 
were also stated in a certain and definite amount. 

Held : that the parties contemplate accounting at 



















355 


DECENNIAL DIGEST, 1921—1930 


356 


MORTGAGE—Adverse possession. 

tbe time of redemption, {Stuart, C. J. and Wazir 
Husain,].) Ali Nabi v. Habib-un-Nisa. 

100 I. C. 802 = 4 O.W.N. 323** A.I.R. 1927 Oudh 170. 
—Adverse possession. 

—- Mortgaged property sold to mortgagee — Mort¬ 

gagee can make his possession adverse though sale 
is void. 

It is true that a mortgagee cannot make his posses¬ 
sion adverse by a mere assertion of title, but where 
the mortgaged property is sold to him he can do so 
even though the sale is void as such sale can be taken 
into consideration for determining the nature of the 
possession held by the mortgagee : A. I. R. 1921 Mad. 
82 ; A. I. R. 1919 P. C. 44 ; A. I, R. 1923 Lab. 495; 
and A. I. R. 1922 Oudh 7, Ref, {Bhide, J.) Prem Das 
v. Sarbaland. 120 I.C. 481-A.I.R. 1930 Lah. 71. 
—Subsequent t sale to mortgagee but not registered — 
Mortgagee given possession—Possession adverse. 

Where property is mortgaged and subsequently, it is 
sold to the mortgagee and the mortgagee is given pos¬ 
session of the property but the sale is not evidenced 
by the registered instrument, the sale gives a starting 
point for adverse possession in the character of a pur¬ 
chaser, and a suit for redemption cannot be brought 
after the adverse possession has ripened into absolute 
ownership. 1922 Oudh 133 Foil. {Wazir Hasan, A. 
J. C.j Sheo Nath v. Babu Tulasipat. 87 I.C. 188 = 

12 0- L. J. 139= A.I.R. 1925 Oudh 385. 
———Adverse possession against mortgagor is not 
adverse to mortgagee . 

Adverse possession against the mortgagor would not 
operate to the prejudice of the mortgagee. The mort¬ 
gage being simple, a trespasser’s adverse possession 
which commences after the date of the hypothecation 
is not a bar to the mortgagee's right to recover the 
land. 48 Cal. 425, 39 M. 811, Foil. {Ayling and 
Venkatasubba Rao, JJ.) Tanjore Palace Estate 
by its Receiver Sundaram Iyer v. Thiyagaraj 
Pillai. 99 I. C. 831 = A. I. R. 1923 Mad. 160 = 

50 M. L- J. 183. 


- Mortgagee not entitled to possession is not 

affected by adverse possession against mortgagor. 

When after a simple mortgage has been granted, a 
third person commences to acquire title by ®dverse 
possession against the mortgagor, the period of adverse 
possession against the mortgagor cannot operate 
against the mortgagee while he is not entitled to 
possession. Adverse possession operates against a 
mortgagee only when the mortgagee is entitled to 
possession and time runs against him from 0*e date 
when he is entitled to enter upon the land. But in 
the case of the grant of a mortgage by a person pre¬ 
viously dispossessed the adverse possession which had 
commenced to operate against the mortgagor would 
not bv the grant of the mortgage be arrested but 
would' operate equally against the mortgagee. 5 A. 1 
P C V 39 M. 811 (F.B.); 44 Cal. 425 ; 23 M. 37 and 
i \ V R ip.d) 37 Rel. on. {Adami, J.) Kunj Lal v. 
KANHAiMAnm 68 1 . 0.641 = 


I I D moo 




_ Adverse possession against mortgagee not 

necessarily adverse to mortgagor. 

Adverse possession can be acquired over limited 

rights such as those of a mortgagee also, but adverse 

possession against mortgagee would not of necessity 

be adverse to the mortgagor. (Ryves and Ookul 

Prasad If.) ABDULLA V. SHAMS-UL-HAg, 

/ rasaa,jj > 127 = A.I.R. 199 . fil 




—Assignment. 

_ —!Transfer of mortgage carries with it all the 

rights and obligations attached to it. 

The trans^r of a mortgage carries with it all the 


MORTGAGE—Charge. 

rights and obligations attached to it. The assignee of 
a mortgage is bound to give credit for all moneys 
received by his assignor, and if he takes a transfer 
i without enquiring from the mortgagor, he does so at 
his own risk as regards the state of the account. In 
the cases of assignments or transfers, the transferees 
or assignees take subject to the state of account exist- 
ing between the mortgagors and the mortgagees on 
the dates of the assignments or transfers and no 
differentiation in this connexion need be made in the 
case of a usufructuary mortgagee : 40 Mad. 683, 
28 W.R. 128, Foil. {Findlay, J.C. and Prideaux, 
A.J.C.) Chotesha v. Mt. Maktum Bi. 

109 I.C. 195= A.I.R. 1928 Nag. 223. 

-- Suit for possession on redemption by assignee 

from mortgagor—Suit is based on mortgage and not 
on title and mortgage must be strictly Proved, 
though contest is really between mortgagor and 
third party, not mortgagee. 

Plaintiff was transferee from the alleged mortgagor. 
The suit was for possession on redemption of the 
mortgage. It appeared that the contest lay between 
the alleged owner and one of the defendants (other 
than the alleged mortgagee) as to the ownership of 
the property. But in the plaint no relief was claimed 
specifically against the defendant referred to, as apart 
from the mortgage. 

Held : that the suit was entirely on the mortgage, 
as even the nature of the conflict between the alleged 
mortgagor and the third party defendant mentioned 
above was not indicated in the plaint. It could not 
be said that the suit was one for possession by the 
transferee of an owner against all possible persons 
who were keeping him out of possession. Hence the 
mortgage must be strictly proved, {Dalai, J.) 
Sheikh Karimullah v. Gudar Koeri. 

82 I.C. 306 = 5 L.R A. Civ. 686 = A.I.R. 1925 All. 56. 
—Attestation. 

- —One attestor dead—Other attestor proving 

his and deceased’s signature—Deed was held duly 
, proved. 

- One of two attesting witnesses was dead. The 
other attesting witness proved not only his signature 
but also that of the other attesting witness who had 
signed as such. 

Held : that the mortgage document was duly pro¬ 
ved, 41 M.L.J. 305, Dist. {Ramesam and Venkata¬ 
subba Rao.JJ.) MaRIMBI V. K. SVNDARA RAO. 

86 I.C. 791 = A.I.R. 1925 Mad. 751 = 48 M.L.J. 456. 
—Charge- 

Where a deed provided "We shall pay the aforesaid 
amount with Rs. 2 per cent, per month as interest 

i ^ year, in case of default we shall pay the 

above amount with interest, in a lump sum, at the 
time of redeeming the sir land and groves, etc., which 
have been mortgaged by means of a separate mort¬ 
gage-deed with possession, and the sir lands, etc., 
will not be redeemed without the payment of the 
aforesaid amount with interest. ‘ ‘ 

Held: that the deed did create a charge on the pro¬ 
perties mentioned therein. (Stuart, CJ . mid Raza.J -) 
Lal Bahadur Singh v. Rameswak Prasad, 

105 I.C. 581 = 4 O.W.N. 965 = A.I.R. 1927 Oudh 510- 

--Clause in a subsequent document that without 

payment of both the sums no redemption will be 
allowed, creates a further mortgage or the property is 
made security for additional debt {obiter), (Sulaitnan 
and Boys, JJ.) Jeut Koeri v. Mathura Koeri. 
90 I.C. 787=24 A.LJ. 125=6 L.R.A. Civ. 628= 

A.I.R. 1926 All. 171 

- -Of future crops is enforceable as an executory 

agreement and creates valid equitable chargc—Bona, 
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MORTGAGE—Charge. 

fide purchaser without notice of prior charge, 
protected, 

A mortgage of a future crop neither sown nor 
cultivated at the time is recognised and enforced in this 
country as an executory agreement, binding on the 
parties to the transaction. The transaction is not 
governed by the Transfer of Property Act or by the 
Indian Contract Act, in so far as it is neither a mort¬ 
gage of immovable property nor a pledge of existing 
moveable property. It is in the* nature of an agree¬ 
ment to mortgage moveable property that may come 
into existence in future and as such it creates an 
equitable charge which is valid and enforceable. But a 
bona tide purchaser of such property without notice 
of the prior charge is not liable for the money due on 
such a charge, for the interest of the charge-holder is 
more or less of the nature of an equitable interest, 
which it would be undesirable to enforce against a 
person who was not a party to the contract and had 
no notice of the charge. (13 Cal. 262 ; 10 All. 133 ; 
35 M. L. J. 450, Ref.) (Kanhaiya Lal,J .) Ram 
Sarup v. Mohan Lal. 75 I.C. 816 = 

A I R. 1924 All. 833. 
- - Later deed of charge—Redemption of mort¬ 
gage not to be made unless later charge paid off — 
Contract is enforceable . 

Where a later deed of further charge explicitly 
provided that the mortgagor shall not redeem the 
earlier mortgage without paying off the money due on 
the later deed and there was a condition of consolid¬ 
ation of later charge with the first mortgage 

Held : The deed consolidating charges is enforce¬ 
able and the mortgagor is not entitled to redeem the 
first mortgage without the payment of money due on 
the later deed. (Kanhaiya Lal, j , C.) Nandhlal v. 
Mahadeo Singh. 65 I.C. 401=25 0-C. 134= 

8 O.L.J, 640 = A.I.R. 1922 Oudh 58. 


-Co-mortgagors. 

Where one of several co-mortgagors redeems a mort¬ 
gage, the other co-mortgagors can bring a suit for a 
redemption against the redeeming mortgagor within 
sixty years from the date of original mortgage. 
(Lindsay and Kanhaiya Lal, JJ) Surat Singh v . 
Umrao Singh. 77 I*C. 113=20 A.L.J. 611 = 

A.I.R. 1922 All 410. 

_Where a sale in execution of a mortgage-decree 

is set aside on paying the decretal amount by one oi 
the mortgagors, he cannot be said to have a charge on 
the property as by so paying he cannot be said to 
have redeemed the mortgage which is already extin¬ 
guished by the decree. (Lindsay, J . C.) Rab.naiii 
Baksh v . Ganesh Prasad. 60 I.C. 213= 

23 O.C. 334 = 2 U.P.LR. (J.C ) 196. 

—Conditional Sale. . ,,. 

- Executed prior to lOS^Term for redemption 

extending later— Law governing. 

A deed of usufructuary mortgage, executed in 1844 
and containing a condition for defeasance if not 
redeemed within thirty years is governed by the ruling 
in Tharabusamy’s case, (1875) L, R. 2 I. A.-41 > 
I.L.R. 1 M. 1 (P.C.) The principle of giving effect to 
the intention of the parties evidenced by the contract 
is applicable to all mortgages alike, executed prior to 
1858. (1870) 13 M. I. A. 560; (1881) I. L. R. 3 M. 
26 and (1981) I.L.R. 4 M. 179 ( B.), Ref. to. The 

fact that the term fixed for redemption went iatcr 
than 1858 is immaterial. 26 I. C. 76, Ref. to. ( Kutnara - 
swatni Sastriar andPakenham Walsh, JJ.) Mai LA 
Rai v. Dekappa. 69 M L J. 234* 

__ _Sale-Oral agreement for repurchase—Not a 

mortgage by conditional sale. 

Where a sale deed of a certain piece of land was 
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executed and the vendee orally agreed not to act on 
the sale-deed and to allow repurchase if the amount 
is repaid within two months. 

Held : that the transaction does not amount to a 
mortgage by conditional sale : 39 Bom. 119; 40 Bom. 
74 and A. I. R. 1924 Rang. 235, Dist. (Brown, J.) 
Ma Tok v. Maung Cheik Lon. 101 I.C. 204 = 

6 Bur. L.J. 20 = A.I.R. 1927 Rang. 132. 

-A document purporting to be a sale-deed of a 

house provided for re-sale to the vendor on payment 
of the price within six years, and further stipulated 
that the transferor shall be liable to keep the house in 
repair. This stipulation as to repairs was quite 
independent of whether the transferor repaid iln 
money within six years or not. It was further provide I 
after the expiry of 6 years the vendor shall have no 
power to get back the house sold. 

Held : that the document-constituted a mortgage by 
conditional sale. Daniels, J.) Abdur Rahman v. 
Ahmadullah. 98 I.C. 497 (All.). 

—- Limitation Act, Art . 147— Mortgagor in pos¬ 

session but failing to redeem—Limitation for a 
suit by mortgagee for possession as owner begins 
from the expiry of the year of grace. 

Where a mortgage provided that the mortgagor was 
to cultivate as tenant and that if the mortgage was not 
redeemed in four years, the transaction would become 
a sale, and where on first notice of foreclosure being 
held invalid, a fresh notice was issued and a suit for 
possession as owner was instituted by the mortgagee. 

Held : that limitation ran from the expiry of the 
year of grace after the latter foreclosure proceedings ; 
35 P.R. 1899 and 94 P.R. 1912, Dist. (Martincau 
and Zafar Alt, JJ.) Sardari Mal v. Gangaram. 

93 I.C. 688 = A.I.R.J926 Lah. 302. 

- Limitation Act, Art. 147. 

(Obiter). —There is no time-limit for the foreclosure 
of a mortgage by conditional sale. (Martineau and 
Zafar Alt, JJ.) Sardari Mal v. GangarAm. 

93 I.C. 688 = A.I.R. 1926 Lah. 302. 

_Where the question was as to whether the 

transfer of certain shares in an Oil Company was by 
way of security or sale with a clause for re-purchase, 
the facts that the amount paid by the transferee had 
no relation to the market price of the shares, but was 
merely the amount advanced for interest as debt to 
the transferor, and that the transferor’s claim to the 
dividends in the shares was recognised together with 
other circumstances, were held to indicate that the 
transaction was a mortgage and not a sale with a 
clause for re-purchase. (Sir Lawrence Jenkins.) 
BaiJNATH v. Vally Mahomed. 86 I.C. 332 = 

27 Bom- L.R. 787 = 3 Rang. 106=3 Pat- L R. 227 = 
30 C.W.N. 242=6 L.R.P.C. 57=2 OWN. 279 = 
l b' A.I.R. 1925 P-C. 75 = 48 M.L.J. 339 (P.C-)* 

_ Not ice— Absen ce of—Effect . 

Where the plaint did not disclose that any demand 
liad been made before the notice was issued nor did 
the mortgagee at any later stage even assert that he 
had made such a demand, the omission is a fatal flaw 
in the proceedings and the court will not presume 
that all formalities have been duly observed. 16 P.R. 
1888; 06 P.R. 1889 Ref. (Scott-Smith and 

Harrison If ) BAKHTAWAR V. MOOL CHAND. 
-Consideration. 67 I.C. 161 (Lah.). 

__— Validity—Mortgage is valid to the extent of 

money advanced unless expressly put an end to by 

mortgagor . ’ • ... 

A mortgage of which the whole consideration is not 

paid is valid to the extent of money advanced unless 

the mortgagor has expressly put an end to thq 

mortgage. 
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MORTGAGE—Consideration. 

Where a person mortgages his land in consideration 
of the mortgagee paying ofi his debts but later 
expressly puts an end to the mortgage, the liabilities of 
the mortgagee to pay the debts of the mortgagor come 
to an end. The mortgagee having received no benefit 
or consideration from the mortgagor is not also liable 
in equity to the creditors of the mortgagor for the 
payment of debts due by him : 53 P.R. 1916, Rel. on.; 
44 P.R. 1905, Dist. (Shadi Lai , C.j. and Agha 
Haidar, J.) Gulab Mal v. Shahabudimn. 

31 P-LR. 239 = A.I.R. 1930 Lab. 549. 

- Suit on—Execution admitted and considera¬ 
tion denied—Onus of proof. 

The rule that when once execution of the document 
is admitted or proved, prima facie the onus of proof 
of want of consideration is upon the executant of the 
document or his heirs, is applicable only with refer¬ 
ence to executants and persons claiming under them. 
It cannot be applied as an inflexible rule where the 
question arises at the instance of persons who are no 
parties to the original deed or their privies. Nor does 
the rule apply where there are other suspicious 
circumstances tending to show the recitals in the deed 
are false. 1930 M. 251, referred to. (Anantakrishna 
Iyer, J *) Mariappa Goundan v. Palaniappa 
Goundan. 125 IX. 68 (Mad.). 

■- -If execution is proved, recital is prima facie 

proof of passing of consideration against heir or 
purchaser from executant. 

If a suit is between the mortgagee and the mort¬ 
gagor only and the mortgagor admits the doou ment, 
the onus of proving want of consideration is on him ; 
but if heroes not admit the execution of the docu¬ 
ment and denies it and therefore denies the whole 
transaction, the burden of proving execution and the 
passing of consideration are both on the plaintiff-mort¬ 
gagee. Generally he discharges his burden by prov¬ 
ing execution only and exhibiting the document con¬ 
taining admission by the mortgagor of having received 
consideration. The moment such a document is 
proved and exhibited, it is for the mortgagor to rebut 
the presumption arising out of the recital in it. If 
further instead of the mortgagor himself the mort¬ 
gagee has to sue his legal heir who is an infant, there 
is no greater burden as regards proof of consideration 
on the mortgagee. In the case of the purchaser from 
the mortgagee who cannot be expected to admit the 
execution of the document, if he puts the mortgagee 
to strict proof of execution and passing of considera¬ 
tion unless in the .course of proving the document, 
certain circumstances have been elicited which throw 
a cloud of suspicion on any part of the case, the resi- 
tals would be prima facie proof of the passing of 
consideration and it is for the purchaser to meet the 
presumption arising out of the recital ■ 6 Cal. 268 and 

35 I.O. 455 (Spencer, J.), Diss, from ; ,6 C.L.J. 659 and 
10 A.L.J. 108, Doubted ; A.I.R. 1921 Cal. 435, Dist,; 

36 All. 478, Rel. on ; A,I.R. 1924 Cal. 415, Ref, 

(Ramesam and Jackson, J.) Raghavendra Rao v. 
Venkataswamy, 30 M.L.W. 966 = 

1929 M.W.N. 752=A.I.R. 1930 Mad. 251. 
_The acceptance by the mortgagor of the liabi¬ 
lity of a third person who owes money to the mort¬ 
gagee and who is consequently absolved by him of 
that liability is a good consideration as between the 
mortgagor and the mortgagee. The mortgage amount 
need not actually pass from the mortgagee to the mort¬ 
gagor. {Jai Lai, J.) Ram Rakha v. Abdul 
Ghani, 109 IX, 723. (Lah.) 

_ —.—-Agreement for re-purchase — Consideration. 

Where in an agreement for repurchase no time 
limit was mentioned and the price at which the pro- 
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perty was to be repurchased was also not mentioned : 
■ Held that the only equitable inference is that mar¬ 
ket value was contemplated. (Maung Ba, J.) 
Maung Hla Gyaw v. Ma Mu. 104 I.C, 676= 

6 Bur. L.J. 123= A.I R. 1927 Rang. 334. 

-The plaintiffs and defendants were two joint 

Hindu families who were closely related. The manag¬ 
ing member of the defendants joint family had also 
been taking active part in the business affairs of the 
other family which had been managed by a woman. 
The defendant joint family had been indebted io a 
certain person who had held a usufructuary mortgage 
of the family properties. The term of the mortgage 
was coming near its end and the defendants having 
allowed arrears of the payments due by them to accu¬ 
mulate, the debt had amounted to something like 
Rs. 45,000, The manager of the defendants’ family 
had negotiated with the usufructuary mortgagee and 
induced him to accept Rs. 35,000 in full discharge of 
his debt. A week previous to the date on which pay¬ 
ment was made, of Rs. 35,000 to the usufructuary 
mortgagee the managing member had executed a 
promissory note for something like Rs. 24,000 to the 
manager of the plaintiff’s family. About a year 
after the Rs. 35,000 had been paid to the usufructuary 
mortgagee, the defendants executed the suit mort¬ 
gage bond in favour of the plaintiffs. In a suit on 
the bond, it was denied by the defendants that any 
consideration had passed in return for the mortgage 
bond. The Subordinate Judge held that because the 
manager of the defendants’ family had stated to the 
pleader whom he had been inducing to obtain the 
remission from the usufructuary mortgagee, that the 
money had belonged to him, the manager had been 
playing a trick upon his brothers and that the money 
had really belonged to the joint family. 

Held that in a case like this, to proceed on the 
divergent statements of the witnesses on either side 
would be most unsafe, and that the Subordinate 
Judge’s view was wrong. From whatever source the 
balance of the Rs, 35,000 might have come the amount 
referred to in the promissory note executed by the 
manager of the defendants' family formed part of the 
sum paid to obtain the remission from the usufructu¬ 
ary mortgagee and the mortgage bond executed in 
favour of the plaintiffs’ family had only been in con¬ 
sideration of the amount borrowed under the promis¬ 
sory note. (Mr. Ameer Ali). Adappa v. GandappA, 

88 IX. 158 = A.I.R. 1925 P. C. 114 (PX-). 

- Mortgagor can sue for unpaid balance of 

the money secured by the mortgage. 

A mortgagor can maintain a suit for recovering 
from the mortgagee, the unpaid balance of the money 
for which the land was mortgaged. There is in such 
a case an implied contract that the mortgagee is to pay 
the whole of the mortgage amount. (Martineau,J.) 
Iman Din v. Ditter. 78 I. C. 445 = 

A.I.R. 1925 Lah. 174. 

~ m ~If no consideration has Passed there is no 
mortgage. 

The decision in 53 P. R, 1916 does not rule out a 
detence that the mortgage does not exist because the 
mortgagee had paid no part of the consideration o t 
that there was no consideration for the mortgage, (be 
Rosstgnol, J.) Arj an Singh v. Bakhpawar Singh. 

69 IX. 414=A I.R. 1924 Lah. 381. 

-—Suit on '—Execution, proof of — Mortgagor 
should prove failure of consideration — Purchaser 
of equity of redemption contesting mortgage — Mort- 
gagee should prove execution and consideration. 

If an action to enforce a mortgage security is con¬ 
tested by the mortgagor and execution is admitted by 
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MORTG AGE—Construction—Bond. 

or proved against him, the onus lies upon him to 
prove that the recital as to the payment of considera¬ 
tion for the deed which he executed is untrue. When, 
however, the claim is contested by a stranger who 
denies that the bond was executed and also asserts 
that there was no consideration for the mortgage, the 
onus is upon the mortgagee to prove his case. 

Where the reality of the mortgage transaction is 
impugned by the purchaser of the equity of redemp¬ 
tion, the burden of proof lies in the first instance on 
the mortgagee to establish that the deed was duly ex¬ 
ecuted and the consideration was paid. {Mooker jec 
and Buck!and, JJ .) Krishna Kishor v, Nagendra 
Bala.. 66 L C. 694=34 C.L.J. 333= 

25 C.W.N. 942 = A,I.R. 1921 Cal. 435. 

—Construction —Bond. 

•- —Bond—-Default clause providing for payment 

along with prior bond—Deed is additional charge. 

A bond called mashrutulrahn provided that if the 
bond was not repaid on the stipulated date the 
executant should not be entitled to repay it except 
along with the original usufructuary mortgage of a 
previous date, but the amount would be paid at the 
same time as that mortgage. It was then said that if 
the mortgagor made any objection to pay, the Maha- 
jan would be able to recover the money from his per¬ 
son and property. 

Held : that the deed was one of mortgage by way 
of additional charge : A.I.R. 1922 All. 174, Foil. 
{Daniels and King, JJ.) Mt. DaulatBibi v. Gajad- 
har Prasad Singh. 96 I. C. 555, (All.) 

—Construction—Discharge. 

1 - Direction to pay certain sum towards prior 

mortgage — Effect. 

Where a mortgage-deed asked the mortgagee to pay 
Rs, 600 for previous mortgages and also contained the 
words that the property mortgaged "is free from all 
liabilities and charges” held, in a suit for declaration 
that the previous mortgage was discharged by pay¬ 
ment of the Rs. 600, that the words cannot be taken 
to mean that the previous mortgages were fully dis¬ 
charged by the payment of Rs. 6 (i J especially as the 
previous mortgage-deed was with the mortgagee in¬ 
stead of being destroyed on payment. (Ryves and 
Gokul Prasad, JJ.) S. Ali Jawad v. Kulanjan 
Singh. 66 IC. 131 =44 All. 421 = 

20 A L J- 247 = A I R. 1922 AH. 262. 
—Construction— Documents. 

- One document should not be construed with 

reference to another . 

It is dangerous to construe one document with re¬ 
ference to another. Every case must be decided on a 
construction of the document in dispute together with 
any admissible extraneous evidence as to the circum¬ 
stances which may be available. {Daniels, J.) Abdur 
Rahman v. Ahmadullah. 98 I. C. 497. 

"—Construction—Elements. 

An important test to.apply when a question is raised 
whether a transaction is a mortgage or not is to see 
whether any interest is to run upon the money due by 
one party to the other in consideration of which the 
transaction is entered into. {Das and Adanu, JJ.) 
Krishna Kishore Adhjkari v. Kusunda Nyadi 
Collieries Ltd. 65 I. C. 673= 

A. I. R. 1922 Pat 35. 

—Construction—Intention. 

- —Real intention to be looked to. 

The High Court ought to look to the intention of 
the parties as expressed in the mortgage-deed and the 
real nature of the transaction and must not be guided 
merely by an expression which may have wrongly or 


MORTGAGE —Construction—Intention. 

! loosely been used. (, JaiLalJ .) Karam Chand v, 

■AyiR Singh. a. i, r, Lah, 489* 

-In a mortgage bond the principal sum of the 

money in consideration of which the mortgage was 
effected was stated in a definite amount and then 
provision was made for interest at a fixed rate in res¬ 
pect thereof. Further the mortgagors made them- 
selves liable or increase in the revenue and provision 
was made for addressing the said increase to the 
mortgage money at the time of redemption. The 
annual profits were also stated in a certain and defin¬ 
ite amount. 

Held: that the parties contemplate accounting at 
the time of redemption. {Stuart, C. J. and Wazir 
Hussain , J.) An 2S1 abi v. Habibram Nisa. 

100 I. C. 802 = 4 0. W. N. 323 = 

A. I. R. 1927 Oudh 170. 

--A usufructuary mortgage provided that if owing 

to the partition or the claim of any .person the mort¬ 
gaged property goes out of the mortgagee’s possession, 
then either the deed will be renewed or the deficiency 
will be made up from other lands of the mortgagor of 
the same quality or rental. If the mortgagor fails to 
make up the deficiency as provided by the deed, the 
mortgagee will be entitled to have the deficiency made 
good through Court and the mortgagor shall be liable 
for costs and damages. 

The annual rents and profits of the property were 
to go towards the payment of interest. The mortga¬ 
gee lost some lands due to partition but he did not 
bring any suit for making up the deficiency. Mortga¬ 
gor brought a suit for redemption. 

Held : that the mortgagee could not claim deficiency 
of profits due to loss of a part of mortgaged property. 
What was intended by the parties was that the mort¬ 
gagor must look only to the rent and profits for his 
interest: A. I R. 1922 Oudh 102 ; 27 All. 313 and 24 
All. 521 I P. C.) Re!, on. ( Raza, J .) Amjad Husain 
v. Zaimul Iba. 98 I. C. 778 = 

A. I. R. 1927 Oudh 87. 

- —Possessory mortgage and lease by mortgagee 

to mortgagor—Question of intention whether the 
documents are to be read together or separately. 

In the case of a possessory mortgage and a 
lease by mortgagee to mortgagor it is a question of 
intention whether the two instruments should be 
read together and be held to constitute a single trans¬ 
action or they should be taken separately and each 
regarded as a separate and independent transaction. 
{Krishnan and Venkatasubba Rao, JJ.) Fressa 
Men on v. Abdul Rahiman. 97 I. C. 941 = 

A. I. R. 1926 Mad. 1061=51 M, L. J, 378. 

- Mortgage—Clause regarding payment of 

arrears of revenue , at time of redemption- 
interpretation. 

Under the terms of’the mortgage the mortgagor was 
to be liable at the time of redemption to pay to the 
mortgagee all sums due in respect of arrears from the 
tenants. 

Held : that the intention of the parties was that the 
mortgagor should pay up the arrears to the mortgagee 
when the latter vacated the possession and that he in 
turn was to acquire the right of realizing the arrears 
from the tenants after he himself had been put into 
possession after redemption, but this claim does not 
include payment in lieu of time barred decrees 
obtained by the mortgagee against tenants. {Lindsay 
and Kanhaiya Lai, JJ,) Ghasi Ram v. Bhola 
Nath. 79 I. C. 314 = 21 A- L- J. 886 = 

5 L. R. A. (Civ) 1 = 46 All, 115 = 

A. 1. R. 1924 All, 153. 
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MORTGAGE—Construction—Intention. 

--The same property was mortgaged thrice to 

the same person and the third mortgage contained a 
clause as iollows - 

"For the mortgage-money tlie shop is to be consi¬ 
dered mortgaged. 1 shal 1 continue to pay iuterest at the 
rate of Re. 1 per cent, per mensem and after paying 
off in one year the principal money due under the 
previous mortgages and the present mortgaged toge¬ 
ther with interest, I shall get the mortgaged shop re¬ 
deemed, otherwise after the expiration of the stipulated 
period, I shall deem the shop as sold in lieu of the 
entire money. The mortgagor will continue to be 

liable for repairs as before 

Held, that the intention of the parties was that the 
relation of mortgagor and mortgagee should cease on 
the expiry of the period fixed for payment and that 
the mortgagees should become the the absolute owners 
of the mortgaged property. 

Interest therefore ceased to run alter the expiry of 
the stipulated period. ( Broadway and Abdul 
Raoof.Jl.) Munshi Lal v. Tej Ram. 

* 4 63 I. C. 533 (Lah.) 

1 —Construction—Interest. 

- Stipulation for interest—Rent note simul¬ 
taneously passed—Mortgage deed wehther need be 
construed with reference to rent note—t revision 
for interest for intercalary months — Enforceability , 
The mortgage deed stipulated for repayment at the 
end of six years and provided that interest should be 
reckoned according to the vernacular months taking 
into calculation any intercalary months. The 
mortgage-deed also referred to the passing of a rent 
note between the parties, and to the adjustment of 
rent towards interest. It appeared that the rent note 
provided for payment of rent according to the calendar 
month. Held, that the mortgage deed was not to be 
construed with reference to the rent note and that the 
mortgagor was bound to pay interest for the intercalary 
months. (Kemp, A.C.J. and Murphy,J.) IV ani Lai. 
v. Chandu Lal. 32 Bom. L.R. 424. 

- ' ! Mortgage—Interest payable annually—Period 

seven years—No clause about interest after period- 
interest payable. 

The mortgage deed provided that interest would be 
paid every year during the fixed period of seven years 
and in case of default the mortgagee would enter into 
possession, and that there would be redemption after 
the period of seven years. There was no express 
covenant in the document which specifically stated 
that interest would be recoverable even after the 
period of seven years had expired. On the other 
hand, there was no clear recital which would show 
that no interest after that period would be due. 

Held, that in the absence of any express recital to 
the contrary it must be presumed from the terms of the 
document that subsequent interest was contemplated 
and that the mortgagors were liable for the same : 19 
All. 39 (P.C.) and A.I.R. 1923 All. 7 Rel. on. (Sulai- 
tnati and Kendall //.,) ; Hari Rah v . Gokul Prasad. 

A I.R.;1930 All. 624. 

■ - Mortgage—Money—Meanitig. 

Where a deed provided that interest oil the princi¬ 
pal sum would be paid every year and in default com¬ 
pound interest would be paid and on payment of the 
mortgage money the mortgage would be redeemed, 
the term mortgage money did not include the interest 
on the principal sum lent. ( Chevis and Abdul Raoof , 
X/.)Natha Singh v. Ganga Ram, 60 I.C. 490 (Lah.) 
—Construction—Kanom. 

**“- Deed mentioning permanency of mortgagee's 

right but fixing 0 mount of kanom, and also of 
adimayavana right--Deed was held to be mortgage. 


MORTGAGE—Construction—Mortgage-deed- 

Plaintiff sued for redemption of the suit land on 
the footing of an ordinary kanom. The defence was 
that the defendants had a right of permanent occu¬ 
pancy in respect of the lands on the ground that they 
had adimayavana avakasam. The document on which 
the suit was based made a reference to its being a 
renewal of a previous kanom. There was further in 
the document a specification of the exact amount of 
the kanom. The lands referred to in the document 
were described as lands in which the defendants had 
an adimayavana right and the value of the adimava- 
vana right of the defendants was fixed and there was 
also one other clause in the document, “ and further 
for the arrears of michavaram the kanom shall be 
liciljlc* * * 

Held : that the so-called kanom could not be held 
altogether unsubstantial and having no existence 
whatever; and the plaintiff's suit for redemption ought 
to be decreed : 32 I.C. 982 and > M.L.T, 188, Dist. 
(Srinivasa Ayyangar and Reilly, JJ•) Vasudevan 
v . Kannan. 110 I.C. 759=A.I.R. 1928 Mad. 1094. 
—Construction—Limitation. 

--- Provision entitling mortgagee to recover the 

whole principal and interest*‘when required' in case 
of default irrespective of due date of payment 
Mortgagee has an option to call in the whole amount 
and time runs from date of exercise of option. 

Where a mortgage bond provided "We shall pay 
before the 22nd January of each year the interest 
arrived at on the said amount at the rate of % per cent 
per mensem and pay the principal sum within a period 
of five years from this date. In default of payment of 
interest or principal on such due dates, we agree to. 
your adding to the principal sum the interest due each 
year from the date of default and recovering (the total 
amount;i with interest at the said rate, without regard 
to the due date for (payment of) principal whenever 
you require, by proceeding against us and the under¬ 
mentioned hypothecs. 

Held : that the stipulation in question gave only an 
option to the mortgagee to call-in at once the principal 
amount and interest due on the mortgage bond with¬ 
out reference to the period stipulated for payment, if 
there was default. A stipulation so worded only gives 
the mortgagee an option which is open to him to exer¬ 
cise or not as he chooses ; and the time will not run 
against him unless he exercises the option ; 9 L. W. 
479 ; 39 Mad. 981 and 22*Mad. 20, Rel. on. ( Wallace, 
and Thiruvcnkatachariar , JJ.) RangaswamY v . 
Kuppuswamy. 107 I.C. 650= A.I.R. 1928 Mad- 637. 
— Construction— Mortgage-deed. 

—-—Subsequent acts of parties modifying terms 
of mortgage—Effect of such acts is not to alter 
terms of mortgage-deed. 

A mortgagor executed a mortgage of his parcels of 
land. Under the terms of mortgage the first parcel 
was demised by usufructuary mortgage the produce of 
which was to be appropriated in lieu of interest on the 
loan. The second parcel was mortgaged to secure 
any payments made for the protection of the property* 
The loan fixed upon was Rs. 35,000. Two days later 
the mortgagor found he required only Rs. 14,000 and 
not Rs. 35,000 and on mortgagee agreeing that 
amount only was advanced. Mortgagor entered into 
possession only of a fraction of the first parcel of land, 
the modification was not registered, but it was sub¬ 
sequently relied upon to show that part of first pro¬ 
perty only was mortgaged and there was no mortgage 
of all the properties. 

Held : that the effect of modification was not to 
limit security to the lraction of property entered into 
by the mortgagee and that there was a valid subsist* 


















365 


CIVIL, CRIMINAL AND REVENUE 


366 


MORTG AG E—Construct ion—Mortgage-money. 

ing mortgage of both the parcels of land and the only 
effect of reduction was that the mortgagee entered 
into possession ot the fraction instead of whole in lieu 
of interest : A. I. R. 1914 P.C. 27, Dist. (/?oss and 
Chat ter ji, JJ.) Kama Singh v. Chaturbhuj Singh. 

120 I. C, 17 = 8 Pat. 585 = A.I.R. 1929 Pat. 664. 
—Construction—Mortgage-money. 

Mortgaged property sold—Mortgage money left 
with vendee for payment to mortgagor—No privity of 
contract between mortgagee and vendee—Vendee is 
not personally liable. 34 All. 63, Foil.; 34 All. 63 (P.C.); 
31 All. 352. 37 All. 115. 41 Mad. 4S8; 38 Mad. 753, 
Rel. on. (Campbell, J.) Mt. Chet Kaur v. Gur- 
mukh Singh, 75 IX. 940= A.I.R. 1923 Lah. 459. 
—Construction—On merits. 

- Mortgage deed—Redemption without paying 

interest . 

Where there was nothing in the deed which made it 
obligatory on the mortgagor to pay interest as a condi¬ 
tion precedent to redemption. Held that every case of 
this sort must be decided on its own merits. (45 P. R. 
1913, Ref.) (Scott-Smith, Jon difference between 
Martineau and Harrison, JJ.) Jawala Singh v. 
Teja Singh. 71IX. 801 -A.I.R. 1924 Lah, 273. 
—Construction-Period. 

Mortgage-deed providing that debt would be paid 
“by 15 years’ time” by seven instalments—“By 15 
years’ time” meant “before expiry of 15 years” and 
redemption suit before 15 years was not premature. 
A.I’R. 1914 P.C. 36 ; 27 M.L.j. 483, Dist. ; 39 Cal. 
828, Ref. (Waller and Madhavan Nair,JJ .) Simon 
v . Rangayya Naidu. • 118 IX. 105 = 

A.I.R. 1929 Mad. 339. 

—Construction—Personal covenant. 

Where in a suit on mortgage the consideration 
money was paid and there is nothing in the document 
to show that the agreement to pay was qualified in its 
terms, or that there was any idea of substituting a 
remedy against the property for the initial liability to 

repay the loan. 

Held : that the plaintiff is entitled to a decree 
against the properties for the amount of money lent 
with the interest due. 4 C.L.J, 510, Foil ; 16 Cal. 540, 
10 Cal. 740, 22 Cal. 434, Dist. ( Robinson , C.J. and 
Duckworth,!.) Quat Cheng Gw an v. Maung P Myi. 

66 IX. 589 = 11 LBR. 148 = A.I.R. 1921 L B. 34. 
—Construction—Possession. 

- Construction—Possessory mortgage — Mort¬ 
gagor to discharge debt in Jeth—Mortgagor not tak¬ 
ing such steps towards redemption is not entitled 
to interest f rom date of suit up to delivery of 

possession. . . , 

Where the mortgage was one of those possessory 

mortgages in which the mortgagees are only liable to 

surrender possession if everything was done by the 

mortgagors to discharge the mortgage debt by Jeth 

Sudi Puranmashi : xl 

Held : that in a mortgage of this kind the mort¬ 
gagee can only be called upon to vacate pos-.es^ion in 
favour of the mortgagors if all steps necessary to re¬ 
demption have been taken so as to enable the mort- 
gagee to vacate possession in the fallow season of jeth. 
If in one particular year the mortgagor fail to take all 
the necessary steps to obtain redemption in the fallow 
season, the mortgagee is entitled, under the terms of 
the mortgage, to remain in possession till the fallow 
season of the following year, and it could not, there¬ 
fore, be said that where the plaintiffs have made 
default in taking proceedings for redemption in one 
year the mortgagee is for the year which follows in 
wrongful possession. On the contrary he is in posses¬ 
sion in strict accordance with the terms of the mort- 


MORTG AGE—Contribution. 

gage contract and therefore in such a case mesne 
profits cannot be allowed from the date of the suit till 
the date of delivery of possession. (Mears, C. J. and 
Lindsay, J.) Gokul Kalwar v. ChAndar Sekhar. 

96 IX. 1=48 All. 611=24 A. L. J. 769= 

A.I.R. 1926 AIL 665. 

—Construction—Sale. 

---— Mortgage—Clause giving mortgagee the first 

refusal of the property in case of sale to another 
—Notice of sale Price to mortgagee—Price fictitious 
—Purchaser cannot redeem. 

Where a mortgage deed provided in CL 7 thereof 
"Agar mabain mivad das sal main fariq doyam kothi 
mazkur ko bai karunga to us halat men miyad mun* 
darja i>ala fiskh ho jawegi, magar sharat yehki jis asli 
qimat par kothi mazkur bai hogi uski itla tehriri mi- 
yadi do hafta fariq awvval kokar di jawegi. Agar 
fariq awwal kothi mazkur kharid karna chahega to us 
qimat par jis par dusra shakhs asal kharidar hoga 
awwal badast fariq awwal kothi mazkur farokht ki 
jawegi, basurat inkar tehriri ya jawab na dena ta mi¬ 
yad fariq doyam digar shakhs ke hath farokht kar 
sakega aur jo mutalba us waqt ham fariq No. 1 ka 
wajib-ul-talab hoga woh kul wasul karkar kathi mazkar 
khali kar di jawegi,” and the mortgagor within 10 
years proposing to sell the mortgaged property, sent 
notice to mortgagee and then sold the property to 
appellant who then sued for redemption, and the 
redemption was disallowed. 

Held that on the true construction of Clause 7 of 
the mortgage deed, the appellant-purchaser is out of 
Court if it be once shown that the real purchase price 
on the sale by him was different from the nominal 
amount of Rs. 80,000. (Viscount Haldane ,) Abdul 
Azeez v. Niadar Mal. A.I.R. 1921 P,C. 136. 

—Construction—Tenure. 

- -Mortgage or adhlafi tenure. 

One-half of a certain area of land was sold and the 
vendee was to sink a well it being agreed that the 
vendor would pay half of the total expenditure in¬ 
curred on the sinking of the well and the preparation 
of the ground for cultivation. The vendee was to be 
in possession of half of the land not sold, and, out of 
the produce thereof, recover half the expenditure 
which was payable by the vendor and the vendee was 
to keep strict accounts of the expenses and income. 

Held: that the transaction was a lekliamukhi 
mortgage and an adhlapi tenure was not created, 
(Shadilal, C. J - and Broadway, J.) Dillu Mal v. 
Ilahi Bakhsh. 101 IX. 549=28 P.L.R. 123 = 

9 L L.J. 63 = A.I.R. 1927 Lah. 828. 

—Contribution. 

_—Two properties—Sale of one subsequent to 

mortgage—Purchaser not party to mortgage suit 
—Purchaser under mortgage decree can sue for 
contribution. 

Where two properties were mortgaged and one of 
these was sold to another afterwards but the latter 
was not impleaded in the mortgage suit brought later 
on, the auction-purchaser under the mortgage decree 
is entitled to sue him for the proportionate amount of 
the mortgage money corresponding to the property 
purchased by him. 19 All. 541; 21 All, 235 and 40 
All. 407 (P. C.) Dist. 11 C.W.N. 314. Dissented from. 
26 All. 464; 14 A. L. J. 1146, Ref. ( Tudball and 
Rafiq, JJ.) Mahadeo Rai v. Baldeo Rai. 

63 I C. 504 = 19 A.L.J. 478 = 43 All. 539= 

A I.R. 1921 All. 301, 

- Money left with mortgagee to be paid to prior 

encumbrancer—Delay in payment—Mortgagee hav¬ 
ing to pay in excess .cannot claim reimbursement 
from mortgagor , 
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MORTGAGE—Covenants* 


Where a subsequent mortgagee, with whom a sum 
of money is left at the time of the mortgage for being 
paid to a prior mortgagee, has to pay a larger amount 
than that left with him owing to his not having offered 
to pay the prior mortgagee soon after or within a rea¬ 
sonable time he cannot claim reimbursement for the 
excess paid by him, from the mortgagor. (Wazir 
Hasan, A. j. C.) Raghubar Singh v. Samdal 
Singh. 61 I.C. 125 = 8 O L J. 23 = 

A.I.R. 1921 Oudh 55. 

—Covenants. 


A mortgage-deed of an occupancy holding and two 
houses provided that there was to be a pure usufruc¬ 
tuary mortgage and in the case of the mortgagee’s 
disposition he would be entitled to recover possession 
with damages calculated at ten maunds per bigha. In 
the alternative he was to have the right to recover the 
mortgage money with interest from the date of dis¬ 
possession at 2 per cent, per mensem. Then followed 
the third covenant and it was to the effect that the 
occupancy holding usufructuarily mortgaged, and two 
houses were to stand hypothecated to secure the 
principal money and the damages or interest provided 
for above. 


Held : that the main contract being bad in law, the 
subsidiary covenant should fall with it : A. I. R. 1921 
All. 392, Foil. 

Held : further, that if, on the other hand, the third 
covenant be treated as an independent covenant, a 
claim based on it would be time barred if the suit be 
brought beyond 12 years of the execution of the bond, 
for the interpretation of that covenant would be that 
it was meant to secure only the principal money. 
That interpretation being put, the limitation would 
begin to run from the date of the mortgage as no date 
was mentioned in the deed for repayment of the prin¬ 
cipal amount. (Mukerji, Boys and Kendall, JJ.) 
Bhusi Rai v. Ganesh Rai. 103 I.C. 160 = 


25 A.L.J. 793=39 M.L.T. 349 = 
A.I.R, 1927 All. 499 (F.B.) 

—Decree—Absolute. 

—- Appeal from preliminary decree for sale— 

Decree to be made absolute is appellate decree. 

Where in a suit for sale on a mortgage an appea 
has >een preferred from the preliminary decree, th» 
decree which is to be made absolute is the decree o 
the final Court of appeal. 39 All. 641 (F. B.), Foil 
(Sulaiman.) Wahidali v. Durga Shanker. ’ 

93 I.C. 223 = A.I.R. 1926 All. 343 
—Decree— Assignment. 

Right of judgment debtor to question the cm 
stderatton for the assignment, 

It is not open to the judgment-debtor in a mortgag* 
suit to raise the question of consideration for th< 
assignment of the decree, though he can plead tha 
the assignment is a nominal transaction. (Ramcsan 
atid Jackson, JJ.) Ramachandrudu v. Krishna 

Keddi * 115 I.C. 829 (Mad.) 

-Decree-Auction purchaser. 

W here a purchaser in execution of a decree passec 
on a second mortgage purchased the property wit! 
full notice of the previous mortgage and subsequently 
decree was passed on the first mortgage which e\ 
pressly declared the puisne mortgagee to be entitled 
to redeem the property and where this was not done 

an w m ?i°P C r ty was ultil 9 alel y sold in execution. 

Held, that the purchaser in execution of the decree 
on the second mortgage could not claim a higher 

aTJZ jn G*UR. S T ent (Das ana 

88 I C 34fl C -fi P T S '"! V c.V K A AHADlJR Singh. 

88 I.C. 340-6 P.L, 1925 Pat. 605. 



MORTGAGE— Decree —Compromise. 

- Interim alienatims bind purchasers in sale 

in execution of mortgage decree, if interim alienees 
have not been made parties . 

A mortgagee who sues for the sale of secured pro¬ 
perties, if he succeeds, gets the title of the mortgagor 
as it stood on the date of the mortgage, or transfers 
that title to the purchaser, free from all interests and 
liens subsequently created by the mortgagor, provided 
he makes the owners of such interests or liens parties 
to the suit, but if he omits to make any of them parties, 
their rights or liabilities are not affected. Therefore, 
where the interim alienees of the property have not 
been made parties to the mortgage suit, the purchaser 
in execution of the mortgage decree takes subject to 
the interim alienations, 19 All. 541 (F.B.) and 30 
Mad. 500, Ref. to. ( Kennedy, J. C . and Raymond, 
A.J.C ) Sind Bank Ltd. v. Amersi Dyal. 

78 I.C. 279 = 17 S.L R. 281 = A.I.R. 1925 Sind 193. 

- Mortgagee-auction-purchaser stands in no 

better position as against strangers, than his 
mortgagors. 

There is no difference between a person who 
purchases by private treaty and a person who acqui¬ 
res by a sale under a mortgage decree property from 
the mortgagor. The mortgagee, auction-purchaser 
stands in no better position against a stranger than 
the mortgagor himself. (Dawson Miller, C. J. and 
Jwala Prasad, J.) Basanta Kumari Dasi v 
Balmakund Marwaiu. 72 I.C 912 = 

1923 P.H.C C. 1=1 Pat- L.R. 338 = 

«. .. . 2 Pat ' 277 = A.IR. 1923 Pat. 371. 

Prior and puisne mortgagees—Mortgagor 

entitled to possession at time of both mortgages _ 

Decrees on mortgages—Both mortgagees parties to 
both decrees—Purchaser under later decree is 

entitled to possession though decree was on buisne 
mortgage . r 


. " . , s**’ > j • vv udi passes to a mort¬ 

gagee is the right to sell the mortgagor’s interest as it 
stood at the date of the mortgage, subject only to this : 
that in his suit he must mate all subsequent mort- 
gagees parties if he wishes the sale to be free of their 
incumbrances. 40 Mad. 77, Foil. So where the 
mortgagor was entitled to the possession of the oro 
perty both at the date of the first mortgage and at 
that of the second mortgage, and where °both the 
mortgagees are parties to and are bound bv the 
decrees on both the mortgages, there is a conflict 
between the rights to possession obtaSed under the 
two decrees and under such circumstances the rights 

Z ‘ L h6 s '?nd deCre ! ” USt PreVail ’ '»o“’gh reSatmg 

Amm“ L ‘T kT* C °“"* Trotter, j}.) Romani 
ammal V, K. Narasimha Iyer. 63 I.C. 730= 

14 M.L.W. 85 = 1921 M.W.N. 487 = 
A.I.R. 1921 Mad. 612 = 41 M.L.J. 54. 

Decree-Compromise. 

be excwt"Tn"u‘' nTH ? har 9 i "<> property could 
™t t a °* 34, /v - 14 bet1i 0 not applicable . 

gage su« a to°tlir 0, n 1Se . de u ree C aspassed in a mort ' 
enwied r e , f , fect ! hat ,he Pontiff would be 

exefutfon /nl , he , whole am °nnt by taking out 
execution and that the properties mortoa»ed shall 

remain charged under the mortgage. 8% ° ““ 

decree could V*' R ' 14 , bein « no ‘ applicable the 

Srfc „ vTo a , gainst the Property. 
CH 1 K UE»n, Vjwbould. JJ.) KASHt CHANDRA 
V_HAKKA\ ERTl V. PRIYANATH BaKSHI. 

83 I.C. 424 = 28 C.W.N. 550 = 
- A valir , mrtr . A.I.R. 1924 Cal. 645. 

entitles the plain,ifl d^etatarnoum by 
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MORTGAGE—Decree—Costs, 
taking out execution requires to be made absolute 
before execution is taken out. {Mookcrjee and 
Nexvbotdd, JJ.) Kashi Chandra Chakravarthy u. 
Priyanath Bakshi. 83 I*G< 424=28 C.W.N. 550 = 

A.I.R. 1924 Cal. 645. 

—Decree—Costs. 

--— Redemption—Decree of appellate Court .— 

Costs being a charge on property or not depends on 
interpretation of decree in each case— Per Daniels,J. 
—Construction of decree should accord with 
Civil P, C. ( O. 34, R. 7. 

(Per Muker ji, J.) it was open to the appellate 
Court either to pass a personal decree against the 
unsuccessful party or to make the costs payable out of 
the mortgage property. In every case it was a matter 
of interpretation what was intended by the appellate 
Court. 

(Per Daniels, J .)—That construction of the decree 
should be adopted which was in accordance with the 
law as laid down under O. 34. R. 7 and with the 
universal practice of the Courts in such cases which 
directs that the costs of the suit should form part of 
the sum payable in order to effect redemption. 
{Maker ji and Daniels, JJ.) .Sheodarahan Singh 
v. Beni Chaudhari. 87 I.C. 585 = 

6 L.RA- Civ. 225 = A.I.R. 1925 All. 432. 
—Decree—Effect of. 

- Decree terminates mortgage—Execution bar¬ 
red by limitation—No redemption is possible after¬ 
wards . 

If in a suit for redemption the , Court finds that the 
mortgage had been satisfied and that a surplus 
amount was due to the plaintiff, the decree passed by 
the Court is really a decree for possession together 
with a decree for the surplus amount. After the 
passing of that decree the rights of the mortgagor 
and the mortgagee become merged in the decree, and 
the mortgage no longer subsists. The plaintiff’s 
remedy is to take possession by execution of the 
decree and to realise the surplus by execution. If 
owing to his laches, he allows his remedy by way of 
execution to become barred by time it will no longer 
be open to him to evade the law of limitation and 
bring a new suit with a view to seek the same relief 
claiming that the right of redemption continued even 
after the decree. 18 A.LJ. 1001, Ref. to; and 24 A. 
44, Dist. (Sidaiman, J.) Surajpal Singh v. Saheb 
Singh, 85 I.C. 749=6 L.R A. Civ. 104= 

A.I.R. 1925 All. 323. 

—Decree—Execution of. 

Save in special circumstances, a Court cannot direct 
in a mortgage decree that certain items only of the 
mortgaged properties must ie proceeded against in 
the first instance; the mortgagee is entitled to proceed 
against all or any of the items he chooses, ( Devadoss 
and Madhavan Nair, JJ.) Ananjaperumal Konar 
v. Pichamuthu Nadar. 85 I.C. 394 = 

20 M-L.w. 968 = A.I.R. 1925 Mad. 332 = 

, 47 M.L.J. 910. 

- Execution Court cannot order properties to 

be sold in particular order. 

The execution Court ought not ordinarily to fetter 
the discretion of the decree-holder to put to sale 
whatever property he wished first to sell. 

Where subsequent to the execution of a mortgage, 
a certain portion of the property was purchased by 
another and where there was a suit on the mortgage 
and the suit was decreed and in the executing court 
the subsequent purchaser applied that the items pur¬ 
chased by him should be sold only if the other items 
were insufficient. 

Held : that the question turned on the form of the 
D. D. Vol. IV—24 


M ORTGAGE—Decree—Personal decree. 

contract between the vendor and the purchaser, 
namely whether the property was sold subject to the 
encumbrance or not and as in the present case, it 
appeared that the sale was subject to the mortgage, 
there was no ground for interfering with the rights of 
the mortgagee to sell the property in any order he 
pleased. (Case law discussed,) ( Mullick and Ross,JJ.) 
Khirodhar Singh v. Gajadhar. 91 I.C. 221= 

6 P.L.T. 393 = 1925 P.H.C.C. 164= 

A.I.R. 1925 Pat. 484, 
■Preliminary decree—Final decree not for¬ 


mally embodying relief s granted — Execution. 

Decree-holder is not bound to obtain a fresh decree 
in proper form to enable him to proceed to realise the 
mortgage debt by proceeding against properties other 
than the mortgaged properties merely because the 
final decree did not include the reliefs granted in the 
form prescribed by the Code of 1908. ( I Valmsley 
and B. B. Ghose, JJ.) Hayatunessa Chowdhurani 
v. Achia Khatun. 74 I.C. 1017 = 50 Cal- 743 = 

A.I.R. 1924 Cal. 131. 

Remedy against property alone given — 


Decree cannot be executed personally. 

Where a decree only gives the mortgagee a remedy 
against the mortgaged properties the only way in 
which the mortgagee can recover his money is by 
sale of the mortgaged property, if the personal re¬ 
medy on the money claim against the mortgagor is 
barred. {Macleod, C.J. and Coyajee, J.) Hanmant 
Timaji Desai v. Raghavendra Rao Gururao 
Desai. 67 I.C. 847 = 24 Bom. L-R. 410 = 

46 Bom. 848 = A.I.R. 1922 Bom. 237. 

_A direction for an enquiry as to what is the 

interest of the mortgagor in the mortgaged proper¬ 
ties can only be for the purpose of settling the sale 
proclamation and in no way affects the rights of the 
mortgage decree-holder to proceed to the execution 
of his decree. {Wallis, C. J., Scshagiri Aiyar and 
Abdur Rahim. JJ) Namberumal Chettiar v. 
Raghava Chariar. 71 I.C. 390 = 14 M.L.W. 563 = 

A.I.R. 1921 Mad. 701- 

—Decree— Final. 

An application for final decree is a proceeding in a 
suit and not in execution. Only one such application 
is permissible and it must be filed -vithin three years 
of the preliminary decree. (* Wallace and Jackson, JJ.) 
Athmasa Rowther v. Ganesan. 85 I.C. 808 = 

35 M.L.T. 131=1924 M.W.N. 884= 
20 M-L.W. 954 = A.I.R. 1924 Mad, 890 = 

47 M.L.J. 641. 

—Decree—Interest. 

It is unusual in a decree in a mortgage suit to 
direct that interest should be -paid in kind instead of 
in money. 

Where in a mortgage decree the lower court in 
accordance with the terms of the mortgage deeds 
directed the defts. to give certain amount of rice to 

the plaintiff. 

Held: that defendants should have an opportunity 
of tendering the market price of the rice. {Macleod 
C.J. and Crump, J.) Shivrao Ramrao v. Laxmi- 
bai Kou Subrao Santappa Nagarkatte. 

76 I.C. 638 = A.I.R. 1924 Bom. 523. 
—Decree—Personal decree. 

__ Claim on mortgage — Personal > decree can be 

given . , , 

Where a mortgage was found invalid for want of 

registration, but the defendant admitted the amount 
as due, it was open to the Court to pass a dectee 
against its defendant for that amount personally. 
{Macleod, C. /. and Coyajee, J.) Chunilal Somksh- 
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MORTGAGE—Decree—Preliminary. 
war v. Vithaldas Karsandas, 68 LG. 1005 = 

24 Bom. L.R. 502= A I R. 1922 Bom. 440. 
—Decree—Preliminary. 

At the time of the preparation of the final decree 
the amount fixed in the preliminary decree cannot be 
altered except for some reason or some event which 
may have happened subsequent to the preliminary 
decree : 33 Cal. 613, Dist. { Mears , C. J. and Dalai, 
J.) Mitthu Lal v. Deojit. 102 I.C. 1 = 

49 All. 809 = 25 AL.J. 591 = 
A.I.R. 1927 All. 589. 

—Decree—Sale. 

- Decree prescribing condition precedent for 

sale—Condition is not complied with—Sale is 
void. 

Where a decree in a mortgage suit prescribes a 
condition precedent which must be complied with 
before the sale of the mortgaged property and the 
property is sold without complying with such condi¬ 
tion, the sale is void, {Maherji, J.) AtmA Ram v. 
Nanak Chand. 92 I.C. 571 = A-I-R. 1926 All. 274. 

-- All the property covered by the mortgage 

should be put up for sale. 

The decree-holder is entitled to have all the pro¬ 
perties mortgaged to him, put up for sale but it is 
entirely in the discretion of the Court to direct in 
which order the properties should be sold; other¬ 
wise costs may be thrown away. All the preperties 
must be advertised for sale and when they are 
actually brought into execution, and become subject 
to sale it would be then for the Court to decide on 
just and equitable principles which property ought to 
be first sold. 15 C. W. N. 80 at p. 82, Ref.) {Das 
and Ross, JJ.) Bhagwan Chandra Das v. Rai 
Sahib Dharam Narain Das. 84 I.C. 203 = 

3 Pat. 962 = 2 Pat L, R. Civ. 242 = 
1925 P.H C.C- 62 = 6 P.L-T. 392 = 

A.I.R. 1924 Pat. 802. 

- —Execution Sale—Mortgage decree—What 

passes is the right, title and interest of mortgagor 
on date of mortgage. 

Where a lease is granted by the mortgagor after 
the date of the mortgage, it is not binding on any 
person who may acquire any rights in the properties 
in enforcement of the mortgage. An auction-pur¬ 
chaser in execution of a mortgage decree gets the 
right, title and interest of the mortgagor as on the 
date of the mortgage and any lease subsequent to the 
date of mortgage is not binding on him. {Kanhaiya 
Lal, J . C.) Mt. Bibi Saidunnisa v. Faiya z Hasan. 

69 I.C 97 = 9 O.L.J. 319 = A.I.R. 1923 Oudh i. 

•-—A sale in execution of a mortgage-decree con¬ 

veys the interests of the mortgagor and mortgagee as 
they were at the date of the mortgage. {Mockerjee, 
A.C.J. and Fletcher , J.) Barendra Nath v. 
Martin & Co. 62 I.C. 167 = 33 C.L.J. 7 = 

„ , A I R. 1921 Cal. 831. 

—Discharge. 

-- Mortgagee purchasing portion of mortgaged 

property thet eby discharging portion of mortgage 
debt—Mortgagee may sue for balance due. 

The suit was for foreclosure of a mortgage executed 
on 14-8-1908, claim being for the amount still due on 
the mortgage after making allowance for a payment of 
Rs. 9,000 made on 17-10-17. On that date the mort¬ 
gagor sold a portion of the property and paid the sale 
proceeds, Rs. 9,000 to the mortgagees towards satisfac¬ 
tion of the mortgage debt. The mortgagor originally 
agreed to sell the portion of the property for Rs. 9,000 
on 9-1-13, and he agreed also that the purchaser 
might retain enough of the purchase money to pay off 
the mortgagee. At that time the amount due on the 


MORTGAGE—Discharge. 

mortgage was less than Rs 9,000. But the defendant 
mortgagor did not carry out his agreement till he was 
compelled to do so by a decree for specific perfor¬ 
mance. The deed was eventually executed on 
17-10-1917 by which time the amount was considerably 
in excess of Rs, 9,000, 

Held : the parties intended that the mortgagee 
should be fully paid off by means of the sale proceeds 
but not that it should be extinguished by the sale it¬ 
self, and therefore the mortgagees are undoubtedly 
entitled to the foreclosure decree for the balance. 
{Hall if ax, A.J.C .) Narayan v. Venkat Rao. 

72 I.C. 422 = A.I.R. 1923 Nag. 213. 

- Sale of property to mortgagee in considera¬ 
tion of mortgage-debt—Subsequent failure of con¬ 
sideration will not revive mortgage. 

Certain property was mortgaged in 1908. The 
mortgagor sold in 1914 the mortgaged property to¬ 
gether with some other property to the mortgagee. 
The amount due on the mortgage was left by the 
vendor in the hands of the vendees for the discharge 
of the said mortgage. However, it happened that at 
or about the time of execution of this sale-deed, some 
of the mortgaged property was under attachment in 
execution of a simple money-decree and was subse¬ 
quently sold by auction and purchased by a third 
! person subject to the mortgage of 1908 thus causing a 
failure of consideration for the sale-deed. The 
mortgagee-vendee, instead of pursuing the remedy for 
failure of consideration, elected to treat the mortgage 
as only partially discharged and sued on the mortgage 
for the balance. 

Held : that the mortgage-deed of 1908 had been 
completely discharged by the execution of the sale 
deed in 1914 and therefore a separate suit on the 
mortgage was not maintainable. 

| The fact that the vendor is unable to convey a good 
title in respect of the whole of the property purported 
to be sold by him to the vendee under the sale-deed, 
and . that vendee has not chosen to avail himself of 
the remedy provided for this contingency in the sale- 
deed does not in any way aflect the question of dis¬ 
charge of the mortgage. (1916; 39. All. 178 distinguish¬ 
ed. {Piggott and Walsh, JJ.) Lachhman Prasad v. 
Lachmeshyvar Prasad. 66 I.C. 203 = 

20 A.L.J. 151 = A.I.R. 1922 All. 76. 

' Joint owners—One cannot give a valid dis¬ 
charge without concurrence of others. 

As one mortgagor cannot file a suit for redemption 
without the concurrence of the other, so also he can¬ 
not give a valid discharge without the concurrence of 
the other. If the word "discharge' 1 is given a wider 
meaning as including any form of quittance whereby 
the rights and liabilities between two parties are put 
an end to. it could be said that the plaintiff seeking 
redemption gives a discharge, when he pays the 
mortgage debt an< recovers possession of the mort¬ 
gaged property from the mortgagee, thus putting an 
end to all rights and liabilities between the parties, so 
that no further proceedings could be taken. { Macleod, 
C.J. and Shah, J.) Bai Keval v. Madhu Kala. 

_ 64 I.C. 972 = 46 Bom. 535“ 

23 Bom. L.R. 1191 = A.I.R. 1922 Bom. 319. 

- —Effect. 

\\ here the mortgagor pays full amount of the 
mortgage to mortgagee who lias already assigned his 
interest, the payment amounts to a discharge in 
a sence of co.lusion. No inference of constructive 
notice can be drawn by the mere fact that at the time 
ot payment the mortgage-deed was not in the posses¬ 
sion of the mortgagee. {Spencer and Krishnan, JJ.) 
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Neelamani v. Sukaih'va. 60 l.C. 255 - 

12 LW. 269 = 43 Mad. 803. 
- A mortgagee who bought a part of the mort¬ 
gaged property at a low price, because it was sold 
under the burden of bis debt, must be considered to 
have paid to himself, towards the satisfaction of the 
mortgage, the difference between the full price of 
what he bought and the price he paid for it. 24 W.R 
83, Foil. (Haiti fax, A.J.C.) Adku v. Raja Ram. 

64 l.C. 453 = A.I.R- 1921 Nag. 96. 

—Equitable. 

- Priority sections of the T, P. Act of ply to 

equitable, mortgages also . 

Equitable mortgage effected by deposit of title deeds 
is a mortgage in the sense of ihe Act and consequently 
the priority sections do apply, for unless the deposit of 
title-deeds effects the transfer of an interest in a 
specific immovable property for the purpose of 
securing the payment of money advanced or to be 
advanced, it is absolutely nothing at all. Further the 
concluding words of S. 59 actually use the word mort¬ 
gage to denote the security effected by delivery of 
documents of title. (Lord Dunedin ,) Imperial 
Bank v. U. Rai G. T. & Co. 76 IX. 910 = 

33 M E T. 395 = 1923 M.W.N.6G6 = 
51 Cal. 86 = 1 Rang. 637 = 
50 I.A. 283 = 2 Bur. L-J. 254 = 
21 A L.J. 784 = 25 Bom. L.R. 1279 = 
39 C.L J. 186=28 C.W-N. 470 = 
A.I.R. 1923 PX. 211=45 M.L.J, 505 (P.C.), 

_A mortgagee in Bombay is not bound to deliver 

possession of the title deeds, or to produce them for 
the inspection of the mortgagor until actual tender or 
payment of the principal, interest and costs, 5 Bom. 
H.C.R. (O.C.) 152, 155, 157 Ref. (MullaJ.) K. C. 
Mehta v. Cassumbhai Keshavji. 75 IX. 193- 
24 Bom. L R. 847 = A.I.R. 1922 Bom. 433. 

— Equity of Redemption* 

Mortgagees, whose mortgages are not usuiiuctuary, 

cannot resist a suit tor possession by a purchaser of 
the equity of redemption: A.I.R. 1926 All. /34, 
Affirmed. (Lord Carson.) Bijai Saran S^hi v. 
Rudra Bageshwari Prasad. 120 IX. o50 

an M W 604=1929 M*W*N- 827 = 51 C.L.J. 70 — 
32 Bom. L R. 144=A.I.R. 1929 P-C. 288 (PX.). 

._A mortgage by a mukararidar is not extinguished 

on the death of the mortgagor without heirs. The 
proprietor, by virtue of reversion, becomes the owner 
of the land in whom the equity of redemption vests. 

( Coldstream, JA R am LabhayA rc V ; K or p L R 41 - 
qq i c 562 = 8 L.L J- 564 = 28 P-L.R. 41 — 

A.I.R. 1927 Lah. 75. 


■*.Purchase of. 


Where the mortgagor sells his equity of redemp¬ 
tion, and the purchaser agrees to pay off the mortgage 
money to the mortgagee, the mortgagee being no 
party to the agreement, cannot enforce me agreemei t 
against the purchaser pnd get a perso:nal decree for 
mnrif?ai/e money : 34 All. 63 * C*) anu 

A.I.R. 1923 P.C. 54, Foil. (Btmhm/land Foster, JJ^.) 
Achuta Ram v. Jainandan Tewar . 9 • ■ 

5 Pat 468=7 P.L.T. (24 — 1926 P. HX.C. 32/ 

5 Pat. 4bB / ^ “ A.I.R* 1926 Pat. 474. 

On”the^facts' held that the purchaapr of equity of 
redemption did not become personally liable o he 
mortgagee to discharge the mortgage debt, (hold 
AtkinsIn.) Nanku I'kasadc, Kami* 1 ka “ u - 

'95 1 C. 970 = 26 C.W.N. /r 1 — 3 P.L.T- b37 — 
95 1.0. 9 iu A I R. 1923 P.C. 54 (P.C.). 

^ Astipulation that the mortgage is not to be redeemed 


MORTGAGE—Improvements. 

with borrowed money, though itself unenforceable 
does not invalidate the mortgage as a whole. (Daniels 
A.J.C.) Saiyid Zuleicar Ah v, Suraj Prasad. 

68 IX, 998 = 9 0-L.J. 365 = A.I.R. 1922 Oudh 221. 

- —Pa r chase. 

A purchase of the equity of redemption by a mort¬ 
gagee is valid and puts an end to the right of the 
mortgagor. (Dawson Miller and Adami , JJ.) 
Baldeo Singh v. Meghu Singh. 74 IX. 2o2= 

(1919) P.H.C.C. 386. 

—Foreclosure. 

- Foreclosure decree in 1875 —Mortgagee put in 

fosses sit n few days aftei—Redemption suit after 
45 years, 

A foreclosure decree in the English form was passed 
in 1875 to the effect that if the mortgagor failed to 
pay within six months the mortgage amount he will 
stand absolutely debarred and foreclosed of and from 
equity of redemption. The mortgagor gave up 
possession to the mortgagee some years after. The 
mortgagee and those claiming through him remained 
in unchallenged possession for 45 years and expended 
large sums in improving the property. A suit for 
redemption was brought in 1921. 

Held : that the mortgagor acquiesced in the posi¬ 
tion that the mortgagee was entitled to hold them as 
his own and that it was no longer necessary for the 
latter to execute the foreclosure decree. A mortgagor 
seeking to redeem after a foreclosure decree was bound 
to do so within a reasonable time, and was not entitled 
to wait for more than 45 years. (Sir John Wallis) 
Keshayrao Venkatrao v . Nanabhai Sadanand. 
114 IX. 574 = 31 Bom. L.R. 696 = 29 M-L.W. 472* 
49 C.L.J. 315 = 6 O.W.N. 299 = 33 C.W.N. 402 = 

A.I.R. 1929 PX. 61 (PX.). 

,- —Foreclosure decree—Mortgagee getting 

possession before date of payment—Acquiescence 
of mortgagor — Effect. 

If after a preliminary decree for foreclosure has 
been passed the mortgagee enters into possession 
before the day appointed for payment has arrived, the 
mortgagor would certainly have a right to demand 
a fresh account and the appointment of a further 
day for payment ; but if he allows many years to 
pass before making his application, it must be consi¬ 
dered that he acquiesced in the mortgagee holding the 
property as his own and induced him to believe that 
it was no longer necessary either to execute the decree 
he had obtained or to obtain an order absolute for 
foreclosure. (Macleod, C. J. and Coyajee , J.) 
Vasantkao v . Nanabhai, 94 l.C. 9b = 

28 Bom. L.R. 347 = A.I.R. 1926 Bom. 273. 

--—a decree absolute for foreclosure is closely akin 

to auction sale, (j Pul Ian, A.J. C.) Badri Nath v , 
RadhaballabhraJji. 80 l.C. 622 = 

A.I.R. 1925 Oudh 199. 

—Improvements. 

_ -South Canara—Warg lands to which right 

of holding kumki lands attached—Usufructuary 
mortgage of—Improvements by mortgagee—Right 
on redemption to—Contract to the contrary When 
to be implied. 

In a case of a usufructuary mortgage of warg lands 
in South Canara to which the right of holding kumki 
lands is attached, when the warg lands and the kumki 
lands are both put in possession of the mortgagee and 
he effects improvements on both, he can on redemp¬ 
tion claim the value of improvements on the kumki 
lands as well as those on the warg lands. The kumki 
is for the purposes of redemption and the rights of 
the parties on redemption to be regarded as part of 
the security. Au agreement in the deed of mortgage 





















37 5 


DECENNIAL DIGEST, 1921—1930. 


376 


MORTGAGE^—Improvements. 

for the payment to the mortgagee on redemption of 
the value of the improvements effected by him on the 
warg property does not imply a contract to the 
contrary in respect of the kumki. {Beasley, C.J, and 
Krishnatt Pandalai, J.) Vasteva Holla v. Maha- 
bala Kao. 125 I.C. 530 = A.I.R. 1930 Mad. 674 = 

31 M.L W. 534 = 58 M.L.J. 575. 

•-"Where a deed of usufructuary mortgage pro¬ 

vided that the mortgagor shall pay the cost of 
murrdnimat shikast reklit" with interest. 

Held that the mortgagor shall pay net only for 
the ordinary repairs but also the expenses reasonably 
incurred in rebuilding the whole or a portion of the 
house mortgaged together with interest : A.I.R. 1921 
Lah, 238 Foil, (Shadi Lai, C. J. ar.d Jai Lal, J .) 
Khakati Ram v. Dina Nath, R)3 I.C. 46b = 

28 P.L.R. 371-9 L.L.J 296;-A.I.R. 1927 Lah. 815. 
Purchaser in execution of prior mortgage- 


decree—Suit by puisne mortgagee for sale — 
Purchaser cannot claim improvements. 

The auction-purchaser in execution of a decree on 
the first mortgage to which the second mortgagee was 
not a party, cannot claim the amount spent by him on 
improvements as payable before the second mort¬ 
gagee, who in a suit on his mortgage could bring the 
property to sale. ( Ryves and Gokul Prasad , JJ .) 
Budhi Lal v. Administrator-General of 
Madras. 65 I.C. 841 = 44 All. 418 = 20 A.LJ. 216= 

A.I.R. 1922 All. 104. 

"“•Interest—Cessation of. 

* - Interest runs in absence of contrary contract. 

Where there is no provision in the mortgage deed 
that interest would cease to run after expiry of a cer¬ 
tain period the ordinary presumption is that money 
was lent and interest was agreed to be charged all 
along. 19 All. 39; 20 All. 171, Foil. 11 A.L.J. 829, 
Dist. ( Lindsay and Sulatman, J J,) Benaik Rao 
V. Pulain Singh. 79 I.C. 69 = 5 L.R,A. Civ. 335 = 

A.I.R. 1924 All. 829. 

* - Time for payment fixed—Covenant to treat 

mortgage as absolute sale on default—-Interest does 
not cease to run at the-end of period . 

Where the mortgagor agreed to pay the mortgage 
money within a fixed period and in case of delault*, 
the mortgagee was to treat the transaction as an 
absolute sale, held that interest on the mortgage 
money will not cease to run by reason of the covenant 
from the date fixed for payment. (Ashworth, J.C, and 
Simpson, A. J.C.) Sangat Buksh v. Raw at Djjdeo 
Buk sh. 72 I.C- 263-9 O.L.J. 511 = 

A.I.R. 1923 Oudh 143. 

—Interest—Charge. 

-——Interest due, a charge on the estate. 

The general rule is that the mortgagee in the ab¬ 
sence ot any contract to the contrary , is entitled to 
treat the interest due under the mortgage as a charge 
on the estate : A. I. R. 1924 P.C. 183, Foil. (Waztr 
Hasan and Raza, JJ.) Ram Ratan Lal v. Aditya 
Prasad. 112 I.C. 481=3 Luck. 458 = 

_ , rr 5 O.W.N. 178 = A.I.R. 1928 Oudh 273 . 

Tho tnoi fgagee, in the absence oj any contract 
to the contrary, is entitled to the interest due under 
tho mortgage as a charge on the estate—Personal 
covenant oj a mortgage bond providing for interest 

Hypothecation clause not expressly referring to 
interest—Interest was still held to have been 
secured on the property mortgaged . 

The mortgagee in the absence ol any contract to 
he contrary is entitled lo treat the interest due unde. 

e mortgage as a charge on the estate ; 6 P L T 9s 
Kel. on. 

A zarpeshgi thika patta for a term of five years was 
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granted in consideration of an advance of Rs. 950 
carrying interest at 12 per cent, per annum under 
which interest was to be realized from the usufruct of 
the property. There was a provision that if the ad¬ 
vance be not repaid within the terms of the lease, the 
land was to remain in possession of the zarpeshgidar 
until repayment. Then there was a personal cove¬ 
nant by the mortgagor that in case of dispossession of 
the zarpeshgidar the principal zarpeshgi money with 
interest from the date of dispossession to the date of 
realization would be realized from the person and the 
other properties of the mortgagor. At the end there 
followed a simple mortgage in these words : “In 
security of the zarpeshgi money we mortgage the zar- 
pesbgi properties with the zarpeshgidar.” The mort¬ 
gagor sued to redeem the property. The mortgagee 
claimed interest. 

The lower Court held that as there was no mention 
of interest in the last clause, the defendant was enti¬ 
tled to redeem without payment of any interest, 

Held : that interest bad been secured on the pro¬ 
perty mortgaged. The mere fact that there was an 
express reference to interest in the personal covenant 
and no express reference to interest in the hypotheca¬ 
tion clause was not evidence of a contract not to make 
interest a charge on the property : 6 P. L. T. 97 
P. C.) Rel. on. (Dawson Miller , C.J. and Ross, J.) 
Rang Raj Singh v. Sheonarainlal. 110 I.C. 594= 

9 P.L.T. 785 = A. I. R, 1928 Pat. 3S8. 

In the absence of contract to the contrary a 
mortgagee is entitled to treat interest due under a 
mortgage as a charge on the property : A. I. R. 1924 
P. C. 183 and A. I. R 1926 Lah. 624, Foil. ( Shadilal , 

\ a l u . ai ) Sheo Ram v. Munrai. 

108 I.C. 124—28 P.L.R. 377-A.i.R. 1927 Lah. 850. 

moitgage is entitled to treat interest due 
under a mortgage as a charge upon the mortgaged 
property in the absence of any contract to the con- 

5'/.. 1 R -Vf* * p - C. 183. Foil. (Tckthan d and 
4.0 -J Badhawa Ram v. Akbar Ali. 

A C { L.L.J. 428 = A.I.R. 1927 Lah. 817. 

eed °‘ usufructuary mortgage provided that 
interest was to be at the rate of If per cent, per men- 

sem and, after proving for deducting the rent of 
f s : ■On : "As soon as you make 

payTtohwa^ ‘° tal am ° Unt at “ me " e sta11 

(Phirnfn ‘7' er v‘ al f was a charge on > e profits. 

J ' P -„„ V - ArUMUGAM V. M. Muthiah 

- S9 . IC ' 223—A.I.R, 1927 Mad. 1156. 

^ aagyjSBsaa.. 

Senfc“‘*£ ,h l 8 ge “ eral ™ le sliould not be 

FollA “ R V ,g P , 4 r T 1C t la L : A - LR - 1924 P.C. 183 

as oveUedbyl U 1924™ IV/'X? W? 1 , 
Lao.u Singh v. Si noK s.hgh 183 ' <&£%$} 

-• ■ , . A.I.R. 1926 Lab. 530. 

Principal nnh /°l rL ^ e,n P ii f }n on Payment of 

aiinuaiiy wth 

Discretion of Court. lntcrcst « charge— 

was recited 6 ’?■ eed * payment of interest 

gagorryeariv ai ?8 h gatl0n x t0 be met the mort- 
that the mortgagees'u efault . rt ' vas provided 
sale at any tfml , d bnng the property to 

cipal aud interest ami"?" “ r f C0Ver tl,eir P ric ' 
the morteairor. ,,, d M , was als0 provided, that 
Cipal onlyf ° 6re 10 redocm ^ Paying the prin- 
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MOK I Q AGE—Interest—Charge* 

Held, that, legally the mortgagors were entitled to 
redeem on payment of principal only and the interest 
was a charge only in the sense that it could be re¬ 
covered by a suit for sale. (A.I.R. 1922 Lah. 254, Dist.) 

But in order to avoid delay to mortgagee by a second 
suit for interest, the Court exercised its powers in 
equity and held that, the mortgagors would be entitled 
to redeem on payment of principal and interest for 12 
years, notwithstanding the clause in the mortgage deed 
to the contrary, (Harrison and Raoof,JJ.) Ramji 
Lal r. Minshi Lal, 79 I.G. 24= 

A.I.R, 1925 Lah. 182, 
-In the absence ol express condition in the mort¬ 
gage deed that interest will not be a charge upon the 
property mortgaged, the interest is a charge upon the 
property. (Mott Sugar, J.) Banwari Lal v. Kallu 
Khan. 82 I.C. 622=6 LL.J. 331 = 

A I R. 1925 Lah. 113- 

-The mortgagee, in the absence of any contract 

to the contrary, is entitled to treat the interest due 
under the mortgage as a charge on the estate. ( Lord 
Dunedin.) Ganga Ram v. Natha Singh. 

80 I.C. 820 = 6 P.L-T- 97 = 29 G-W.N. 558 = 
22 A.h.J. 688 = 20 M-L.W. 101 = 26 Bom. L.R. 750 = 

1924 M.W.N. 599 = 35 M.L.T. 141 = 

2 Pat. L.R. Civ, 257=5 Lah. 425 = 51 LA. 377 = 

5 L R P.C. 133 = 6 L L J. 551 = 11 O.L.J. 534 = 
A.I.R. 1924 P C. 183 = 47 M.L.J. 64 (P.C.). 

-In a deed providing for interest being paid out 

jf usufructuarily mortgaged property interest cannot 
be deemed to be charged on the property. [Dawson 
Miller , C.J., and Kulwant Sahay, J.) KiSHUN 
Prasad Shahu v. Hakim Chaudhury. 74 LC. 973 = 

A.I.R. 1924 Pat. 302. 

- Rents not in lieu of interest—Separate 

provision therefor—Interest is not a charge on the 
properties. 

In a mortgage with possession there was a separate 
provision fixing the rate of interest and the method by 
which it was to be recovered, namely, that the rents 
and profits were to be set off, as far as available, 
towards the payment of interest. The contingency of 
an excess of rents and profits, over interest or vice 
versa was specifically contemplated, and for the case 
of deficit, where the whole of the interest was not met 
from rents and profits, it was provided that the 
mortgagee may recover from the mortgagors 
month after month. The sum to be repaid prior 
tc redemption and for the purpose of redemption was 
merely the original principal sum. fit Id, that the 
doument meant that interest was not to be a charge 
on he mortgaged property but was left to be recover¬ 
ed inder the personal covenant of the mortgagors. 
(Scwabe, C.J., and Wallace, J.) Bysani Madhava 
v* K'shnasamy Chetty- 72 I.C. 987 — 

16 M.L.W. 743 = A.I.R. 1923 Mad. 71. 

•-Infect;—Compound interest. 

In tht^gg Q f a mortgage, interest at 9 percent, 
compoun interest i s excessive and would not, in any 
event be 4 orce d by Court. [Piggott and Walsh, JJ.) 
Govind T>^ v Ram Charan Lonia. 68 I.C. 307 = 

A.I.R. 1923 All. 235. 

—Interest—'instruction- 

-.— Intere riause afn bigums—Benefit to mort¬ 
gagor. 

"Where the .^ s usec j j n a mortgage-deed are 
capable of two -g rent interpretations in regard to 
the rate of inter mo rtgagee is entitled to a 

decree with intere .. ^ j esser ra te, if it is uncer¬ 
tain which of the \ rates | s allowed by the docu¬ 
ment. (Macnatr, . j Q and staples, A.J.C. . 
Bhaskar Rao v. JKUNDi a.I.R. 1929 Nag. 162. 

v 


MORTGAGE—interest—Nature of, 

- Construction of—Deed stating that mort¬ 
gagee was entitled to possession of the property in 
lieu of the principal in case of default and that 
during possession he should not claim interest — 
Mortgagee was held not entitled to interest on the 
sum accrued as interest on original principal up to 
date of his taking possession for default. 

Where it was stipulated that if the interest be not 
paid on due date it would be added to the principal 
and that interest would run on the total amount of 
principal and interest; where mortgagee had the 
option to take possession of the mortgaged property in 
lieu of the principal amount for a period of 12 years 
from the date of entering into possession in default of 
mortgagor fulfilling certain conditions and where it was 
provided that during the period of possession the 
mortgagee will appropriate in lieu of interest all the 
produce profits of the mortgaged villages, And where 
during the period of possession, neither the mortgagee 
would have any claim to interest nor the mortgagor 
to profit; nor would there be any accounting as to 
shortage or surplusage of profits at the time of 
redemption : 

Held : that the possession to which the mortgagee 
was entitled was not only in lieu, of the original princi¬ 
pal, but of the whole amount due at the time, so that 
the mortgagee had no right to further interest on the 
sura which had accrued by way of interest on the 
principal till date of possession. (Dalai, J. C. and 
Neave, A. J. C.) (Raja Seth) Swami Dayal v. 
Muhammad Sher Khan. 83 I.C. 829 = 

11 O.L.J 148 =A>LR. 1925 Oudh 39. 

■ —A usufructuary mortgage provided that after 

the expiry of thirty years at the time of redemption, 
interest shall be paid along with the principal at the 
rate of 1 per cent, per mensem.’ 

Held , that interest was to begin from the expiry of 
mortgage period. (Mr. Ameer Alt.) Raja Sir 
Mohemmad Ali Mohammad Khan Bahadur v. Qu2i 
Ram2an All 58 LC. 891 = 69 I.C. 65 = 

23 O.C. 150 = 24 C.W.N. 977 = 14 M.L.W. 710 = 

7 O.L.J. 350=A-1. R. 1921 P.C. 100 (P.C.). 
•^Interest—Damdupat. 

In a mortgage suit where interest is calculated at 
the contractual rate up to the date of the dies datus, 
the decree is subject to the rule of damdupat up to 
that date. (Mitra, A.J.C.) Narayan v. Waman. 

59 LC. 121 = A.I.R. 1921 Nag. 133. 
—Interest—Legality of. 

Condition in a mortgage-deed for the payment of 
compound interest on failure of payment of interest at 
the end of each year is not unlawful and unen¬ 
forceable. ( Zafar Ali and Jaxial, JJ .) Ml . Jaswant 
Kur v. Gajan Singh. 112 LC. 602 = 

A.I.R. 1928 Lah. 601. 

-Interesfe“Nature of. 

- Loan on a mortgage payable by yearly instal¬ 
ment with interest—Defaulted instalment to bear 
compound interest at higher rate—On default of 
three instalments whole sum to become exigible—* 
Default made—Interest on the exigible sum is 
simple and not compound . 

Courts do not lean to compound interest nor award 
it in the absence of stipulation: 28 Bom. 371, Rel. on. 

Where a loan was taken on a mortgage on condi¬ 
tion that it should be repaid by annual instalments 
along with the interest, that if there was a default in 
the payment of any instalment that instalment was to 
bear compound interest at a higher rate, and that in 
default of three instalments the whole sum was to 
become exigible. 

Held : that there was no express stipulation to pay 
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MORTGAGE—Interest—Nature of. 

interest after the whole sum became exigible. The 
condition that defaulted instalments should carry 
enhanced compound interest was a condition by way 
of penalty and provided only for the period during 
which instalments were in arrears but the whole sum 
was not exigible. 

As in the bond there was no express stipulation for 
compound interest, the stipulation compound being 
by way of penalty com ing into force as soon as there 
was default, it cannot be a provision for compound 
interest and only simple interest could therefore be 
awarded: 28 Bom. 371, Foil. (Macnair, A.J.C.) 
Asaram v. Dnanoba. 105 I.C. ‘<58 = 

23 N-L-R. 166 = AI.R. 1928 Nag. 67. 
———Deed providing for compound interest on 
dcfaul' of any instalment on demand —A r o de¬ 
mand made till all instalments becoming due — 
Compound interest is not payable. 

A mortgage-deed, under which amount was payable 
by instalments provided “Should in any instalment as 
aforesaid there be default in paying either the princi¬ 
pal sum or the interest, we shall, whenever you may 
require, for the principal sums as may be due till 
then, irrespective of the subsequent instalments, pay 
compound interest accruing thereon at 1£ per cent, a 
month at 12 months’rest, from the date of default. ' 
The last instalment was payable in May 1921, Cer¬ 
tain instalments were paid and endorsements made 
on the document. On the 19th June 1918, a sum of 
money w'as paid as compound interest, but the com¬ 
pound interest paid was with monthly rests at 14 
annas per cent, and not as stipulated in the docu¬ 
ment. Then nothing was paid, and, on the 21st 
November 1921, the mortgagee sent a notice demand¬ 
ing payment, but by the time the notice was sent, all 
the instalments had become due. 

Held : that there was no question of exercising 
any option. 

As the notice was not sent after the instalments 
had become due, the mortgagee was entitled to simple 
interest at 14 annas per cent, and not enhanced in¬ 
terest or compound interest: (1918) M. W. N. 586, 
Foil. 

The fact that the mortgagee got compound interest 
in a manner not provided tor by the terms of the 
document would not show that there was any pro¬ 
mise to pay compound interest for future default at 
the same rate. (Kumaraswavn Sastri and Curgen- 
vcn,JJ.) M. S. Venkatachalam v. Doraiswami. 

102 I.C. 141 = A.I.R. 1927 Mad. 1158. 
— Com pound interest—No presumption exists 
in its favour , in absence of specific stipulation. 

The mere fact that the mortgage is for a period of 
four years, and according to the deed interest was 
calculated every two years does not give rise to a 
presumption that compound interest is to be charged 
after every two years, when there is no specific 
stipulation to that effect, {Zafar Alt, J.) Bawa 
Farbadh Singh v. Babu Bodh Raj. 92 I.C. 195 = 

7 L L.J. 414 = 26 P.B R. 682 = 
A.I.R. 1925 Lah- 603. 

■-Where at the end of one year from the date of 

the mortgage document, if there was a default of pay¬ 
ment of both principal and interest, the mortgagee w’as 
entitled to compensation and where the Lower Courts 
allowed interest at an enhanced rate on the principal 
only. 

Held : this was sufficient compensation for default 
in respect of both the principal and the interest. 
(Ramesam ,J.) Ratnam Pill a i v. Kamalambal 
Ammal, 86 I.C-793 = 21 M.t.W. 252 = 

A.I.R. 1925 Mad. 778 = 48 M L.J. 213. 


MORTGAGE—Interest—Payment of, 

■ — Practice — Pleadings—Mortgage Suit—Plea of 
no legal necessity, by mortgagor if covers rate of 
in tcrest also. 

Where the defendants, mortgagors, in their written 
statement, alleged, “The bond sued upon is entirely 
illegal and without passing of consideration and is 
without legal necessity. 

Held a plea, even in such general terms, opens the 
defence that there was no necessity to borrow at the 
high rate of interest and, that the onus of showing 
existence of its necessity lies on the lender. Evidence 
on the lender’s part that the money, could not, in the 
circumstances, have been raised at less interest would 
suffice to shift the onus so that, if the defendant led 
no evidence to controvert that statement, the lender 
would prevail. But when there is no evidence and 
where the interest charged is far in excess of com¬ 
mercial rates, then undoubtedly the lender has not 
discharged his task. Evidence simply that on one 
other occasion, the mortgagor had borrowed at high 
interest is not in any way conclusive as of what he 
might have done on the occasion.in questiou. 41 A. 571 
P.C.; A. I. R. 1923 P.C. 37, Foil. ( Lord Dunedin .) 
Radha Kishun v. Jag Sahu, 80 I.C. 791 = 

5 P.L T. 434 = 51 I.A. 278 = 26 Bom. L.R. 732 = 

20 M.L.W. 285 = 2 Pat, L.R.. 2ib = 
35 M.L.T. 177=4 Pat. 19 = 22 A.L.J. 957 = 
29 C.W.N. 293 = 11 O.L-J. 652 = 5 LR.PC. 129= 
A.I.R. 1924 P.C. 184 = 47 M.L.J. 329 (P.C.V 

—Interest—-Payment of. 

- Interest payable annually—Period seven 

years—No clause about interest after period — 
Interest payable. 

The mortgage deed provided that interest would be 
paid every year during the fixed period of seven 
years and in case of default the mortgagee would 
enter into possession, and that there would be re¬ 
demption after the period of seven years. There was 
no express covenant in the document which specifi¬ 
cally stated that interest would be recoverable even 
after the period of seven years had expired. On the 
other hand, there was no clear recital which would 
show that no interest after that period would be due. 

Held : that in the absence of any express recital to 
the contrary it must be presumed from the terms of 
the document that subsequent interest was contem¬ 
plated and that the mortgagors were liable for the 
same : 19 All. 39 (P.CJ and A.I.R. 1923 All. 7, Rtf. 
on. ( Sulaiman and Kendall , JJ.) HARI RaN'V. 
Gokul Prasad. A.I.R. 1930 All. (24. 

•-Plaintiff mortgaged his property for a periol of 

six years to the defendant and agreed to pay interest 
every month consenting to pay it even for the ^er- 
calary months, according to the vernacular ca in< f ar - 
Subsequently he executed a rent note agreein t0 P a y 
rent at the rate of the interest every mo ,fl ^ or ^2 
months. On redemption plaintiff’s agent p, J Merest 
for 74 months including the two mterca) ^ “oaths. 

Held : that the rent note did not sir‘ rSec f e 
mortgage and the mortgagor was boup l ° P a y inte¬ 
rest even for the two intercalary montk 

Held further : that as the payment 38 voluntary, 
it could not be recovered by the plai^" (Kemp, Ag, 

C. J., and Murphy , J.) Manilaj ^allubhai v. 
Chandulal Tribiiovandas. 

1930 Bom. 430. 

— 1 • P. fief, 8. 65. 

Where from the language of r [ lorl fi a Se deed it is 
quite clear that interest shall f P a yable to the 
mortgagee after a certain dr, e mort fi a h r ee is not 
entitled to interest after tb Jate * (Ashworth and 
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MORTGAGE—Interest—Payment of. , 

Ro&t, JJ ,! Gourishankar v. Bhairon Pershad. 
92 I.C. 17 = 13 O.L.J, 289 = A.I R. 1926 Oudh 207. 

-- Usufructuary mortgage—Clause for recovery 

of money in case possession not given—Right to 
interest. 

Where there was no express provision in an usufruc¬ 
tuary mortgage deed for the payment of interest, but 
there was a clause that should the mortgagor fail to 
compensate from his other properties for the loss of 
possession suffered by the mortgagee, the latter would 
be entitled to whole mortgage money with costs and 
damages. 

Held : that the mortgagor was entitled to interest 
for the part of the debt proportionate to the portion 
of the property of which possession was not given to 
him : 9 O. C. 144, Dist. {Neave, A. J. C.) Basawan 
v. Natha. 82 I. C. 747 = 11 0, L. J. 452 = 

A. I. R. 1925 Oudh 30. 

■ ■ 1 ■■Where a mortgagee failed to keep regular 

account of the income of the mortgaged property 
according to the agreement in the mortgage-deed; Held 
The interest on the mortgage money and the income 
of the garden should balance each other. 95 p. L. R. 
1908, followed. (Shadi Lai, C. J. and Harrison, J.) 
Shambhu Nath v. Nihal Chand. 

A. I. R. 1922 Lah. 21?. 

—Interest—Post diem. 

-- Mortgagor making default—Interest should 

be allowed till debt is recovered. 

In the absence of anything to the contrary in the 
terms of a mortgage deed, it cannot be presumed that 
the parties intended that the debt advanced by the 
mortgagee should cease to carry interest after a default 
was made by the mortgagor in discharging the 
mortgage-debt, the ordinary presumption is that a 
creditor who has advanced a debt on interest, intends 
that debt to carry interest till the same is paid off : 
35 All. 534, not Foil.; A.I.R. 1923 Alt. 7 Foil. (Iqbal 
Ahmad, /.) HanOMAN Rai v. Dipan R,ai. 

100 I. C. 5 = A. I, R. 1927 AH. 793. 

- —Mortgage by conditional sale—*Post diem 

interest when allowed. 

Where the mortgage deed is silent as to the 
payment of post diem interest and there is no express 
provision that post diem interest is not to be paid, the 
presumption is that interest was intended to run so long 
as the principal money was not paid off : 19 All. 39 : 

20 All. 171 ; 1 O. L. J. 50; and 7 O. L. J. 348. Rel . on. 
(Raza,J.) Amar Singh v . BaiJnath Singh. 

93 I. C. 958 = A. I, R. 1926 Oudh 378. 
-—There is no fixed construction for con¬ 
tracts to be adopted in all cases where there is a 
question of post diem interest. The determination of 
th^ question 'must depend upon the construction of the 
terms of the document as a whole. The strictest cons¬ 
truction of the word is in accordance with the usual 
intention of the parties to similar deeds: 19 All. 39 ; 
35 AH. 534, Foil. (Wazir Hasan, A.J.C ,) Sant 
Bakhsh v. Dildar Husain. 76 I. C. 1053= 

A; I, R. 1925 Oudh 47. 

-Where no express provision for post diem 

interest was made in a mortgage deed which, however, 
taken as a whole, provided that interest was to run 
without any limitation as to the period of its currency, 
post diem interest ought not to be refused. 
(Rupchand Rilaram, A. J. C.) 'ulsidar Keshow- 
das v. Hashi. 78 I. C 868 = 19 S. L. R. 237 = 

A. I. R. 1925 Sind 164- 

_ -—English mortgage—'Mortgagee is entitled to 

post diem interest after the due date but not com¬ 
pound interest—Mortgagee with power of sale can 
claim post diem in teres t. 


MORTGAGE—Interest—Post diem. 

The mortgagee of an English mortgage is entitled 
to post-diem interest up till the date of redemption at 
the same rate as that provided for in the document 
for the period fixed for payment unless the terms of 
the document show that the parties intended that no 
interest should be paid subsequent to the date when 
the mortgage-money falls due. (Case-law reviewed). 
The mortgagee is however not entitled to compound 
interest. A power of sale to the mortgagee on failure 
of the mortgagors to pay the amount with interest on 
the due date does not impliedly destroy right to 
subsequent interest. [Kttmaraswamy, Sastry 
Cahmbell v. Audikesavalu Naidu. 82 I.C. 393 = 

20 M.L W. 153 = A.I.R. 1924 Mad. 736. 

-Where the mortgage money was payable after 

two years and the contract rate was 22 \ per cent per 
annum with yearly rests but there was no stipulation 
for interest after two years. Held', that after that 
period contract rate should not be allowed especially 
when the security was amply sufficient. When the 
contract rate is so onerous,the deed should be read as 
far as possible in favour of the mortgagor. ( Dalai A.J. 
C.) Hussain Khan v. Ganesh Prasad. 77 I.C. 383 = 

10 O.L.J. 390 = A.I.R. 1924 Oudh. 118. 
-- —.Mortgagee is entitled to, till payment. 

A mortgagee is entitled to post diem damages .at the 
rate of interest stipulated in the instrument of mortgage 
and for the whole period during which the principal 
sum has remained unpaid. 3 Lah. 200, Foil. Interest 
on the cost of repairs should not be given. 57 1\R, 
1888, Dist. (Campbell, J.) Ramji Lal v. Shibba. 

75 I.C. 667 = A.I.R. 1923 Lah. 309. 

-—Where ante diem interest is not charged on 

the mortgaged property, post diem interest by way 
of damages cannot be charged on the property. 
(Scott Smith and Brasher, JJ .) Tulsi Ram v. 
Kanshi Ram. 70 I.C. 986 = A.I.R. 1923 Lah. 254. 
———Post diem interest not provided in docu¬ 
ment—Subsequent interest by way of damages can 
be given. 

A property was mortgaged for Rs. 1 -80( ; and was to 
be redeemed in 6 years. Out of the consideration 
Rs. 1,000 was to bear interest Rs. 250. Income from 
property was to be appropriated for interest on the 
remaining 800 Rupees. Plaintiff who purchased 
of the equity of redemption sued for redemption. 

Held : interest should be allowed on Rs. 333-5-4 i.e., 
1/3 of Rs. 1,000 on which interest was to be charged 
according to the original contract of six years at the 
contract rate and as to post diem interest 18 p. c. 
was a reasonable rate up to date of decree. (Shadi 
Lal, C.J. and Abdul Quadir, J.) Ghannu Ram v. 
Hatu Ram. 79 I.C. 984 = A.I.R. 1923 L&h. 54. 

_ No stipulation as to interest after due date 

_p 0 $t diem interest can be claimed as damages 

for entire period if mortgagee is defendant and 
for 6 years if he is plaintiff. 

In the absence of any stipulation, express or im¬ 
plied, the mortgagee is not entitled to interest after 
the due date. But he is entitled to damages to be 
calculated ordinarily at the covenant rate of interest 
and for the entire period during which the principal 
sum has remained unpaid, unless the mortgagee is 
himself the plaintiff in which case the period is the 
same as that prescribed by the Statute of Limitation 
for a suit for the recovery of damages on the footing 
of the mortgage in his favour. 

Per Rossignol, J .:—In the case of mortgages 
comprising a stipulation of conditional sale a covenant 
to pay post diem interest up to date of redemption 
must be implied, unless there are very strong reasons 
to the contrary, (Shadi Lal, C.J,, CHeyis, Scott- 
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MORTGAGE—] nterest—Post diem . 

Smith, Le Rossignol and Broadway, JJ.) Motan 
Mal v. Md. Baksh. 66 I.C. 771 = 3 Lah. 200 = 
42 P-LR. 1922 = A.I.R. 1922 Lah. 254 (F.B-). 
-Where it is agreed that a mortgage with posses¬ 
sion of a house should be redeemed within four years 
on payment of the principal sum with interest at 9 per 
cent, per annum, failing which the mortgage would 
become a sale, no interest could be allowed after the 
expi r y of that period. 57 P. R. 1914 ; 94 P. R. 1914, 
Foil . (Martineau, J .) Ghatu Ram v. Ram Mal. 

64 I.C. 230 (Lah). 

—Interest—Recovery of. 

The mortgagees are not entitled to any interest on 
the mortgage money after the mortgaged properties 
have been sold and the mortgage has come to an 
end and they cannot be allowed interest on the sale 
proceeds of the mortgaged properties while they are 
lying in, the Court. (Heald and Otter , JJ.) 
S. A. S. Chettiar Firm v. U. Min Din. 

118 I.C. 416=A.I.R. 1929 Rang. 127. 

-Where the bond stipulates that in lieu of interest 

the mortgagee is put in possession of the mortgaged 
property and it is not found that he has been dispos¬ 
sessed, he cannot be entitled to any interest but can 
recover only the principal. (Cuming and Pay> 2 t JJ.) 
Krishna Charan v. Nitya Sundari. 97 I.C. 412 = 

A.I.R. 1926 Cal. 1239. 

—Interest—Reduction of- 

A Court has no power to reduce the contract rate of 
interest solely on the ground that it is excessive: 
A.I.R. 1923 Oudh 8, Foil, 1 G.L.J. 263, Dist. (Raza,J.) 
Sarda Bux Singh v. Kandia Bux. 92 I.C. 665 = 

13 O L.J. 330. 

—Interest—Set-off. 

P mortgaged certain lands to U. P for satisfaction 
of V let out in thika some of the lands mortgaged to 
U's nominee M for payment of interest. From the 
date of possession M was to pay to V every six 
months towards interest year after year until repay¬ 
ment of the entire debt a certain sum. After some 
years P took a sub-lease from the lessee and under¬ 
took to pay the interest directly to the mortgagee. 
When the sub-lease was taken Rs. 2,000 was paid by 
the mortgagors as peshgi. t7 brought a suit for his 
mortgage amount. 

Held : that M was only a figure-head and therefore 
the peshgi paid must be set oft against interest due on 
the mortgage. ( Ross and Wort, JJ.) UpEndra 
Nath Basu v. Thakur Prasad Singh. 

113 I.C. 715 (Pat.). 
—Keeping Alive — See Also T. P. Act, S. 75 and 
101 . 

-A mortgagee is entitled to have the properties 

sold in execution of mortgage decree in his favour 
subject to his prior usufructuary mortgages. 38 Mad. 
927 (F.B.) Foil. (Sadasiva Aiyar and Spencer, JJ.) 
Sanyasiah v. M. P. Atchanna Naidu. 70 I.C. 759= 

15 M.L.W. 289 = A.I.R. 1921 Mad.'624 = 

42 M.L.J. 339. 

—Merger. 

- Mortgage suit pending—Plaintiff acquiring 

property in Court sale in execution of money decree 
against defendant—Suit must be dismissed. 

Where during the pendency of a mortgage suit the 
mortgagor’s right, title and interest in the suit proper¬ 
ties were acquired by the mortgagee by virtue of a 
sale in execution of a money decree and where the 
sale was confirmed after the mortgage suit had been 
decreed ex parte. 

Held’, in appeal that the mortgage suit must be 
dismissed as the mortgage must be deemed to have 
been satisfied on the date on which the plaintiff had 


MORTGAGE— Personal covenant- 

acquired in the execution sale the mortgagor’s interest. 
(Venkatasubba Rao and Srinivasa Aiyangar, JJ) 
Balamani Ammal v. Rama Aiyar, 87 I.C. 57 = 

21 M.L.W. 528 = 1925 M.W.N. 163 = 
A.I.R. 1923 Mad. 786 = 48 M.L.J. 273. 


—Moveables. 

Hypothecation of moveables without possession is 
legal. (Makerji, J.) Jatindra Chandra Chow- 
dhury v. The Rangpur Tobacco Co.. Ltd. 

80 I.C. 20 = A.I.R. 1924 Cal. 990. 


—Moveables—Mortgage of. 

Sale by mortgagor to third party without notice of 
mortgage—Mortgagee cannot follow the property in 
the hands of the third person, without notice. (Maung 
Kin, J.) Maung Shwe IIn yin v. Lala Ful- 
chand. 74 I.C. 52 = 1 Bur. L.J. 136 = 

A.I.R. 1923 Rang. 60. 

—Novation- 

The prayer of an application in settlement proceed¬ 
ing was that a certain mortgage with its terms stated 
in it might be recorded in the settlement papers. The 
application was followed by a compromise between 
the parties. The profits of the mortgaged property 
were by amicable settlement fixed at a certain amount 
and the shares of mortgagor and mortgagee therein 
were so settled that the mortgagor got a slight advan¬ 
tage over the share to which he had been entitled 
under the original mortgage. The compromise 
further stated that the arrangement reached thereby 
would come into effect from the commencement of a 
certain year. The compromise was accepted and 
recorded by the settlement Court and was followed by 
entries in the Khasra. 


Held, that the arrangement amounted to a fresh 
mortgage. (Wazir Hasan, AJ.C.) Balak Dasa- 
undhi v. Deputy Commissioner of Fyzabad, 

84 I.C. 150 = 12 O.L.J. 60 = 27 O.C. 357 = 
' A.I.R. 1925 Oudh 308. 

—Occupancy holding. 

Mortgage of non-transferable tenure is valid as 
between mortgagor and mortgagee, (Sen and Niama- 
tullah, JJ.) Gaji Singh v. Mr, Nechabha. 

119 I. C. 514 = 1929 A. L. J. 309 = 
10 L. R. A. Rev. 138 = A.I.R. 1929 All, 223. 
—Penalty. 

A mortgagee who in the past has waived his 
right on the occurrence of a default, is not bound to 
give notice before enforcing his penalty on a subse¬ 
quent default that the waiver will not be repeated. 
{he Rossignol and Harrismt, JJ .) Partab Singh v. 
Nathu * 69 I. C. 706=3 Lah. 285 = 

A. I. R. 1922 (Lah.) 416. 

—Personal covenant. 

Where a mortgage deed fixed a date for pay¬ 
ment and recited that the mortgagor, having paid the 
money by the date, will take back the land mortgaged 
: ^ ere was a personal covenant to° pay. 

7 m IS! 0 ;/!® 1 ®) M - W - N 672 & n L. W. 434. Dist. 
T7\ ' ^ ^ Foil. ( Odgcrs and Hughes, 

JJ-) Kangaswami Ayyangar v . Veeraraghva- 
charry. 76 c 1003 = 18 M.L. W. 620= 

33 M. L. T, 73 = 1923 M. W. N. 789 = 
A. I. R, 1924 Mad. 513 = 46 M. L. J. 56. 

i crsonal covenant is implied in every 
mortgage. . . ■ [vj 

Every mortgage includes a personal covenant to 
repay t e money lent unless it is negatived expressly 
or y necessary implication by the terms of the bond 
oi e circumstances of the case. Express agreement 
to repay the debt is not necessary. 12 N.L.R. 19 found 
over-ruled. 4 Mad. 179 Dist. and A.I.R, 1922 Nag. 119 
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MOKTGAGE— Personal covenant- 

Piss. (Halitfax, A.J.C .)Gori Kisan v. Mt. Mankuar 
78 I. C. 239=20 N. L. R. 46=A.I.R, 1924 Nag. 97. 
- stipulation regarding interest, with¬ 
out limitation as to its currency—Must be treated 
as applicable to whole period of mortgage. 

Where a deed of mortgage provided that the mort¬ 
gagor shall pay the principal money secured by the 
mortgage with stipulated interest within 7 years, and 
further that the interest due shall be paid half-yearly 
and that if the interest for any half-year remained un¬ 
paid it shall be added to the principal and shall carry 
compound interest at the stipulated rate, Held : a 
general stipulation in a mortgage deed that the mort¬ 
gage money shall bear interest at a certain rate with¬ 
out any limitation as to its currency should be treated 
as applicable to the entire period for which the mort 
gage money might remain unpaid. (Kanhaiya Lai, 
J - C.) Najmunnisa v. Raghunatii. 67 I. C- 963 = 

26 0- C- 36 = A. I. R. 1922 Oudh 122. 

—Personal Liability. 

•-An alienation by a Hindu father is not void ah 

initio, but is voidable at the instance of his sons or 
reversioners. Where the mortgage contained an in¬ 
demnity clause that if any objector or claimant arose, 
then the mortgagor would be personally liable, as 
soon as the decree was passed in favour of his sons 
that the property was not liable under the mortgage, 
the indemnity clause came into action and the mort¬ 
gagor became personally liable to recoup the mort¬ 
gagee and limitation began to run from the date of the 
decree. ( Dalip Singh, J .) Biharilal v. Harisingh. 

106 I. C. 816 (Lah). 
In India a mortgage carries with it a personal 


MORTGAGE—Prior and subsequent. 

get an order of mutation in revenue Court, the puisne 
mortgagee brought the present suit against the prior 
i ' " tgagee for possession, 

Held : that the puisne mortgagee was entitled to 
possession upon payment of the amount which was 
decreed as due to prior mortgagee in his suit of 1919, 
Held also : that as the puisne mortgagee was in 
! 'ossession as usufructuary mortgagee, the prior 
mortgagee was entitled to interest at the rate decreed 
in suit of 1919 up to a date fixed by the High Court : 
A.I.R. 1922 P.C. 11, Rel. on. (Batter ji and King, JJ.) 
M A KHAN Lal V. Sohan Lal. AIR. 1930 All. 3S5. 
Suit by prior mortgagee against mortgagor and 


subsequent mortgagee—Personal decree cannot be 
passed against subsequent mortgagee.{S Wt Lal, CJ. 
and Abdul Qadir.J.) Khazanchi Shah v. Nizam 
Din. 31 P.L.R. 506 = AXR. 1930 Lah. 791. 

Rights of prior mortgagee can be enforced against 
subsequent mortgagee with full notice of prior mort¬ 
gagee. {Jailal , J.) Nand Lal v. Nakain Singh. 

117 I.C. 666 = A.I.R. 1929 Lah. 207. 

-The usufructuary mortgagee is entitled to prevent 

an encroachment or trespass upon the property 
mortgaged while a simple mortgagee is not so entitled. 
But such rights relate to acts of third persons and not 
as between a prior and a subsequent mortgagee, 
(Jailal, J.) Nand Lal v. Narain Singh. 

117 I.C. 666 = A.I.R. 1929 Lah. 207. 

Where the subsequent mortgagee is impleaded in 


liability. 14 All. 573. Foil. {Gokul Prasad, J.) 
Amar Deo Pande v. Gaya Pande. 71 I. C- 393= 

A. I. R. 1923 All. 408. 
-—Lallan Gaban/orw of mortgage does not in¬ 


volve personal liability. 

If the mortgage is a mortgage with a condition of 
“ lahan gahan it ordinarily involves no personal 
liability on the part of the mortgagor for re-payment 
of the debt, unless it may, by special agreement or 
local custom, confer on the mortgagee the option of 
recovering the money from the mortgagor personally. 

The parties having adopted a form of mortgage which 
ordinarily is understood to involve no personal lia¬ 
bility must be taken not to have contemplated it. 

(Kotval, A. J. C.) KuNDANMAL v, Wasudeo. 

69 t C. 615 = 5 N. L. J- 259 = 19 N L R. 67 = 

A.I.R. 1922 Nag. 119. 

—Personal Remedy. 

The question, whether the plaintiff is entitled to a I ground of limitation. 


the suit of the intermediate mortgagee and is given an 
opportunity to redeem the latter but he refrains from 
doing so, he cannot subsequently obtain a decree on 
his subsequent mortgage for sale subject to the 
intermediate mortgage. ( Dalai and Pullan, JJ .) 
Mr, Anpurna Kunwar v. Ram Padarath. 

100 I.c. 670 = 49 All. 430 = 25 AXJ. 353= 

A.I.R. 1927 All. 417. 

■-A hypothecated eight villages to B in 1898. 

Subsequently in the same year the same villages were 
mortgaged to C. Again in 1900, two of the villages 
were usufruetuarily mortgaged to B for a certain 
amount including the amount due under the first 
mortgage. Under the usufructuary mortgage B was 
entitled on dispossession to sue for the amount due to 
him and to recover the same from the villages com¬ 
prised in the first mortgage. B was dispossessed in 
1911. He sued in 1922 to enforce his first mortgage. 
C had in 1909 sued on his mortgage, impleading B as 
a party and purchased two of the villages under his 
decree and he contested B's right to enforce his 
charge against the items purchased by him on the 


personal decree, for the recovery of the money which 
has been found advanced, the mortgage-deed having 
been held invalid, is a question of the Limitation Act, 
the period of limitation being in such a case six years. 
(Mukerjee and Buckland, JJ.) Sristiuhar Ghose v. 
Rakhyakali Dasi. 63 I. C. 507 = 49 Cal. 438 = 

26 C. W. N. 264 = A. I. R. 1922 Cal. 168. 
—Prior and subsequent. 

■- Suits by prior and puisne mortgagees without 

either impleading the other—Decree in favour of 
both mortgagees—Puisne mortgagee bringing suit 
for possession held entitled to possession on pay¬ 
ment of mortgage money to prior mortgagee. 

A prior mortgagee brought a suit in 1919 on his 
mortgage and obtained a decree for sale without 
impleading the puisne mortgage wlio was in actual 
possession of the mortgage premises as usufructuary 
mortgagee. The puisne mortgagee, in: 1921, instituted 
a suit for sale on his mortgage-without impleading the 
prior mortgagee and got a decree. But on failure to 

D. D, Vol. IV—25 


Held : that C was not bound by the provision in 
the usufructuary mortgage giving B a fresh right to 
sue on the simple mortgage from the date of dis¬ 
possession. 

If B retained a right to sue on the simple mortgage, 
he did so only in accordance with the rule of limita¬ 
tion applicable to that bond and that the suit was, 
therefore, barred by limitation. ( Dalai and Pullan , 
JJ .) Mr. Anpurna Kunwar v. Ram Padarath. 

100 I.C. 670 = 49 All. 430 = 25 A.L.J. 353 = 

A.I.R. 1927 AIL 417. 
A mortgagor effected a mortgage and died. 
His major son, acting for himself and his minor sons, 
effected a second mortgage and then a third mort¬ 
gage was effected by the widow of the mortgagor acting 
for the minor sons ; second mortgagee brought a suit 
for redemption of the first mortgage, in which objec¬ 
tion was taken by the first mortgagee that the second 
mortgage was invalid on the ground that the major son 
could not ‘validly effect a mortgage for-the minors; 
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MORTGAGE—Prior and subsequent. 

the sons supported the plaintiff’s claim. 

Held : that the first mortgagee cannot question the 
validity of the second mortgage in face of the sons’ 
acceptance of the second mortgage in pleadings. 
(Jai Lai , J.) Maula Bakhsh v. Imam Din. 

101 IX. 324 = 28 P.L.R. 6 = ALR. 1927 Lah. 81. 

- Suit by subsequent mortgagee without im¬ 
pleading prior mortgagee—-No relief in respect of 
Prior mortgage sought—■Court should not go into the 
validity or existence of prior mortgage—Any 
decision given is not binding. 

It is open to a second mortgagee to sue for and 
obtain a decree for sale of the property covered by 
his own mortgage without impleading the prior mort¬ 
gagee of the same property ; the effect of a decree 
based on a second mortgage is only to direct sale of 
such rights of the mortgagor as existed at the date of 
that mortgage,the rights of the prior mortgagee being 
in no way affected by it. The property is necessarily 
sold subject to the pre-existing rights under the prior 
mortgage. If the second mortgagee wants the mortga¬ 
ged property to be sold free of the prior encumbrance 
and if he had reason to think that the prior mortgage 
was either non-existent or fictitious or invalid for any 
reason, it is open to him to challenge it and he might 
frame his suit differently and ask that a decree direct¬ 
ing sale of the property free of the so-called prior 
encumbrance be passed in the suit, and in that case, 
if the person who relies upon the prior mortgage 
fails to prove it, the second mortgagee would be 
entitled to a decree directing the sale of the property 
free of the prior encumbrance. But where he does 
not seek that relief, it is wholly unnecessary to go 
into the question of the existence or validity of the 
prior mortgage and if the Court has through inadver¬ 
tence decided it, the decision is not binding on the 
defendant ; 26 Mad. 760 ; 2 N.L.R. 94 and A. I. R. 
1924 Nag, 429, Ref. (Kinkhede/A, J. C.) Balwant 
v. Manohardas Rangildas. 97 I.C. 977 = 

A.I.R. 1927 Nag. 38. 

- Prior mortgagee impleaded as holding next 

subsequent mortgage—His priority is not lost. 

The prior morigagee is not barred from putting 
forward his claim, when the prior mortgage is not 
impugned in the suit by subsequent mortgagee and 
the subsequent mortgagee has not sought to displace 
the prior title of the prior mortgagee and postpone it 
to his own. The same principle applies if the prior 
mortgagee happens to have a third mortgage on the 
same property and is impleaded in the suit as such : 
47 Cal. 662 (P.C.), Ref. {Walsh and Dalai, JJ. 
Collector of Moradabad v. Md. Hidavat All 
94 I.C. 505 = 43 All. 554=A.I.R. 1926 All. 449. 

-- First mortgagee's suit impleading second 

mortgagee—Second mortgagee not redeeming — ! 
Property sold to first mortgagee—Full value real¬ 
ised and credited to first mortgage — Second mort¬ 
gagee has no right against property. 

Where three properties were once mortgaged to 
one and then again to another and the second mort¬ 
gagee was a party to the first suit by the first mort¬ 
gagee and failed to exercise his right of redemption, 
he can have no rights against such properties which 
pass away to the purchaser in execution of the first 
decree, free of both the mortgages. Where, there¬ 
fore, instead of an actual Court sale the property is 
sold to the first mortgagee himself and full credit is 
given by him for jthe value towards the first mort¬ 
gagee the sanv; *esult is attained as if they are sold. 
The effect of ta** first suit is not t*at a suit by the 
second mortgagee against the nv Jgagor is not main¬ 
tainable at all but that he lias no rights to pursue 


MORTGAGE—Prior and subsequent. 

against the common mortgaged items. 24 A. 429 P.C. 
Appl. ( Ramesam and Jackson , JJ.) Ramasami 
P lLLAI V. NaRAYANASAMI PlLLAI, 

86 I.C. 548=21 M-L.W. 318 = 1925 M.W.N. 82 = 
A.I R. 1925 Mad. 483 = 48 M.L.J. 100. 

-’When two mortgagees bring suits each suing 

without making the other mortgagee a party, the 
rights of either mortgagee are not affected by the 
suit brought without making him a party. The result 
is the puisne mortgagee, would be entitled to redeem 
the prior mortgagee unless some difficulty of limita¬ 
tion arose. ( Krishnan , JJ R. Appayya v. A. 
Venkataramayya. 82 I.C. 864= 

. 20M.L.W. 620 = A.I.F. 1925 Mad. 150. 

-’Where the subsequent mortgage takes the 

mortgage fully knowing the liabilities created under 
the first mortgage and undertaking to clear the prior 
mortgage, even where in a sale by the prior mortgagee 
the interest has been bought by mortgagor himself, 
the subsequent mortgagee takes subject to the mort¬ 
gagor’s rights. 

A subsequent mortgagee redeeming prior mortgage 
stands in the shoes of the prior mortgagee and is 
bound by a grant or disposition made by the latter 
and is also bound by the covenants and equities 
binding on him and operating in the mortgagor’s 
favour. ( Kinkhede , A. J. C.) Amarchand v. Sardar 
Singh. 82 I.C. 190 = A.I.R. 1925 Nag. 90. 

V, a co-partner mortgaged his property to O partly 
in satisfaction of a debt due by V and A, joint part¬ 
ners, to O. The cash consideration was not advanced 
by O to V and in fact this mortgage was neither 
novation nor extinction of the debt due to O. In 
pursuance of a later arrangement V was entitled to 
an indemnity from A against all liability as a partner 
in respect of the debt, 'and A executed a mortgage of 
his property in favour of V in pursuance of the 
arrangement. Neither V nor A received any moneys 
under their respective mortgages from O and V res¬ 
pectively. In a suit by V to enforce the mortgage 
against A, 

Held : that though V was entitled to have that 
right of indemnity declared and enforced by an order 
on A to pay off the debt if the right were disputed or 
the obligation neglected, still the mortgage could not 
be enforced unless and until it was proved that V 
made payment of the money under liis mortgage to O 
but not on the ground that there was no consider¬ 
ation, {Lord Blanesburgh.) Veerappa Chetty v. 
Arunachalam Chetty. 86 I.C. 259= 

26 Bom. L.R. 661 = 20 M.L W. 368 = 
1924 M W.N. 559 = 35 M.L.T. 161 = 

„ w 29 C.W-N. 438=4lRang. 48= 

A.I.R. 1924 P.C. 192=47 M.L.J. 168 (P.C-)- 

*■ —-^5 uit by prior mortgagee after puisne mort 
gdgee s suit for foreclosure was decreed—Prior 
mortgagee's decree is futile. 

A puisne mortgagee obtained a decree for fore¬ 
closure without making a prior mortgagee a party and 
thus became the owner of the equity of redemption, 
lhe prior mortgagee subsequently got a decree 
against the representative of original mortgagor. 

Held, that the prior mortgagee having got a decree 
against the person, who was not legally entitled to 
possession at the date of the suit, had no right under 
Ins cleciee against the puisne mortgagee and that an 
auction purchaser under his decree got nothing by the 
purchase. (13 N.L.R. 69, Foil; A.I.R, 1922 Nag. 89, 
B. Dist.) {Baker, O. J , C.) Mulchand v. 
babulal. 76 IX. 164=A.I.R. 1924 Nag. 210. 

Pt tor mortgagee getting decree on his mort¬ 
gage without tmpleading puisne mortgagee, cannot 
redeem puisne mortgagee. 
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MORTGAGE—Prior and subsequent' 

After a mortgage of 1898, the mortgagor again 
mortgaged the property in 1904. The puisne mort¬ 
gagee defendant brought his mortgage suit in 1906, 
and it was compromised in 1907. The mortgagor failed 
to pay the instalments and the property as provided 
by the decree passed in execution to the puisne mort¬ 
gagee defendant in 1911, his foreclosure suit having 
been dismissed. In 1909 the prior mortgagee brought a 
suit on his mortgage, obtained a decree for sale in 
910 and assigned it in 1915 to plaintiff who in 1918 
purchased the property. Plaintiff then sued defendant 
claiming to redeem him and contended that there 
never was passed a final decree in defendant’s suit. 

Held: Assuming that a prior mortgagee is a person 
who has a right to redeem under section 91 {a) of the 
T. P. Act, his rights as a mortgagee having become 
merged in his decree he cannot any longer claim to 
redeem the mortgage in that capacity. So long as 
the defendants’ right to redeem the plaintiff as prior 
mortgagee subsists, the plaintiff cannot exercise his 
right, if any, to redeem the defendants’ mortgage, for 
the result of allowing him to do so would be to compel 
the defendants to redeem the plaintiff at a time chosen 
by the plaintiff or to be redeemed themselves. As an 
auction-purchaser the plaintiffs’ rights came into 
existence after the defendants had got their decree and 
possession thereunder and he cannot claim to be in 
any better position than the mortgagor whose interests 
he claims to represent. ( Kotwal, A. J. C.) Laxmi 
Narayan v - Radhakishaxi A.I.R. 1923 Nag. 24. 

-—-Purchaser from mortgagor paying oft prior 

mortgage and getting into possession can, in suit by 
puisne mortgagee claim amount paid to prior mort¬ 
gagee but not interest thereon. ( Tudball and Sulai- 
man,JJ.) Anandi Prasad v. Krishna Chandra. 

63 I.C. 738=44 All. 9 = 19 A.L.J. 792 = 

A I R. 1922 All. 185. 

--Puisne mortgagee allowing foreclosure of prior 

mortgage without redeeming does not lose right to sue 
mortgagor on personal covenant. {Adami and 
Bucknill, JJ ) Ramjanam Singh v.Kunj Behari 
Singh. 63 I.C. 252=1922 P.H C C* 106 = 

6 P.L.J. 670 = A.I.R. 1922 Pat- 154. 

—Priority. 

A mortgage created by deposit of title deeds stands 
in the Province of the Punjab on the same footing as 
any other mortgage permitted by law. The question 
of priority between such mortgages should tiierefore 
be treated as between two valid mortgages and no 
question of preference between a " legal ” and an 
“ equitable ” mortgage arises. The transaction prior 
in time must take precedence over subsequent trans¬ 
action, ( Addison and Bhide , JJ.) Ralli Brothers 
of Karachi v . Punjab National Bank, Ltd. 

A.I.R. 1930 Lah. 920. 

—- Suit on prior mortgage impleading second 

mortgagee—Decree for sale—Mortgagor selling 
mortgaged properties and satisf ying prior mort¬ 
gage - Vendee is entitled to claim priority over 

the second mortgage at the second mortgagee's suit. 

A executed two mortgages, one in favour of B and 
the other in favour of C. After the execution of the 
second mortgage, B brought a suit on his mortgage 
impleading C as party and got a decree. The pro¬ 
perties were put to sale. A sold some of the properties 
privately and paid off B before the sale was confirmed. 
The sale to JD purported to convey the properties free 
from all encumbrances. Then C sued on his mort¬ 
gage impleading D as a party* 

Held : that D was entitled to claim priority over 
the mortgage of C, as intention to keep the first 
mortgage alive for benefit of D must be presumed. 


MORTGAGE—Redemption—Admission. 

{Maker fi and King, JJ.) Madiio Singh v 'Fanciiam 
Singh. 101 I.C. 409=25 A.L J. 45 = 49 Ail. 233= 

A I R. 1927 All. 211. 

- Security is extinguished after decree absolute 

for sale is passed—But priority is not extinguished 
■ and it becomes a priority of the decree-holder, 

A subsequent transferee who pays off the prior 
mortgagees, who have obtained decrees for sale on 
; their mortgages, is entitled to priority to the extent of 
the amounts paid as against any intermediate mort¬ 
gagees. 

Per Makerji, J .—The decision o their Lordships 
in A.I.R. 1922 P.C. 11 should be read as by a clear 
implication overruling 40 All. 407 (I’.C.) on the inter¬ 
pretation of words which nobody understood as 
making a sense. 

Per Sulai man, J. —The decision in A. I. It. 
1922 P.C. 11 cannot be held to overrule ihe previous 
pronouncement in 40 All. 407 (P.C.). Therefore it 
must be taken that the effect of the provisions of the 
old S. 89 was to extinguish the security as soon as the 
order absolute was passed. It does not, however, 
follow from this that the priority also was necessarily 
extinguished. The passing of the order absolute put 
an end to the mortgage security, but that security was 
incorporated into and merged in the decree. The 
priority of the mortgagee became the priority of a 
decree-holder. {Sulaiman and Maker ji, JJ). 
Mohammad Abbas Ali Khan v. Chotey Lal. 

97 I.C. 594 = 24 A.L.J. 1025 = 49 All. 162 = 

A I R. 1927 All. 28. 

-Where it is impossible to decide which of the two 

! mortgages was executed first, it is not open to either of 
the mortgagees to claim priority over the other and 
they must rank pari passu as if both mortgages 
had been executed at the same time. 6 C.L.J. 74 Foil. 
{Watts, C. J. and Oldfield ,,/.) Kutti T hevan v . 
Rayappa Goundan. 14 M. L. W. 422 = 

1921 M.W.N. 703 = A, I. R. 1921 Mad. 693. 

| —Receiver. 

- Simple mortgage—Default in interest— 

Mortgaged property falling in halite—Receiver 
should be appointed , although ordinarily Courts 
would not deprive a simple mortgagor of posses* 
sion . 

While Courts would not ordinarily deprive the 
mortgagor of his possession in cases where the mort¬ 
gage is a simple one, there may be circumstances 
created either by the conduct of the mortgagor or 
connected with the state of the property which may 
render it necessary in the interests of justice and for 
the protection of the mortgagee that a receiver 
should be appointed. It is impossible to lay down a 
hard and fast rule laying down under which circum¬ 
stances the Court will appoint a receiver. But ordi- 
narily there should be some loss or detriment not 
foreseen by the mortgagee at the time when he chose 
to take a simple mortgage and allow possession to 
remain with the mortgagor, which loss could not be 
compensated except by the appointment of a receiver. 

Where a simple mortgagor makes default in paying 
the interest and the mortgaged property falls in value, 
the case is fit for the appointment of a receiver : 
A.I.R. 1926 Mad. 155 and 43 I.C. 533, not Foil. 
(Case-law discussed.) {Kumardswami Sastri, J.) 
K. S. Ethirajalu Chetty v. A. P. Rajagopala- 
chari. 115 I- C. 244=29 M-L.W. 553 = 

52 Mad- 979 = A I. R. 1929 Mad. 138 = 56 M L.J. 115. 
—Redemption—Admission. 

-- —Admission by defendant that he is mort - 

gagee in possession is acknowledgment that he is 
liable to be redeemed. 
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MORTGAGE—Redemption—Admission. 

An admission by a mortgagee in his written state¬ 
ment that he is a mortgagee in possession of the land 
in dispute is a sufficient acknowledgment that the 
maker of the statement thinks and believes that he is 
liable to be . redeemed at the date of the making 
of the statement : A.I.R. 1925 All. 353. Appr. 
(Maker ji, J,) Chheda Lal v . Ghulam Abbas. 

115 I. C. 627 = A.I.R. 1929 All. 242. 

-Failure to prove the mortgage alleged by the 

mortgagor disentitles the plaintiff mortgagor to re¬ 
demption notwithstanding that the defendant admits 
that he is the mortgagee of the land, unless he also 
admits the particular mortgage alleged by the plaint¬ 
iff. 20 O.C. 336 and 27 Bom. 271, Diss. (Neave, 
A.J.C .) JagJiwan Singh v. Gajraj Singh. ■ 

80 I.C. 543 = A I R. 1925 Oudh 250. 
—Redemption—*Clog. 

- Equity of redemption and clog on red onP- 

i lion explained. 

Redemption is of the very nature and essence of a 
mortgage as mortgages are regarded in equity. Equity 
will not permit any device or contrivance designed or 
calculated to prevent or impede redemption. It fol¬ 
lows as a necessary consequence that when the money 
secured by a mortgage of land is paid off, the land 
itself and the owner of the land in the use and enjoy¬ 
ment of which must be as free and unfettered to all 
intents and purposes as if the land never had been 
made the subject of the security. The provisions of 
the mortgage deed conferring on the mortgagee on 
redemption an interest in the property constitute a 
clog or fetter upon the equity ot redemption. Noakes 
& Co. Ltd, v. Rice, (1902) A,C. 24, Foil.; SantUy v. 
Wilde, (1899) 2 Ch. 474, Rel. on. ( Lord Tomlin.) 
Khan Bahadur Mehrban Khan v. Makhna. 

123 I. C. 554 = 1930 A.L.J. 544 = 
34 C .W.N. 529 = 31 M-L.W. 732 = 51 C L J. 427 = 

A.I R. 1930 P.C. 142 = 11 L. 251 = 
32 Bom. L. R. 882 = 57 I.A. 168 = 58 M.L-J. 714, 
■■ - Mere postponement of redemption for a long 
term is not clog—True test in such cases. 

The mere inordinate length of time fixed for re¬ 
demption does not constitute a clog on the equity of 
redemption. The true test in all cases of such nature 
is : was the transaction in its essence an advancement 
of a loan on one side and furnishing a security for 
the same on the other ? If the answer is in the affir¬ 
mative postponing the right to redeem to an inordi¬ 
nate length of time may reasonably lead to the infe¬ 
rence that the intention was to kill that right and 
this will not be permitted by law. If, on the other 
hand, the transaction is in its reality more than or 
different from a pure transaction of a loan and 
security the equitable doctrine of relief against a clog 
on the right to redeem has no application. (A.I.R. 
1922 Oudh 221, Foil.) (Wazir Hasan , AJ.C.) Narain 
Das v. Debi Din Singh, 90 I.C. 566 = 

A I R. 1926 Oudh 38. 

•-“The law views with jealousy the right of redemp¬ 

tion in the mortgagor and repudiates all attempts to 
do away with that right. Where under a usufructuary 
mortgage it was stipulated that the mortgagor would 
lose his right to redeem in default of payment of the 
mortgage-money on a certain date the stipulation is 
invalid and inoperative. (Jwala Prasad, J.) Gulab 
Chand v. Pancham Ram. 59 I. C. 338. (Pat.) 

—Redemption—Deed of further charge. 

-- Payment of charge while redeeming mortgage. 

Where a document operates an additional charge 
which must he tacked on to the amount due under the 
first mortgage the mortgagor is bound to pay the 

Charge while redeeming the mortgage. (Shadi Lal 

- 


MORTGAGE—Redemption—Mortgagee's liability. 

C. J, and Agha Haidar, J.) Jiwan v. Taiial Singh. 

12 Lah. L. J. 144. 

—Redemption—Evidence. 

- Foreclosure proceedings taken previously but 

no record thereof—Mortgagee entered as full 
proprietor in revenue records—If plaintiff proves 
mortgage to be within 60 years presumption of cor - 
redness of revenue records would be rebutted. 

The plaintiff sued to redeem a mortgage which was 
with possession and comprised a stipulation by way of 
conditional sale. Though there had been previously 
foreclosure proceedings no record of those proceed¬ 
ings, with the exception of a mere entry in a register 
that notice was served on the mortgagor, was forth¬ 
coming. After foreclosure proceedings, a mutation 
was written up to convert the mortgagee right into a 
full proprietary right. 

Held : the only onus thrown upon the plaintiff was 
to show that there was a mortgage and that it was 
granted within sixty years of suit. This would rebut 
the prima facie presumption of correctness of the 
revenue record entry and the defendants would then 
be fixed with the liability for showing that the reve¬ 
nue entry was in fact correct and that there was a 
proper and legal foreclosure. ( Lc Rossignol, J.) 
Ruldu Ram v. Surain Singh, 92 1. C. 531 = 

7 L. L. J. 618 = 26 P. L. R. 754 = 
A. I. R. 1926 Lah. 120. 

—‘Redemption—Limitation. 

- Mortgage before T.P . Act—Provision for forfeit 

ture on failure to redeem within time is valid — 
Offer to redeem within time refused by mortgagee — 
Redemption can be enforced within 3 years of 
refusal. 

Where a usufructuary mortgage provided that 
redemption, was to be effected within two years and 
that ou the failure to do so, the mortgagee had the 
right to take the land outright. 

Held : that under the law as it existed prior to the 
general extension of the Transfer of Property Act, 
1882 to Burma, a forfeiture clause should be cons¬ 
trued strictly according to its tenor and given its effect 
as a clause effecting its purpose and conterring on the 
mortgagee the additional rights to the property on 
expiry ol the period if redemption had not been effect¬ 
ed (or properly demanded) within the specified period 

of redemption. 13 M, 1. A. 560 (P.C.) and 1 M. 1. 

(P, C.) and 10 B. L. I*. 219 Ref. But if the mortgagors 
did in tact ofier to redeem withiu the stipulated period 
and they had the money with them ready to redeem, 
the failure of the defendants to allow redemption 
would give the plaintiffs a cause of action. Regarded 
as a suit for specific performance of the covenant in 
the mortgage-deed to allow redemption within two 
yeais, the period of limitation would be three years 
from the date on which redemption was refused. 
(Lcntaignc, J .) Ma Hin Tha v. Ma Thet Su. 

76 I. G. 624 = 2 Bur. L. J, 119 = 
A I.R. 1923 Rang. 232. 
■“Redemption—Mortgagee’s Liability. 

vV here the terms of the usufructuary mortgage 
were that the mortgagees were to pay to the mortga* 
gor 3 nothing but Malikana and that they were not 
accountable to the mortgagors otherwise, 

Held : in a suit for redemption that the mortgagors 
were entitled to redeem on payment of the principal 
amount of the mortgage after deducting the malikana 
for the years tor which it was not paid by the mort¬ 
gagees to the mortgagor. (Daniels and Neave, JJ .) 
Behari Lal r. Shib Lal. 82 I.C. 25=46 AIL 633= 

22 A.L.J. 579=5 L-R.A. Civ. 414= 

A.I.R. 1924 All. 591, 


A, 
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MORTGAGE—Redemptioni—-Mortgagee’s liability. I 
- Property lost through negligence of mortga¬ 
gee—Liability t c account /or, must be devilled in 
the redemption suit itself. 

The mortgagee is liable for the restoration of such 
property as he has through negligence allowed to 
pass into the hands of third persons and the question 
as to what the liability of the mortgagee is to account 
for the properties of which he was given possession 
should be determined in the suit for redemption itself 
and not be left to be decided in a separate suit. 
{Macleod, C.J. and Shah, J.) Anandrao Pursho- j 
ttam Hatkar v. Bhikaji Sadashiv YAISHEMPAYAN. 
64 I.c. 485 = 46 Bom- 218=23 Bom. LR. 979 = 

A-I.R. 1922 Bom. 156. 

--On redemption taking place, the mortgagee, 

who took possession under the mortgage, must return 
the land to the mortgagor or his assignees. {Tudball 
and Rafiauc, JJ.) Tameshwar v. MaharaJ Singh. 

63 I.C. 114 (All.) 

—Redemption—Proof* 

Where in a redemption suit the mortgage set up by 
the plaintifl has been definitely found not to have 
been proved, the suit must fail : 20 I.C. 2') and 
27 Bom. 271, Dist. {Iqbal Ahmad, /,) Dwarika 
Tewari v . Mata Badal Mali. 106 I.C. 633= 

A.I.R. 1927 All. 781. 


- Redemptor must prove mortgage transaction. 

In a suit for redemption the mortgage transaction 
has got to be proved by the redemptor. It may be 
that the ohms of showing the extent of the chaige in a 
particular case may lie on the mortgagee where it is a 
matter for accounts. But a mortgagor must pi eve 
the transaction and the essentials of the transaction 
are the sum for which the mortgage was made and 
the terms, if any, as to interest and duration. (Daltp 
Singh, J.) Mahomed Ayub v. Mt. Fatima Sultan. 

99 I.C. 441 = 8 L.L J. 548 = 27 P.L.R. 777 = 

A.I.R. 1927 Lah. 57. 

_ Xtt a suit for redemption, plaintiff must 

prove subsisting mortgage. 

The plaintiff suing to redeem must prove a subsist - 

ine mortgage. In a suit for redemption the only 
evidence of the mortgage was that contained m a 
certified copy of the original mortgage deed, and an 
entry in the Khasra Abadi that certain A was then 

in possession as mortgagee. # 

Held' the evidence was not sufficient, as no connec¬ 
tion was established between the original mortgagee 
££ present defendant, (71 P.R. 1900 9 Bom. 137, 
Ref * 39 Mad. 617, P. C. Dist.) {Campbell, J.) Ralla 

Ram „ FEROZ Din 77 IX. 903 = 

RAM V. FEROZ bin. a i e ls23 Lah , 665 . 

_The Onus lies on plaintiffs who seek to redeem 

the mortgage to prove when the mortgage had been 

effected. 38 P.R. 1893 and 33 P. R. 1894. Foil. 

(Broadway 7-) Sri Ram v. Matwala Ram. 

oaaway, j j ^ 377 _ A j R . 1923 Lah. 219. 

-The person setting up the plea that a mortgage 

is irredeemable must prove that it is so. {Knshnan 

and Ramcsam, JJ.) Nambiar o. Kappalu 

Kanara Kurup. 701.0.20-1923 MAH.N. 76 

16 M.L.W. 930** A-I.R. 1922 Mad. 18a- 
10 “ U 49 M.L.J. 350. 


Redemption—Right of- . , 

Simple mortgage— Possession given by 


-Simple mortgage—*. v— -v 

of additional security— Right of redemp- 

m is not lost. , , . , . 

In the case of a simple mortgage in which the 

ortgagee has the right to bring the property to sale 
e mortgagor has a right to bring a suit for redemp- 
m: the mortgagor does not lose his right of redemp- 
n by the fact that the mortgagee was given an 


MORTGAGE—Redemption—Suit for. 

additional security for his money by taking posses¬ 
sion of tlie land, if the original relations of a simple 
mortgagee and a simple mortgagor are still subsisting. 
{Batten, J. C.) Puna v. La.yman Prasad. 

65 I.C. 654=A*I.R. 1923 Nag* 161. 
—Redemption—Right to. 

-Mortgage for a fixed period in consideration of 

mortgagee paying regularly instalment decree existing 
against the mortgagor—Mortgagee making default in 
paying—Mortgagor is entitled to redeem before the 
expiry of the fixed period. 

Held: When the mortgagee failed to perform his 
part of the contract, it followed that the mortgagor 
was also entitled to rescind his promise as well and 
to recover possession of the mortgaged property 
under the provisions of Ss. 39 and 54, Contract Act, 
and S. 24 (2) of the Specific Relief Act without wait¬ 
ing for the expiry of 15 years, (1 r azir Hasan and 
Gokaran Nath Misra, JJ.) Sanwaley Parshad v, 
Sheo Sakup. 98 IX. 770 = 2 Luck- 279 = 

3 O.W.N. 884=A.I.R. 192 7 Oudh 12. 
—Redemption—Successive suits. 

—- Decree for sale passed in mortgage 

suit—Effective execution not taken out — Suit 
for redemption by mortgagor — Maintainability — 
Successive suits for redemption when maintainable . 

If a mortgagor has once filed a suit for redemption 
and has obtained a decree for redemption which is 
final in its nature it would not be competent for him 
or his successor in interest to bring a second suit for 
redemption in respect of the same mortgaged property, 
although the mortgaged property has not been re¬ 
deemed in accordance with the decree in the first suit. 
Similarly if in a prior suit by the mortgagee for sale 
of the property the decree contains a provision for the 
mortgagor redeeming the property and the decree is 
in the nature of a final decree it would not be com¬ 
petent to the mortgagor to bring a fresh suit for 
redemption in respect of the same property when he 
has not redeemed the property under the decree in 
the first suit. But in cases where the mortgagee has 
not effectively brought the mortgaged property to 
sale under his decree for sale and has not obtained 
an order enabling him to foreclose, the mortgage and 
has continued in possession of the property, a fresh 
suit for redemption would be competent to the mort¬ 
gagor or his successor in interest. ( Mirza and Broom¬ 
field 77 .) Badruddin v. Sitaram. 32 Bom.L.R. 933. 

A.I.R. 1930 Bom. 401. 


Redemption—Suit for. , . 

■Redemption suit—Mortgagor failing to 


:amply with preliminary decree—Second redemption 
suit during the continuance of first suit is not 
maintainable. 

A mortgagor, who has failed to comply with the 
terms of a decree in a redemption suit filed by him, is 
not entitled during the continuance of that suit, or 
before the final decree in that suit has become incapa¬ 
ble of execution, to maintain a second suit for re¬ 
demption of the same mortgage: 24 All, 44 am 
A.l.K. 1922 All. 377, Dist. {Iqbal Ahmad, J.) Abdul 
Karim v. Durga Prasad. 100 IX. 324 = 

A.I.R. 1927 All. 305. 

_ Three usufructuary mortgages to A, B and 

C—C redeeming A—B seeking to redeem C as A 
C resisting for about 15 months but finally sub¬ 
mitting—Suit by C for redeeming B after his 
beriod of mortgage is not premature and B is not 
intitled to add 15 months to his period. 

Mortgagor effected a usufructuary mortgage in 
avour of A who has to enjoy possession for 12 years, 
rhen he effected a second usufructuary mortgage tQ 
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MORTGAGE—'Rights of mortgagee—Right to pro¬ 
ceed against properties. 

the expiry of a certain period, the mortgagee can fall 
back on the simple mortgage and enforce it, in case 
the mortgagor does not fulfil the obligation, he had 
undertaken. 

Where the condition in a simple mortgage for three 
years was that if the mortgagor failed to pay yearly 
interest for two years the mortgagee would be entitled 
to possession of the mortgaged property and interest 
would cease to run thence forward and the mortgagor 
made default in paying the interest and also did not 
give possession to the mortgagee, 

Held, that the mortgagee was entitled to interest 
also after the date when he became entitled to the 
possession of the mortgaged property. 8 A.L.J. 594 ; 
16 O.C. 90, Rel. on ; 18 O.C. 10 and 1 O.L.J. 263 
Dist. (, Kanhaiya Lai , J.C.) Dal Chand v. Sit a 
Ram. 65 I.C. 449 = 8 0 L.J. 643 = 

A-I.R. 1921 Oudh- 216. 
—Rights of mortgagee—Right to proceed against 
properties. 

- Mortgagee can enforce whole security 

against any property he likes — Equities , if any of 
purchasers of equity of redemption can he gone 
into only in separate suit. 

The decree-holder has the conduct of the sale and 
is entitled to execute the decree against any of the 
mortgaged properties he pleases, and if any question 
of equity arises between the decree-holder and the 
persons to whom the equity of redemption in the 
mortgaged properties or in any of them may have 
subsequently become vested, that equity can only be 
enforced by an independent suit for contribution and 
not in proceedings for execution. It is quite true that 
each parcel of the mortgaged properties is liable 
rateably to its value and that the principle applies 
with equal force where the mortgagee himself buys 
the equity of redemption in one or more of such 
parcels or releases any part of the security but an 
enquiry as to rateable distribution of the mortgage 
debt cannot be made in execution proceedings without 
serious complications, [Das and Adami , JJ.) 
Rai Saheb Sarjulal v. Baijnath Prashad Singii. 
71IX. 26 = 1923 P.H.C.C. 6 = 3 Pat- L.R. (Civ.) 245 = 

6 P.L.T. 390 = A-I.R. 1923 Pat. 44. 
—Rights of mortgagee—Sale. 

When a mortgagee demands payment of the mort¬ 
gage money, he should be in a position to give back 
the mortgaged property and allow the mortgagor to 
redeem, and where there has been a wrongful sale it 
is not open to the mortgagee, who has put it out of 
his power to allow the mortgagor to redeem, to sue 
the mortgagor for recovering the balance of the 
mortgage-money : (1859) 27 Beav. 349; (1925) A. C. 
489, Ref. (Kumaraswami Sastri and Krishnan ,JJ .) 
PURASAWALKAM HINDU J. S. NlDHI V. KUDDUS 

Sahib. 94 I.C 860 = 23 M-L.W. 476 = 

A.I.R. 1926 Mad. 841. 

---—The mortgagee is entitled to bring the proper¬ 
ties to sale in any order he chooses. His motives 
cannot be scrutinized. {Ramesam and Jackson, JJ. 
T. Subba Rao v. M. Lakshminarayana. 

92 I.C. 593 = 22 M-L-W- 389 = 
A.I.R. 1925 Mad. 1214. 

- —Mortgage property—Division — Mortgagee's 

right to sell any portion is not impaired if he is 
not party to division—Part owner redeeming can 
claim contribution f rom others. 

Where the mortgagee has been no party to the 
division of the mortgaged property, the principle, that 
the mortgagee has the right to sell a portion of the 
mortgaged property to recover the whole amount due 


MORTGAGE—Rights of mortgagee—Title. 

on the deed, holds good, whether the division has 
been the result of a voluntary or involuntary transfer. 
The owner of the portion sought to be sold, if he 
redeems, can claim contribution from the owners of 
the remainder. ( Gokul Prasad and Stuart, JJ .) 
Soti Sura; Mal v. Thansingh. 64 IX. 451 = 

44 All. 146 = 19 A-L.J. 917 = A.I.R. 1922 All. 352. 

-Where a due date is fixed for payment of the 

mortgage-money in a mortgage-deed the mortgage is 
not a pure usufructuary mortgage and the mortgagee 
is entitled to sue for sale immediately after the due 
date has passed even though he still remains in posses¬ 
sion of the property. ( Coutts and Ross, JJ.) Jag 
Saha v. Mt. Ram Sakhi Kuer. 65 I.C. 666 = 

3 Pat. L T. 332 = 1 Pat. 350 = 1922 P. HX.C. 58 = 

A.I.R. 1922 Pat. 167. 
—Rights of mortgagee—Satisfaction. 

- Money received by virtue of security need not 

always be applied to satisfy the mortgage, but may 
be applied to satisfy unsecured debts also. 

The suit was brought for enforcing a mortgage 
executed by the defendants Nos. 1, 2 and 3 in favour 
of the plaintiff. Twenty-four items of property were 
mortgaged. Out of these, two items were acquired 
under the Land Acquisition Act in 1915 and the 
amount of compensation awarded was less than the 
mortgage-money. The plaintiff had two unsecured 
debts due from the mortgagors. The mortgagors 
wanted that the compensation money should be 
appropriated in full payment of the unsecured debts 
and the balance towards part satisfaction of the 
mortgage-debt. The mortgagees agreed and the 
unsecured debts were paid off with a portion of the 
compensation money. In 1916, the contesting defend¬ 
ants Nos. 4, 5, 6, 7 and 10 with some other defendants 
purchased the equity of redemption in some of the 
mortgaged properties subject to the mortgage and 
they were impleaded in the suit as such purchasers. 
Their objection was that the mortgagees were bound 
to give credit for the entire amount of the compensa¬ 
tion money in reduction of the mortgage-debt. 

Held : that the principle, that where the mortgagee 
receives any money by means or virtue of a security, 
it must be applied in reduction of the mortgage-debt, 
has no application here. [Walmsley and B. B. Ghose. 
JJ.) Kustea Loan Office Ltd., v. Ananda 
Charan Chackrabarty. 77 ],<j. 26 = 

27 C.W.N. 763 = A.I.R. 1923 Cal. 681. 
iv, s ro^tgagee—Simple mortgage- 

V\ hei e subsequent to a simple mortgage the mort¬ 
gagor sells the mortgaged property to a third person 
and afterwards the mortgagee purchases the property 
in execution of his mortgage decree to which the 
purchaser is not a party, the mortgagee is not entitled 
' - d ; iirchaser. His proper remedy is a suit 
to enforce his mortgage against the purchaser. 
(Case-Law discussed.) (Robinson, C. J. and Duck¬ 
worth, J.) s. P. S. Chetty Firm v. Maung Po 

Aung * 66 I.C. 562 = 11 L.B.R. 119= 

w., , A.I.R. 1921 L.B. 61. 

Rights of mortgagee—Title. 

prop* can t dispute mortgagor's title to 

A person sold two properties, A and B to another 
w o conveyed the properties subsequently to the 
rans eror s wife. The wife mortgaged the proper- 
les o ne defendant. Subsequently a creditor of the 
original owner of the properties sued him, his wife 
an e defendant, and obtained a declaration that the 
sa !5, by tbe owner of the properties was a bogus 
if ben a . mone y decree was obtained by the 
e endant against the original owner of the properties 
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MORTGAGE—Rights of Mortgagee—Transfer by 
Mortgagor, 

and his wile but it was executed against their son as 
both of them were dead. In execution, property A 
was sold and the auction-purchaser conveyed it to the 
defendant. Subsequently the plaintiff who was the 
daughter of the original owner of the properties 
sued to redeem the mortgage created by the original 
owner’s wife. The defendant contended that the real 
owner was not the mortgagor but that her husband 
was the real owner and that property A having been 
sold in execution was not amenable to the plaintiff’s 
claim. 

Held : that the defendant being mortgagee was not 
entitled to dispute the title of the mortgagor viz,, 
the title of the original owner’s wife and that for the 
purposes of the suit it must be taken that she was the 
owner, that the sale of property A in execution of the 
money decree against the husband and the wife 
represented by their son was not void and invalid and 
the sale could not be invalidated merely on the score 
of the omission to bring the plaintiff as heir of the 
mortgagor on the record and that the plaintiff was 
entitled to redeem the property B. (Shah, Ag. C. J. 
and Fawcett, J.) Madhavrao Harbaji Thakur 
v. Amababai Laxman Jadhav. 85 I C. 193 = 

26 Bom. Ii R. 1210 = A.I.R. 1925 Bom. 125. 
—Rights of Mortgagee—Transfer by Mortgagor- 

The purchaser of a mortgaged property from the 
mortgagor is clearly under no personal obligation to 
pay to the mortgagee of the property, or a purchaser 
of his interest, the money due by the mortgagor. 
(Rutledge , C. J. and Brown, J.) T. C. Bose v . 
Obedur Rahman Chowdhury. Ill I.C. 132 = 

6 Rang. 297 = A.I.R. 1928 Rang. 189. 

--—Where the mortgagor sells his interest in the 

mortgaged property after a final decree for sale is 
passed, it does not affect the rights of the decree- 
holder to realise the money. (Gokul Prasad and 
Stuart, JJ.) Ram Charan Das v. Kani-iai Lal. 

63 I.C. 143 (All-). 

—Rights of Mortgagor. 

- -Lease by mortgagor to mortgagee's nominee 

Direction to lessee to pay rent to mortgagee 
Sub-lease to mortgagor on payment of peshgi — 
Suit on mortgage—Right of mortgagor to have the 
feshgi adjusted towards rent. 

The mortgagor leased the mortgaged properties to 
a nominee of the mortgagee directing the lessee to pay 
the rent to the mortgagee. Subsequently after some 
years, the mortgagor took the properties on sub-lease 
paying a sum of money as peshgi. Held , in a suit on 
mortgage, that the mortgagor was entitled to have the 
peshgi adjusted towards rent due on the mortgage, 
(Ross and Wort, JJ.) Upendra Nath Basu a 
Thakur Prasad Singh. 113 I.C. 715. 

_ Lease by mortgagor—Rent paid in advance 

—Sale of mortgaged property by mortgagee—Auc¬ 
tion-purchaser is entitled to recover rent from date 
of sale * 

A lessee cannot resist a suit for ejectment at the 
instance of an auction-purchaser from a prior mort¬ 
gagee or refuse to pay rent which has accrued due 
since the purchase on the ground that it has been 
paid to the mortgagor in advance * 20 C.W.N. 350 * 
17 CX.J. 384 ; AIR. 1925 CaL 251 ; and A.I.R, 1926 
Cal. 204 * ReL on. In order to get the benefit of the 
protection of S. 50, T, P. Act, the tenant must pay 
rent as rent and must not pay rent in advance which 
in the circumstances is a mere loan to the mortgagor : 
A.I.R. 1926 Cal. 204, Foil. (Rupchand Bilaram, 
A. I.C.) Offl. Assignee v. Abdul T [ussain. 

107 I.C. 209 = A-I-R. 1928 Sind 95. 


MORTG AGE—*Sharcs. 

- On payment debtor has a right to the return 

of the bond. 

The debtor, on paying the bond, has a right to the 
possession of the instrument for his own security and 
as his voucher and discharge in his account with the 
bond-holder. If, upon an offer of payment, the bond¬ 
holder should refuse to deliver up the bond, the 
debtor may retract his offer and retain his money. 
The debtor has the same right though, he is not ready 
at the due date, but is ready afterwards, and his right 
is not varied if the payment is to be made under a 
compulsory process of law. (Walsh and Pullan, JJ. 
Md. Zafar v. Zahar Husain. 97 I.C. 82 = 

49 All. 78 = 24 A-L.J. 964 = A.I.R. 1928 All. 741. 

-In the absence of any express power of leasing 

given in the mortgage deed, or by other express 
agreement between the mortgagor and the mortgagee, 
the mortgagor in possession has no power to grant 
leases of the land. (Marten, J.) Rustomji v. 
Keshavji. 98 1.0. 436 = 28 Bom. L-R- 1162 = 

A.I.R. 1926 Bom. 567. 

--—A mortgagor has very limited power of granting 

leases after the execution of a mortgage. (C. C. 
Ghose, J.) Kiran Chandra Bose v. Datt and Co. 

85 I-C. 522 = 40 C.L.J. 500 = 
29 C.W.N. 94 = A.I.R. 1325 Cal. 251. 


—Shares. 

—Mortgage money advanced by two persons 
and their ' interests separately specified—Their 
rights in the mortgaged property will be proportion¬ 
ate to their interests. 

Ordinarily a mortgage is treated as indivisible as 
between a mortgagor and a mortgagee or the persons 
who represent their rights ; but as between • the co¬ 
mortgagees themselves or their successors-in-interest 
their rights are determined by and correspond to such 
specification of interests as may be contained in the 
mortgage deed. When a property is mortgaged to 
two persons, who advance the consideration in certain 
proportion and one of them is separately redeemed 
without any objection from the other, the mortgage is 
split up and the latter can recover his money only 
from the proportionate part of the mortgaged pro¬ 
perty. (Kanhaiya Lal and Ashworth, JJ.) Partab 
v. Nehal Singh, 96 I.C. 134 = A.I.R. 1926 All. 676. 
- Undivided share mortgaged—Lands going to 

mortgagor's share liable. 

The rights of a mortgagee of an undivided share in 
land can be enforced against lands which under a 
partition have been allotted in lieu of such share 
whether lands be in the possession of the mortgagor 
or one who has purchased his right, title and interest. 
1 I.A. 106 (P.C.), Foil. (Stuart, C. J. and Raza, J.) 
Lachhman Prasad v. Mohammad Ali Mohammad 
Khan, 98 I.C. 1039=3 O W N- Sup. 232. 

_ Several mortgagees having specified shares 

Single suit by mortgagor, for redemptionSuit 
is maintainable. 

Where in the mortgage-deed the share o; each ot 
the joint mortgagees is set out and specific portion of 
the property is made security for each, but where it 
is expressly provided that the mortgage-money should 
be paid in a lump sum, all redemption proceedings 

having been taken together. 

Held : there is no impediment in law to the re¬ 
demption of such a mortgage by one suit. The trans¬ 
action does not amount to nine separate mortgages 
and for redemption of all these mortgages one suit is 
maintainable. (Rajique and Lindsay, JJ.) Lachmi 
Prasad v. Gokul. 66 I.C. 206 = 

20 A. L.J. 157 = A.I R. 1922 All. 80, 
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MORTGAGE— 'Splitting up. 

—Splitting up. 

Once a joint mortgage decree is passed against 
several items of property the mortgagee decree- 
holder is entitled to realise the entire amount from 
any part of these properties and he can also sell them 
in any order that he wishes to choose. Neither the 
judgment-debtor nor any transferee pendentJ- Ute 
from him is entitled to have the decretal amount split 
up and the liability apportioned. (Sulaiman and 
King, JJ.) Moti Chand v. Mahabir Prasad. 

AI.R. 1930 All. 638. 

- Mortgagee relinquishing his claim on a por¬ 
tion cannot throw whole burden on remainder. 

Mortgagee after relinquishing his claim on a por¬ 
tion of the mortgaged property cannot throw the 
whole burden of the mortgaged debt on the re¬ 
mainder of the property : 40 Mad. 968. not Foil.; 
1 C.L.J. 337, Foil. ( B . B. Ghose and Panton, JJ). 
Muktakeshi Pal v. Ramani Mohan. 

98 I.C. 504 = A.I.R. 1927 Cal. 195. 
—Sub-mortgagee. 

—— Sub-mortgage by mortgagee—Acknowledgment 
of mortgage debt. 

A sub-mortgage by the mortgagee can amount to a 
valid acknowledgment that the property was on that 
date held under mortgage right. (Marten, C. J., Mirza 
and Broomfield, JJ.) Motilal Jadav v. Samal 
Bel ha r. 32 Rom. Xi. R. 1096 = 

A.I.R. 1930 Bom. 466 (F B.) 

- Mortgagee creating registered sub-mortgage - 

Payment towards mortgage is good as against the 
sub-mortgagee. 

When a mortgagee sub-mortgages his mortgage to 
another person without the knowledge of the original 
mortgagor and the original mortgagor pays off the 
mortgage amount to the mortgagee the sub-mortga¬ 
gee’s rights against the land are extinguished. The 
sub-mortgage is only good to the extent of the amount 
due on the original security, on the payment of which 
the security is released : 29 Bom. 199. Rel. on. (Das 
J.) Maung Shau Hpyu v. U. Po Thaw 

105 I.C. 474 = 5 Rang. 749 = 6 Bur. L.J. 214 = 

. , A.I.R. 1928 Ran$. 30. 

-A sub-mortgagee m possession is entitled to 

retain possession until redemption of his sub-mortgage 
and a payment to the mortgagee with notice of the 
sub-mortgage could not affect the sub-mortgagee. 
ipnckworth and Godfrey, JJ.) M A Myat Gyi v . 
Ma Ma Nyan. 84 j,c. 984 = 2 Rang. 561 = 

_-rj„ , A.I.R. 1925 Rang. 140. 

Payment by mortgagor to mortgagee discharges 
mortgage where sub-mortgagee gave no notice to 
mortgagor. It follows that on such an extinction 
taking place the sub-mortgagee has no remedy left 
against the property. (Wazir Hasan and Cuming, 

A ‘ J ‘ v * Pandit Sewa Ram. 

75 I.C. O.L.J. 424 = A.I.R, 1924 Oudh 209. 

—- Sub-mortgagee's rights against stranger. 

A sub-mortgagee, after redemption of the original 
mortgage, has no further rights against the mortgaged 
property and his remedy, if any, is against the sub- 
mortgagor. 20 Cal. 241 Foil. But the sub-mortgagee 
can still pursue his rights against any property in the 
hands of the sub-mortgagor into which the security 
was converted. The sub-mortgagee can, as against a 
stranger, subrogate himself only to such rights as his 
sub-mortgagor can have as against the stranger and is 
bound by the decree between his sub-mortgagor and 
the stranger and cannot get rid of it by showing that 
it was erroneous unless the decree was obtained bv 
fraud and collusion and unless really what was decree 
in favour of the stranger in fact belonged to the sub 


MORTGAGE— Subrogation. 

mortgagor, (Ramesam, J.) Rarichan v- Damayanti. 

72 I.C. 638 = 17 M.L.W. 380=1923 M-W.N. 87 = . 
32M-L.T. 273 = A.I.R. 1923 : Mad. 440 = 44-,M.L.J. 363 

A sub-mortgagee can ask for a sale of the origi¬ 
nal mortgagor’s interest and not only the sub-mort¬ 
gagor’s interest in the property mortgaged to him, 
29 All. 385 F.B. Dissent; 9 C.L.J. 429 and 50 Mad. 
35 Foil. ( Kotval. A. J. C .) Singhai Kanchedilal v. 
Shridhar. 72 I.C. 427 = 19 N-L.R. 64 = 7 N.L.J. 36 = 

A.I.R. 1923 Nag. 222. 

“-Subrogation. 

-A executed a mortgage deed in respect of 

certain property in favour of B. Later on A execut¬ 
ed a sale deed in respect of the property (including 
the mortgaged property) in favour of C certain sum 
out of the consideration being left with C to be 
paid to B. C paid the money satisfying the mort¬ 
gage in favour of B, But D already held a decree 
against H and had attached the property (which C 
had purchased) in execution of that decree. The 
sale to C was held void and D purchased the pro¬ 
perty in the execution sale. C thereupon brought a 
suit claiming for refund of the amount paid in cash 

by him to B from B in the first instance and failing 
him from A. 

Held that the rule of subrogation applied to the 
case and C had stepped into the shoes of B to the 
extent of payment made by him to B. Payment by 
C to B was to be regarded as a purchase protanto 
of his rights and ’s remedy in respect of the 
amount paid by him was to enforce payment of it 
against the property covered by the mortgage. 

Held also that C was not entitled to refund on 
the ground that the consideration had failed as the 
consideration for the payment was not the safe deed 
in favour of C but the mortgage held by B and C 
had only acquired the rights of B, 

Held further, that although there was a clause in 
the sale leedt hat A would be responsible for loss or 
damage suffered by C there was hardly any loss or 
damage if C had been subrogated to the right of B 
and had acquired a charge on the property. (Bishesh- 
xvar Nath and Pullan,JJ.) Dvvarka v. Ali Maho- 
med Khan. 7 O.W.N. 610 = A.I.R. 1930 Oudh 397. 
—The question of subrogation is one of intention and 
has to be gathered with reference to the terms of the 
various documents, though, of course, there is always 
the presumption that a person discharging a prior 
mortgage intends to keep it alive for his benefit. 
Where a person raises money to pay off a prior mort¬ 
gage and the mortgagee pays as the agent of the 
mortgagoi there can be no question of subrogation.The 
mere fact that a mortgagee keeps money in his hands 
to pay off a prior encumbrance and does not run the 
risk he would otherwise incur if he pays money to the 

t0 pay Pff the prior encumbrance and he 
does not do so, will not make the mortgagee an agent 
m °rtgagor. (Kumaraswmy SastriJ.) GURU* 

moorthi Iyer v . P. s. Subramaniam. 

__ T v . . . . t 107 I.C. 401 (Mad.) 

nf ° Ctr i ne of abrogation applies to the case 

firm nf la 10n ? ne creditor for another by opera- 
ra i p . \ v> ,ln d “here one of the several mortgagors 

the share m T 8? , ged property he has a charge on 

and TF ■ ea „ b of tte other co-mortgagors. ( Daniels 

MUHAM?n‘I Pff**' A - J- C ° ) Jai Kishori o. 

‘ MAD Ali ^iuhamad Khan. 60 I.fc. 560= 

__* ™ e , 7 0-L.J. 620- 

tion w?” r pays a mort S a 8 e not for his protec- 
t0 Pf form a covenant cannot be substituted 

mortgagee rights. (Das and Ross, JJ) 
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MORTG AGE' Substtutcd security. 

Akhalri L'rkm N a rain v. Kuldip SlNtiH. 

„ , , 62 IX. 621 (Pat). 

^Substituted security. 

~~ 'The rule ot "substituted security ” is based upon 
the principle that the property mortgaged has taken 
another shape not by the tortious action of a party 
who was,a stranger to the original contract but by the 
voluntary action of the mortgagor himself as by taking 
another property on partition or by operation of law as 
in the case of (1) compensation money obtained in res¬ 
pect of the mortgage property under the Land Acquisi¬ 
tion Act or (2) surplus sale proceeds of the mortgage 
property leit over, after satisfaction of the prior mort¬ 
gage debt or (2) pre-emption price obtained on sale of 
the mortgaged holding under the provisions of the 
C. P. Tenancy Act. The doctrine of "substituted 
security" does not extend to cases of wrongful conver¬ 
sion of the mortgage security by a person other than 
the mortgagor, though he may be an assignee of the 
equity of redemption: 1 I. A. 106 (P. C.) and 

12 N. L. R. 90 Ref. ( Subhedar , A.J. C.) Tretanah 
v. Ajodhya Prasad. A.I.R. 1930 Nag. 139. 

--The right of hypothecatee of chattels does not 

attach itself to chattels purchased with the sale-pro¬ 
ceeds of hypothecated chattels in absence of a contract 
that he should have that right against the substituted 
article. ( Devadoss, J.) Kandaswami Chetti v. 
Adimoola Chetti. 85 I.C. 277 = 

A-I.R. 1925 Mad. 275 «47 M.L.J. 7C4. 

—- Substitution on partition is allowed to the 

extent of mortgagor's interest of joint property . 

Three members A Z and S of a Mahomedan 
joint family mortgaged part of joint property. On a 
subsequent partition the whole joint property was 
held liable for all the debts incurred by several mem¬ 
bers of the family. In a suit by mortgagee, it was 
found that the claim under mortgage was barred by 
limitation against two of the members A & Z but by 
force of an acknowledgment it was within time as 
against the third S. 

Held : that the true way to find out the substituted 
security is by determining the ratio which the value of 
the shares owned by S in the mortgaged properties 
at the time of the partition bore to S’s actual share in 
the entire family property. (Sulaiman, Lindsay and 
Kanhaiya Lai, JJ.) Sheo Prakash v. Ala-ud-Din. 

84 I.C. 599 = 5 L.R.A. Civ. 44i = 

A I R. 1924 All. 579. 
—‘Substitution of new mortgage. 

Usufructuary mortgage—-Further loan from mort¬ 
gagee stipulating to repay at redemption—Mortgagor 
must Day further loan also at redemption. A. I. R. 
1922 All. 174 (F. B.), Foil. ( Mears , C. J„ and 
Dalai, J.) Hardayal Lal v. Ganga Koeri. 

102 IX. 202 = 8 L.R.A. Rev. 161 = 

A.I-R. 1927 All. 743. 

—Suit on. 

-- Limitation—Acknowledgment, 

An acknowledgment made by one of the heirs of 
the mortgagee who have divided the mortgage pro¬ 
perty among themselves without the consent of the 
mortgagor is binding on him or his heir so far as re¬ 
gards the property in his possession though it may not 
be binding on the co-heirs of the mortgagee. ( Marten 
C.J. Mirza and Broomfield, JJ•) Motilal Jadav 
v. Samal Bechar. 32 Bom. L. R. 1096 = 

A.I.R. 1930 Bom. 466 (F. B.) 
'—Mortgage decree under Dekhan Agriculturists 
Relief Act, 1879. 

A mortgage decree under the Dekkan Agriculturists 
Relief Act does not require to be made absolute before 
it can be treated as final and effective, {Mirza and ' 


MORTGAGE— Suit on. 

Broomfield,JJ .) RAMKKisuNA v. Ramchandra. 

,,,, ,, 32 Bom. L.R. 1093. 

Where the representatives in-title of the mortgagor 

bring a suit for possession on the ground that the 
mortgage was not binding on them but they could 
not successfully impeach the mortgage, their suit 
should not be dismissed but they should be allowed to 
redeem the mortgage. (Shadi Lal, C.J. and AgHa 
Haider, J.) Sher Singh v. Sundersingh, 

A.I.R. 1930 Lah. 747. 

— Parties—Attaching creditor. 

Ihe plaintiff who was a money decree-holder 
against the judgment-debtor mortgagor attached the 
mortgaged property in execution of his decree. Pend¬ 
ing the attachment the defendant mortgagee filed a 
suit upon his mortgage and obtained a preliminary 
decree. To this suit however the plaintiff was not 
made a party. Subsequently the plaintifl brought the 
property to sale in pursuance of the attachment and 
purchased it himself. The defendant thereupon pro¬ 
ceeded to obtain a final decree and purchased the 
same property at the sale held by Court in execution 
of that deciee. The plaintifl filed a, suit alleging tiiat 
the delendant was in unlawful possession of the pro- 
perty and claimed that he was entitled to redeem the 

property from the mortgage in favour of the defen¬ 
dant. 

Held that the plaintifi was not a necessary party to 
the mortgage suit within the meaning of O. 34, R. 1 >£ 
43 Mad. 696 and 44 M. 232 approved. Beasley CJ! 
Anantakrishna Ayyar and Ct rgenvenJJ.) Sub Ro¬ 
manian Chettiar v. Sinnammal. 

1930 M.W.N. 798 = 32 LW. 395 = 
A.I.R. 1930 Mad. 801 (F.B.) 

- —Mortgage held invalid—Decree on personal 

covenan t « 

A personal covenant to pay -may be proved by a 
mortgage invalid for defect of attestation; and a 
trial court can, on-finding a mortgage to be invalid, 
give a decree on the personal covenant which it con¬ 
tains provided that it be not barred. ( Curgettveit and 
Bhashyam Ayyangar, JJ.) Official Assignee. 
Madras v. Jagannatham Pillai. 1930 M W N 

- Death of mortgagor-Right of legal rt 

Presentative to raise question of title adverse to 
the mortgagor. 

In a suit instituted for the recovery of money due 
on the basis of a mortgage, the legal representatives 
of the original mortgagor are not entitled to raise any 
objection which involve an attack on the rights of the 
mortgagor; on the other hand they are merely- 
entitled to raise such objections as are open to the 
person to whom they represent, that is, the original 
mortgagor. The legal reprnsentatives of the mortga¬ 
gor is therefore not competent to raise any objections 
claiming title adversely to the mortgagor whom they 
represent. Such an objection can be raised by them 
under S. 47 of the Civil Procedure Code in the stage 
of the execution proceedings. ( Jai Lal, J.) Mahomed 
Iqbal v. Labha Mal. 122 I.C. 575. 

- Personal decree. 

Held by the Full Bench {Srivatsava, J, Dissenting), 
Where the plaintiff contains a prayer that if the 
money due to the plaintiff could not be obtained from 
the sale proceeds of the mortgaged property, the 
balance should be recovered from the defendant* per¬ 
sonally and a preliminary decree is passed for sale in 
from 4 App. ot C.P.C. enacting that if the sale pro¬ 
ceeds are insufficient the plaintiffs are at liberty to 
apply for a personal decree for the amount of the 
balance, this amounts to an adjudication between the 
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MORTGAGE—Suit on. 

parties that the plaintiff decree-holder has an actual 
right to such a personal decree and as the existence of 
that right is detrimental to the defendant judgment- 
debtor the latter must appeal against the preliminary 
decree and if he does not do so he cannot resist a sub¬ 
sequent application made under O. 34 on the ground 
that the plaintiff decree-holder is not entitled to a per¬ 
sonal decree. 

Construction of decrees with reference to forms 
and pleadings in such cases discussed. 

Per Srivastava, J.: dissenting : The Court in grant¬ 
ing the plaintiff’s prayer to reserve to himself the 
liberty of making an application under O. 34, K. 6 does 
not judicially determine or adjudicate upon any ques¬ 
tion in controversy between the parties. {Hasan, C.J., 
Raza.Bisheshwar Nath, Pullan find Nanavutty, JJ .) 
Ram Nath v. Nageshur Singh. 7 O.W.N. 774 = 

A.I.R. 1930 Oudh 378 (F.B ) 

- -Mortgage—Default clause—Effect—C. P. C. 

O. 2, R. 2 — Mortgage—First suit for interest 
Second suit for principal and further interest. 

Per Kumaraswami Sastri, J. In cases where 
there is power given to claim the payment due on the 
mortgage deed and where demand is necessary, the 
money will not become payable until the demand has 
been made. Where the default clause is for the 
benefit of the mortgagee, he is not bound to enforce 
the clause but can waive it '. A. I. R. 1925 Maid. 1120 , 
39 Mad. 981 and A. I. R. 1926 Mad. 160, Rel. on. 

The words “when required by you” would mean 
that an option is created in favour of the mortgagee to 
enforce the penal provision, so that the cause of action 
jq recover the principal and the enhanced interest 
within the two years period would not arise automatic¬ 
ally upon default in payment of interest being made 
but only on demand. {Kumaraswami Sastri and 
Curgenven, JJ.) Siva Subramania v. Nagappa 
Pillai. 102 I. C. 187 = 38 M. L. T. 211 = 

25 M. L. W. 615 = A. I. R-1927 Mad. 580 = 

52 M. L- J. 636- 

__—The Court is not concerned for the purpose of 

determining the issues in a mortgage suit whether 
some third party has a title adverse to that of the 
mortgagor, (Dawson Miller, C, J. and Foster, J.) 
BriJ Ratan Das v. RaghUnandan Gir. 

71 I. C. £44 = 1923 P- H- C- C. 49 = 
1 Pat- L. R. 225 = 4 P. L. T. 457 = 

A. I. R- 1923 Pat- 203. 

*-In a mortgage suit, the legal representatives of 

the deceased mortgagor who claimed to be the rever¬ 
sioners to the property, contended that the mortgagor 
had no authority to mortgage the property. 

Held, that the question should be decided in a 
separate suit. {Mockerfee, C.J ., and Fletcher. J.) 
KaLidas Roy v. Gikindra Mohan Baksiii. 

63 I. C. 92 = 33 C. L. J. 301 = 25 G. W. N. 192 = 

A. I. R. 1921 Cal. 343. 

—Suit on Mortgage. 

-—- Extinguishment of mortgage . 

A mortgage will not be extinguished until there has 
been a sale under the mortgage decree. {Adami, J.) 
La khan Choudhry v. Bach a Lal. 126 LC. 295 = 

11 P.L.T. 500 = A-I.R. 1930 Pat- 451. 

-In a suit to enforce a mortgage of a house in 

the abadi, persons were joined as defendants as 
being subsequent mortgagees of the house. They 
alleged that they were proprietors of the patti in 
which the house was situated and contended that the 
owner mortgagor was incompetent to mortgage the 
house without their consent. 


MORTGAGE—Suit—Parties. 

Held : that the Court could go into the question of 
paramount title claimed by them as malguzars : 
6 N. L. R. 156 and 13 N. L. R. 69 ; 44 Bom, 698, 
Expl. ; 40 All. 584, not Foil. {Jackson, A.J.C.) 
Gaduram v . Bhawanisao. 121 I.C. 666 = 

13 N.L.J. 1 = A.I-R- 1930 Nag. 89. 

- Purchaser of portion of mortgaged property 

—Ouster of , by execution purchaser — Remedy. 

A purchaser of a portion of the mortgaged property 
from the mortgagor subsequent to the mortgage, who 
was not made a party to the mortgage suit but who 
has been ousted from the possession of the mortgaged 
property by the purchaser in execution of the mort¬ 
gage decree is not entitled to recover possession on 
the basis that the execution purchaser is a trespasser. 
His only remedy is to redeem such purchaser : 
4 C. W. N. 452 and 6 C. L. J. 609. not Foil.; 18 Cal. 
164 (P. C,), Rel. on. (Zb B. Ghose and Catnmiade, 
JJ.) Bhagaban Chandra v. Torak Chandra. 

100 I.C. 420=45 C.L.J. 4 = 
AIR. 1927 Cab 259. 

-In a mortgage suit it is for the mortgagee in 

possession to prove the sums due to him and also to 
disprove any amounts that he is alleged, with any 
reasonable show of truth, to have received as nazarana. 
{Hallifax, A.J.C.) Ramlal v. Narayan Rao. 

99 I.C. 630 = A.I-R- 1927 Nag. 138. 

-When the mortgagee who was entitled to re¬ 
cover the whole mortgage money with costs and 
damages in case he was not given possession, was 
given possession only of half the property, but he 
delayed in bringing the suit which he was entitled to 
bring. 

Held : that he could not be held to have acquiesced 
in the dimunition of his security merely because he 
delayed for some years in bringing the suit. {Neave, 
A. J. C.) B as aw an v. Natha. 1 O.W.N. 319 

1 82 I.C. 747 = 11 O.L.J. 452 = A.I.R. 1925 Oudh 30- 

-If the mortgage is totally denied, the plaintiff 

cannot prove the factum of the mortgage without 
producing the original mortgage deed, but if the 
defendants do not deny the factum of the mortgage 
but what they allege is that the mortgage has been 
discharged by payment, it is necessary for the Judge 
to find whether the mortgage had in fact been dis¬ 
charged or not. The non-production of the original 
mortgage might be an important factor in considering 
whether the mortgage had been discharged or not, 
but that is no ground in itself for dismissing the suit 
on the mortgage in such a case. (. Baiter ji and 
Gokul Prasad, JJ.) Hikmatullah KhAN v . Abdul 
Aziz Khan. 61 I.C. 412 = 19 AL.J. 185= 

A I.R. 1921 All. 218. 

—Suit—Parties. 

In general a prior mortgagee is not a necessary 
party to an action on the second mortgagee. It is 
only if the prior mortgage is expressly or by necessary 
implication impugned that he is called upon to defend 
bis right as a prior mortgagee. The auction purcha¬ 
ser cannot plead want of notice of the prior registered 
mortgagee. It cannot be held that the prior mortga¬ 
gee’s rights were impliedly negatived in a suit on the 
later mortgage. [Banerji and Niainatullah, JJ-) 
Fazal Rab v. Manzoor Ahmad. (1930) A.L.J. 1222. 

After a suit has been brought on a mortgage and 
derided, a subsequent suit by the mortgagee impleAd- 
ing mortgagors and alienees subsequent to plaint;#* 
not impleaded in the previous suit, is entirely mis- 
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MORTGAGE- Miscellaneous. 

conceived, {Wallis, C. J., Seshagiri Aiyar and 
Abdar Rahim, JJ.) Namberumal Chettiar v. 
Raghava Chariar. 71 I.C. 390 = 14 M.L.W. 563= 

A I R. 1921 Mad. 701. 

—Miscellaneous. 

It is the law ot the suits which governs the relations 
of the parties in respect of a contemplated mortgage 
transaction. 

Qiitfert’—Whether the rule of law embodied in 
S. 58, T. P. Act as applicable to the Punjab is accept¬ 
ed by the Bahawalpur Courts. (Shadt Lal,C.J. 
and Agha Haidar, J.) Gulab Mal v. ShahaUddin. 

31 P.L.R. 239 = A.l-R. 1930 Lah. 54L 

- Costs—Addition of to security—rWhen made 

personally payable. 

Unless there is an express condition in the mort¬ 
gage as to payment of costs, then in the absence of 
special circumstances those costs are merely added to 
the mortgage security and are not payable by the 
mortgagor personally ; but where the mortgagor has 
chosen to raise an untenable defence, it is proper to 
direct him to pay the costs if the security is not suffi¬ 
cient, It makes no difference even if the mortgagor 
is dead and is represented by his legal representa¬ 
tives. {Marten, C. J. and Blackwell, J .) Vrajlal 
v. Venkataswami. 108 I.C. 794 = 52 Bom. 459 = 
30 Bom. L.R. 402 = A.I.R. 1928 Bom. 123- 

- -Mortgage—Suit to enforce barred — Debt, if 

extinguished. 

A separate claim by the creditors on the mortgage 
may be barred but their right to the money due to 
them under that bond cannot be held to have been 
extinguished so long as their lien by possession lasts. 

There is in law no right without a remedy ; and, if 
all remedies for enforcing a right are gone, the right 
has in point of law ceased to exist. In the case of a 
debt the ordinary and universal remedy is by action 
against the debtor. There may, however, and some¬ 
times does, exist another remedy, not by action 
against the debtor, but arising out of the possession oi 
property of the debtor which by law or contract may 
be detained by the creditor until the debt is paid. 
This latter remedy may exist, although the remedy by 
action is^barred ; and in that case the debt continues 
to exist so far as is necessary for the enforcement of 
this right of lien but not for enforcing the remedy by 
action : In re Hepburn Ex parte Smith, 14 Q. B. D. 
394, Foil. {Wasir Hasan and Raza, JJ.) Ram 
Ratan Lal v. Aditya Prasad. 112 I.C. 481 = 

3 Luck. 458 = 5 O-W-N. 178 = 
A I R. 1928 Oudh 273. 


_ What passes—Decree—Compromise. 

Where a suit was decreed ex parte against the 
father mortgagor and on compromise against the 
sons and the ijaradars and by the compromise it was 
expressly agreed that on failure to pay the entire 
money due to the plaintiffs the plaintiffs should be 
able to bring the mortgaged properties to sale and 


realise the money. 

Held : that this implied an agreement on the part 
of the sons to put their shares at the disposal of the 
decree-holders and therefore amounted to a specifica¬ 
tion of their shares. Lapse or reduction on account 
of the death of one of the co-parceners does not affect 
the shares on date of mortgage, fhe sale of the 
jjara interest followed as a matter of course because 
it was subsequent to the mortgage. {Jwala Prasad 
and Ross, JJ.) Badri Narain Singh v. Dwarka 
Prasad. 78 I.C. 63C = 1924 P.H.C. C. 65 = 

5 Pat- L-T. 565 = A I.R. 1924 Pat. 353. 

,_Surrender of possession of mortgaged property 

by the decree-holder or his rendering account is not 
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after foreclosure- 

necessary for execution. (Das and Rqss.JJ.) Nri- 
PENDRANATH ChATTERJEE V. JlIUMAK MANDAK. 

80 I.C. 588 = 3 Pat- 221=4 P.L.T. 694 = 

2 Fat. L.R. 9 = A.I.R- 1924 Pat. 263. 

-An award though unattested and unregistered, 

can create a legal and valid mortgage. {Kennedy, 
J. C, and Madgavkar, A. J. C.) I-Iotchand Bal- 
chand v . Kishan Chand. 83 LC. 548= 

17 S-L-R. 178= A I R. 1924 Sind 23. 

—-The fact that a mortgage stood in the names of 

two persons goes against the case that the estate was 
impartible. {Ashworth, J. C. and Simpson, A. J. C.) 
Thakur Rudra Pratap Narayan Sing v . Tha- 
kuk Norman Prasad Sing. 74 I.C. 225= 

9 0-L.J. 552 = A.I.R. 1923 Oudh 61. 
- Property temporarily handed over for secur¬ 
ing debt can be recovered on payment of debt. 

Plaintiff made over certain land to defendant 1, by 
way of security without a regular mortgage and with¬ 
out a registered deed. Defendant 1 sold it to defen¬ 
dants 2 and 3, also without registered sale deed. First 
defendant admitted the claim. Held, the transaction 
cannot be treated as a mortgage. Plaiutiff is entitled 
to redeem in a popular sense, but not in the legal 
sense of redeeming mortgaged property. But in the 
absence of registered deeds neither the second and 
third defendants nor their vendor had obtained a 
valid title to the land. {Pratt, J.) Maung Aung v. 
Maung Shwe Lin. 73 I.C. 1039 = 1 Bur L-J. 203= 

A.I-R. 1923 Rang. 51. 

-- Varieties —Biswi mortgage by landlord to 

tenant of holding —Paramsana rent is the balance 
of rent paid, after deducting the interest due on 
the mortgage—Extinction of right of redemption 
does not destroy right to claim paramsana rent. 

Where land held'by tenant is mortgaged by the 
proprietor to the tenant in consideration of money 
paid by the latter, it is not unusual for the tenant to 
appropriate a portion of the rent, for which he was 
originally liable, towards interest due on his loan 
and to pay the balance, known as paramsana, to the 
mortgagor, Biswi is the name usually given in 
eastern Oudh to mortgages of this kind. The ex¬ 
tinction of the right of redemption of this kind does 
not destroy the right of the mortgagor or Ins succes¬ 
sors to claim the Paramsana as rent for the Param - 
Sana does not fall within the rights to which the 
mortgagee is entitled. {Kanhaiya Lal, J. C.) SAT 
Deo v. Jai Nath. 67 I.C. 808=9 0-L.J-141 = 

A.I.R. 1922 Oudh 75. 

MORTGAGE'DECREE. 

See Civil P. C. O. 34. 

MORTGAGEE IN POSSESSION. 

See T, P. Act, S. 76. 

MORTGAGE SUIT. 

See Civil P. C. O., 34. 

MORTGAGOR AND MORTGAGEE. 

See also (I) Mortgage. 

(2) T. P. Act, Ss. 58, IOL 
—Adverse possession. 

Mortgagee cannot set up adverse possession against 
the mortgagor by executing a kabuliyat in favour of 
the landlord. (Cammiade and S. K, Chose, JJ*) 
Bimala Charan v. Abdul Rahman. 114 I.C. 81 = 

A.I.R. 1928 Cal- 825. 
—Agreement after foreclosure- 

- —Foreclosure decree and formal possession — 

Subsequent agreement to reconvey — Mortgagor's 
long possession of property—Inference. 

Mortgagee obtained an absolute decree for fore¬ 
closure and formal possession of the property and got 
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MORTGAGOR AND MORTGAGE E-Breach of ob- 
ligation- 

bis name mutated. Mortgagee subsequently made an 
oral agreement with the mortgagor to reconvey the 
property to him. The mortgagor remained in actual 
possession of the property for a long time after passing 
of the decree, regarded himself as the real proprietor 
of the property to the knowledge of the mortgagee 
and mortgagee himself regarded him as the virtual 
proprietor of the property. 

Held : that although the legal title was with the 
mortgagee, such long and uninterrupted possession of 
mortgagor was in pursuance of the oial agreement 
between the mortgagor and the mortgagee : A. I. R. 

V^r on - (Subhedar and Jackson, 

A. J . Cs.) Indraraj Singh v. Chaitram. 

117 I.C. 271 = 25 N.L.R. 131 = A.I.R. 1929 Nag. H4. 
—Breach of obligation. 

‘ ““ Breach of obligation arising out of mortgage 
—Damages tn suit on mortgage. 

In cases where the breach consists of a contractual 
or statutory obligation arising out of the mortgage or 
annexed to the relationship of mortgagor and mort¬ 
gagee created by the transaction, the defendant should 
be allowed to enforce his equitable remedy to claim 
damages in the mortgagee’s suit itself.But the plaintiff 
would not be liable for any remote damages; the only 
proper way of assessing the damages would be to find 
out what loss the defendant would have suffered had 
he taken steps to remedy the breach in time. (Munji, 
A.J.C.) Sheoji v. Bhaskak. A.I.R. 1930 Nag. Ib6. 
—Condition of foreclosure. 

Per Boys, J .—A mortgage was executed between 
parties which had a condition as to foreclosure if the 
mortgage money was not paid by the date agreed. In 
the mortgagee’s suit to enforce the mortgage the trial 
Court held that the condition as to foreclosure must be 
struck out and that on its being struck out there would 
remain no mortgage at all. On appeal the appellate 
Court held that the effect of striking the condition was 
not to destroy the mortgage wholly but there still re¬ 
mained relation of mortgagor and mortgagee between 
parties. 

Held : that the effect of the order of remand was to 
reduce the mortgage to a simple mortgage, ( Ashworth , 

J * Contra.) (Boys and Ashworth , JJ.) Kalika 
Prasad t,. Ajudhia Prasad. "21 LC 211 = 

1929 A.L.J. 448 = 51 All. 780= A.I.R. 1929 All. 421. 
—Payment to co-mortgagee. 

Payments to one of two mortgagees intp his private 
account cannot be considered as payments which 
would reduce the mortgage debt due to the other 
mortgagee and more so where there is a definite 
separation between the two mortgagees. ( Maker-ice 
and BennetJJ.) Upendra Nath Basu v. Kali 
CharanMitra. A.I.R. 1930 AH. 634. 

—Sale by mortgagor. 

Mortgage-Clause for sale by mortgagor— 


MOTOR VEHICLES ACT, (1C14)—S.5—Convictions 

motiye. 

See (1) Criminal Trial. 

(2) Penal Code, Ss. 300-302. 

MOTOR VEHICLES ACT, (VIII of 1914 ) 

—Interpretation. 

- U . P. Rules, H. 32 —Words “ if any person is 

injured in R. 32 govern whole clause. 

Rule 32 was made in order to provide for cases 
where people are injured and the words “ if any per¬ 
son is injured ” in R. 32 govern the whole of the rest 
of the clause and the other construction of R. 32, viz., 
on the occurrence of any accident, if there is no 
police officer present, the driver or person in charge 
of the motor vehicle shall report the accident without 
delay at the nearest police station, though possible, 
cannot be accepted as correct. (Young, J.) Mansa 
Singh v. Emperor. 119 j q, 570 — 

1929 A.L.J. 1044 = 10 L.R.A. Cr. 137 = 
30 Cr. L.J. 1085 = 51 All. 996 = 
12 A.I. Cr. R. 337 = 1929 Cr. C. 355 = 

A.I.R. 1929 All. 750. 

—Offence under. 

- Offence under—S. 562, Criminal P.C., does 

not apply . 

Section 562 (1) (a) only applies to a certain limited 
class ol cases such as theft and so on under the 
I.P.C., but does not apply to an offence under a 
totally different Act such as the Motor Vehicles Act. 
(Marten and Madgavkar, JJ.) Emperor v . Pandu 
Ramajl 93 i.c. 992 = 28 Bom. L.R. 297- 

27 Cr< L.J. 528 = A.I.R. 1926 Bom. 230. 
—Plying for hire- 

Punjab Motor Vehicles plying for hire Rides 


Bona fide buyer protected. 

Where according to the mortgage deed the mort¬ 
gagors arc at liberty to sell any part of the mortgaged 
property at any time on condition that they pay the 
sale proceeds to the mortgagees, they convey good 
title to the purchaser. If they fail to pay the proceeds 

? u tj e t0 mort S a S ees . the purchaser cannot 
e held responsible for it. The mortgagees can have 

no remedy against the purchaser who acts bona tide 
in the belief that the mortgagors were entitled to sell 
the property and he is not bound to see to the per¬ 
formance by the mortgagors of their own part of 

S nt J aCt / /? th A the mort g E .’ ees - (Zafar Ali and 
Bhtdt, JJ.) Asa Rake v. <{*shan Chand. 

C. ia8**A.I.R;i930 Lah. 386. 



8 and Plying for hire—Meaning of. 

To ply for hire 1 ’ means to exhibit a vehicle in 
such a way as to invite those who may desire to do so 
to hire it or to travel in it on payment of the usual 
fares and also to ofter its use on payment to any 

m 'A P ?S iC ir t H er ? y 1 soUcitin S custom : 

"if* R }y 92 / M a? : 16 j F r° ll] Ln S Iish Cases consider- 
ed) (■f afar Ah and JatLal.JJ .) Sardul Singh 

^ P r E \ 0K ' 116 I c ’ 88 5 = 30 Cr.L.J. 700 = 

10 Lah. 505 = 13 A.I. Cr. R. 123 = 31 P.L.R. 95 = 

A.I.R. 1929 Lah. 422. 

S. 4—Liability. 

The person in charge of the car, though he mav 
not be the owner, to whose orders the river is in 

to dfTe-fff ‘ he ‘ ime °‘'t **»“*. 

n“ r ' “ amenable to this section. 
S.ngh: and Emperor V Rama Nj a. 

9 A I fw j> o aj A T t» . 230 = 26 A.L.J. 331 = 

9 A.I. Cr.R. 341=9 L.R. A.Cr. 49=29 Cr.L.J. 357 = 

-S. 4—Police officer. A I E- 1928 Al1, 261, 

" eed not bc onc 

stop“n ( 1b°ree h s e ets eC oi 0 c n tha * a driver shouldl 

may be reeu1n l «l ^i !n Un ‘, S,!mCeS ' first| y tha t traffic 
may be obtained lhat a . name and address- 

thirdly lor the , a T ? ew 10 Prosecution, and 

sions Vf theTt P S,ch enforcing any ol the provi- 
inspecting a bus ^ w > ■ check ' n g 'be license and 
and it is not necessary that *P spec J ed ,0 be overloaded 
the vehicle shonitt h 3 t * le p P'. ,ce ofheer stopping 
(c n » be en Sag ed >n regulating traffic. 

SoSw m-2 » ,, AW. NA,D0 *’• Em ™ 

31 Cr l't mo 219 7’ 929 “ M 596 = 

61 Cr> L 6 39 = A.I.R. 1930 Mad. 445 = 

—S. I— Convictions. M,L.J. 457. 

Buies under R. 27-A-Conviction * for breach 
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^HICLES ACT, (1914) S. 5-Dangcrous 

of R. 27-A—Subsequent conviction under S.5wi 
same facts is not illegal. 

The accused driving a motor car while under the 
influence of liquor, ran into another motor car and 
damaged it. He was tried under R. 27-A framed 
under S. 16 and convicted on his plea of guilty, and 
he was again tried for rash and negligent driving on 

the same facts under S. 5 and was convicted. 

//th/, that a breach of the R. 27-A would be com¬ 
mitted the moment the accused was driving the car in 
an intoxicating state and the act of rashnfs in regard 

to which he was convicted was a subsequent event 
and that, therefore, there was nothing illegal inHs 
being separately charged and tried for each of the two 
offences, (Fawcett and Mirza t JJ.) Emperor v* 
Rama Deoji. 112 I.C. 101=11 A.I. Cr. R. 224 = 

29 Cr. L.J. 981=30 Bom. L.R. 636 = 

£_ ^ A.I.R. 1928 Bom. 231. 

5* 5—Dangerous driving. 

Two cars were going under 15 miles per hour alon« 
the road from South to North, and while another car 
came in the opposite direction from North to South, 
G s baby car, passed the two cars going towards the 
North. G was going about 25 miles per hour. The 
road was at the place 40 to 50 feet wide as would give 
ample room for 4 cars to pass abreast with any amount 
of room to spare. There was no traffic of any kind on 
the road at the time except the 4 cars. G was not 
shown to be over the wrong side of the road. 

Held, that there would be ample room for a very 
small car like that of G to pass without trenching on 
the right hand side of the road. Even if he did ^o 
slightly over the middle line the car coming in the 
opposite direction had 20 feet in which to swing to its 
left. G's driving could not therefore be assumed to 
be reckless or .negligent; an estimate speed of 25 
miles per hour could not be regarded as anythin e out 
of the ordinary, on that road. (Baguley^Tsclt 
gUli v. Emperor. 115 I.C. 900=30 Cr. L.J. 539 = 
12 A.I. Cr. R. 342 = A.I.R. 1929 Rang. 14. 
——•—'Under S. 5 the accused is bound not to drive in 
a manner which would be dangerous to the public. 
In determining whether the manner of driving was 
dangerous to the public or not regard must be had 
to all the circumstances of the case and the amount 
of traffic which actually was at the time in the place. 
(Shah and Fawcett, JJ.) Khodabux v. Emperor! 
97 I.C. 973=28 Bom. U.R.. 1066 = 27 Cr. L.J. 1213 = 

A I.R. 1926 Bom. 564. 

■ ■—Where the accused saw another car approach¬ 
ing him on its proper side of the road and where he 
ought to have drawn in behind the water-cart passing 
in the same direction as the accused and not have 
attempted to force his way past it in front of the on¬ 
coming car, . *' 

Held : that such conduct on the part of the accused 
came within the purview of S. 5 of the Motor 
Vehicles Act, and that the conviction was a proper 
one. (Banerji , J.) Charan Stngh v. Emperor. 

88 I-C. 998 = 23 A.L.J. 790 = 26 Cr. L.J, 1254= 

6 L.R.A. Cr. 150= 
A.I.R. 1925 All. 798. 

—- Fine should be proportionate to means of 

accused—In case of professional drivers the best 
course is to exercise powers under S. 18 (2). 

The general rule is that the fine imposed on an 
accused person should not be excessive, having regard 
to his pecuniary means. The best way to stop 
dangerous driving by persons, who earn their liveli¬ 
hood by driving motor vehicles, is for the Court, on 
conviction of the offender, to exercise its powers 


MOTOR YBHICLEIS ACT, (1914).S. 6—Liability. 

under Sub-S. (2) of S. 18, under which such Court 
shall cause particulars of the conviction to be 
endorsed” on any license held by the accused, and 
may (1) cancel or suspend that license, or even 12) 
declare the accused disqualified for obtaining a license 
either permanently or for such period as it thinks fit 
The exercise of that power will have a very deterrent 
effect, especially in the case of persons who earn their 
livelihood by driving motor vehicles. (Fawcett and 
Madgavkar, JJ,) Emperor v. Basappa Rachappa 
90 I.C 320=26 Cr. L.J. 1536 = 27 Bom. L. R. 1056^ 

, . A.I.R. 1925 Bom. 526. 

-i be accused was driving on a wrong side of the 

road at a sharp corner entering into a thoroughfare 
of considerable traffic with the result that he came 
into collusion with a motor bicycle, the side-car of 
which was damaged. It was due to the presence of 
mind of the person who was riding the motor bicycle 
that no further damage occurred. 

Held, that an offence under Section 279 Penal 
Code, was committed. The offence of the accused 
was more serious than that contemplated by Section 5 
of Act VIII. of 1914. That section refers to a person 
who is driving a car in a manner which would in 
ordinary circumstances be proper, but owing to the 
special condition of the road at the time lie is riding 
on it, is improper. (Kennedy, J . C. and Madgavkar , 
A. J. C .) Yar Mohomad v. Emperor. 

84 I.C. 253=16 S.L.R. 147 = 26 Cr. L.J. 253 = 

7 A.I. Cr. R. 503= A.I.R. 1921 Sind 97, 
—S. 5 -License. 

Where the accused had been driving cars regularly 
for about 13 years and had obtained a large number 
of good certificates from a variety of masters, and 

where he had never before had a conviction for bad 
driving. 

Held : that the verdict that he was unfit to hold a 
license because he was not a good driver was ridicul¬ 
ous in view of his record and must be cancelled. 

( Banerji , j ,) Charan Singh v . Emperor. 

88 I.C. 998 = 23 A.L.J. 790=26 Cr. L.J. 1254 = 

6 L.R.A. Cr- 150 = A.I.R. 1925 All. 798. 
—Sch. 5—Summons. 

- Summons under the Act is to be in the form 

prescribed under S. 68, Criminal P. C. 

The procedure of issuing summonses by the Magis¬ 
terial Courts purporting to charge motorists, owners 
or drivers of offences under the Act without giving the 
slightest particulars of the offence alleged is not justi¬ 
fied law. S. 68, -Criminal P, C,, incorporates the 
form of summons, which is a statutory form contained 
in Sch. 5 to the Code, which summons is to be issued 
to accused persons. ( Walsh and Banerji , JJ.) 
Emperor v, Ranjai Singh. io8 I.C 230= 

26 A.L.J. 331=9 A.I. Cr. R. 341=9 L.R.A. Cr. 49 = 

29 Cr. LJ. 357 = A.I.R. 1928 All. 261. 
~“*S- 6—Liability. 

—- Motor driven without owner's knowledge by 

an unlicensed driver—Owner is not liable—Nor is 
he liable even if his licensed driver had permitted 
the unlicensed driver to drive. 

Where a particular intent or state of mind is not of 
the essence of an offence, a master can be made 
criminally liable for his servant’s acts if an act is 
expressly prohibited, but not otherwise; and he can¬ 
not be so,made liable if the act provides for liability 
for permitting and causing a certain thing unless it 
can be shown that the act was done with the master’s 
knowledge and assent, express or implied. 

Where a motor bus is driven by a person who has 
no license, without the knowledge of the owner, the 
owner cannot be convicted. Nor can he be convicted 
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MOTOR VEHICLES ACT. 1914, S. 6—License. 

on the ground that his licensed driver had given the 
unlicensed driver permission to drive : A.I.R. 1924 
Cal. 985, Rel. on: 38 Cal. 415 and 45 Cal, 430, Dist. 
(Mttker ji, J.) Indra Mohan Roy v. Emperor. 

110 I.C. 326 = 47 C.L.J. 460 = 
10 A.I. Cr.R. 414 = 29 Cr- L.J, 694 = 

A.I.R. 1923 Cal. 410. 

—S. 6—License. * 

A motor-bus owner allowing his driver to drive his 
omnibus without a license cannot plead in defence 
that the expiry of the driver’s license was not known 
to him. (Jackson, J.) Crown Prosecutor v. Kadtr 
Mohideen. 105 I.C. 574 = 23 M.L.W. 588 = 

1927 M.W.N. 852 = 23 Cr- L-J. 962 = 
A.I.R. 1927 Mad. 1080 = 53 M.L.J. 757. 
—S. 7—To ply for hire.’ 

-— Expression "to ply for hire” means to exhibit 

vehicle so as to invite public to travel in it. 

The expression "to ply for hire ” ordinarily means 
to exhibit a vehicle in such a way as to invite those 
who may desire to do so to hire it or to travel in it on 
payment of the usual fares, and also to offer its use 
on payment to any member of the public, thereby 
soliciting custom. The owner of a bus driving it on a 
private errand cannot therefore be said to have been 
using it as a motor vehicle plying for hire : A.I.R. 
1928 Mad. 166 and A.I.R. 1929 Lah. 422, Rel. on. 
(Mirza and. Broomfield, JJ.) Ganesh Ramchandra 
v. Emperor. 32 Bom-L-R. 337 = A.I.R.1930 Bom.161. 
— S. 8—Applicability. 

Sections 8 and 9 do not apply to permits under 
R. 24, United Provinces Motor Vehicles Rules of 
1924, but to the driving license prescribed by S. 6 of 
the Act and Rr. 20-22. Consequently failure of a 
driver of a public motor vehicle to produce on 
demand a permit issued to him under R. 24 is not an 
offence. (Dalai, J <) Hasan Ahmad v. Emperor. 

Ill I.C. 127 = 50 All. 876 = 
10 A.I. Cr.R. 334 = 9 L.R.A.Cr. 124 = 
29 Cr.L.J. 799 = 26 A.L.J. 1381 = 

A.I.R. 1928 All. 492. 

—S. 8—Driver. 

No person is a driver within"the meaning of ‘S. 8 
unless driving. Further, it is only a Police Officer 
who can demand the license, and an order requiring 
the driver to attend a Magistrate’s house or Court 
with his license is illegal. ( Ashworth, J.) Emperor v. 

Sitaram. 101 I.c. 668 = 49 :, A11. 754 = 

25 A-L.J. 574 = 8 L.R. A Cr. 69 = 

7 A.I.Cr. R. 443 = 28 Cr L J. 492 = 

A.I.R. 1927 All. 478. 

—*S. 8*—License. 

- Right to demand license not restricted to a 

public place. 

Section 8 does not contemplate that police officer 
cannot ask a driver of a motor vehicle for his license 
in the private grounds of a private person and that he 
can only do so when a car is actually being driven by 
the person, whose license is demanded, whilst on the 
public road. (Bucknill, J.) Aklu v. Emperor. 

97 I.C. 48 = 7 A.I.Cr.R. 154 = 

7 P.L.T. 542 = 27 Cr.L.J. 1072 = 
A.I.R. 1926 Pat. 448. 

—-Non-production of license when demanded by 

police is a trivial and technical ofience under S. 8 of 
the Act. ft’here is no prohibition against the driving 
of a car by ft properly licensed person who has not 
got his license with him and it is no offence to do so. 
The order of suspension under S. 18 (2) along with 
the Sue, if any is a 1 part of the sentence and is appeal- 
abte. (H alii fax, AJ.C. J. Whekua Kunbi v. 


MOTOR VEHICLES ACT. (1914) S —16—Applica¬ 
bility. 

Emperor. 65 I.C. 425 = 23 Cr. L-J. 73 = 


A.I.R. 1922 Nag. 71. 

- Driver must carry licence always with him. 

It is compulsory upon a driver of a motor vehicle 
to carry his licence with him ; he is bound to produce 
it at once, directly a police constable calls upon him 
to do so, and failure to produce immediately upon 
such demand is punishable under the Act. (Tud- 
ball, J.) Emperor v. Madan Mohan. 43 All. 123 = 

A.I.R. 1921 All. 277. 


—S. 1C—Certificate. 

- Bombay Motor Vehicles Rules of 1915 as 

amended by Rules of 1918— Rule 6 (1) (R) and Sche¬ 
dule D —Ultra vires— Fixing of time limit of the 
certificate is ultra vires. 

It is ultra vires of the local Government to fix a 
time limit in the registration certificate and to make a 
corresponding change in the Schedule D as no power 
was given by S. 11 of the India Motor Vehicles Act to 
make rules for that purpose. Rule 6 of the Bombay 
Motor Vehicle Rules as amended is invalid and 
inoperative. (Maclcod, C.J. and Shah, J.) J. £>, 
Sherston v. Emperor. 65 I.C. 633 = 45 Bom. 646 = 

24 Bom. L-R. 50 = 23 Cr. L-J. 169 = 

A.I.R. 1922 Bom. 42. 

—S-11—Accident. 

- Madras Rules under — R. 27 [c) providing for 

report of accidents to police is not ultra vires— 
” Accident ” meaning. 

Rule 27 (c) which provides that the driver of the 
motor vehicle shall promptly report all occurrences of 
accidents to the nearest police station is intended to 
apply only to accidents happening to the car which 
one is driving and which results in some injury, 
annoyance or danger to the public or of danger or 
injury to public property or obstruction to traffic and 
so understood it is not ultra vires. 

The petitioner was driving his car when on the way 
the car went out of control and jumped over a culvert, 
the parapet of which was only nine inches high, and 
fell into a channel. As a result of the accident, the 
front axle of the car was bent and some chunam was 
knocked off on the eastern side of the culvert. Those 
who were in the car received slight injures ; but they 
were able to return to their homes iu the same car : 


Held : that the incident is not an accident within 
the meaning of the rule. 

Reilly,J ,—An accident which makes the control of the 
Vehicle impossible in the usual way or more difficult 
than usual, may be a source of danger to other users 
of the road and a rule requiring the driver to report 
such an accident would be within the rule-making 
power under the Act. (Madhavan Hair and 
Rally, JJ.) Nagaraja Mooppanar v. Emperor. 

108 I.C. 909 = 29 Cr. L.J. 4Si = 5l Mad. 504 = 
1 M. Cr, C. 118 = 27 M.L-W. 423 = 9 A.I. Cr. R. 419 = 


S. 11—Rules under Scope. 

■U. P. Government Rules, R. 22. 


JlVlf'it | J V # ^ 

Rule 22 applies only to a person licensed to drive 

another province and not licensed in the United P 

vmces. ((Ashworth, J) Emperor v. Sita Ram. 

101 7 .C £63=49 All. 754 = 25 A.L.J. 57f 

8 L.R.A. 69 = 7 A.I.Cr. 443 = 28 Cr. L-J. 49! 

e A.I. R. 1927 All. 4 

S* 16— Applicability. 

“TTT^ 'f' Motor Vechicles Rules,R. 11— R. 11 is i 

applicable to cars registered outside United Prov 
ces. 


There is nothing in the wordings of these rules to 
show that R, 11 applies to cars registered outside the 
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MOTOR VEHICLES ACT, (1914), S. 16-Convlc- 

non* 

Unitri Provinces. H is clear from the definition of 
Registering Author, ty” in R. 3 that this expression 
“ R - 1 1. means the authority who had re- is^ 

tjred the car under the rules in force in the United 

ro\ mces. \Vhere tlierefore the applicant's car is not 

registered in the United Provinces, but brought there 

or a Short period. R. 11 has no application to his case. 

lot#i (t /.) F.c. Lhaudhri v . Emperor. 120 I.C. 272 = 

1930 Cr. C. 50=31 Cr. L.J. 40 = 

C 4C n . 19 . 30 A,L,J * 527==A -I K- 1930 All. 34. 

—S. 16—Conviction. 

Tin? fact that .in unlicensed person was 

with driving a motor car without a license and pleaded 

guilty to that charge is not sufficient to justify a Court 

m convicting the motor driver of having allowed him 

to drive, where he was not specifically charged with 

that offence under Motor Vehicles Act, S. 16. 

(Bflt/tv, /.C.) Mahomed Jamal v. Emperor, 

119 I.C. 536 = 30 Cr. L.J. 1077 = 

A.I.R. 1930 Sind 64. 

—S. 16—Defect. 

Omission in a summons to specify the sections of the 
Motor Vehicles Act, or rules made thereunder for 
breach of which a person was being orosecuted 
is a serious defect; A.I.R. 1928 All. 261, Reh on. 

{Dalai, J.) Hasan Ahmad v. Emperor. 

Ill I.C. 127 = 50 All. 876 = 10 A.I Cr. R- 334 = 

9 L.R. A.Cr. 124 = 26 ALJ. 1381 = 
29 Cr. L-J. 799 = A.I.R. 1923 All. 432. 
—S. 18—Exemption from. 

There is no authority for the proposition that a motor¬ 
car which carries mails, and also carries passengers, is 
exempt from the operation of the ordinary rules about 
license for drivers and those restricting the number of 
passengers to be carried under the permit: (1890) Rat. 
Unrep. Cr. C. 512, Dist. {Patkar and Baker, JJ.) 
Aha Appa Dharawade v. Emperor. 1Q0 I.C. 1053= 

29 Bom. L.R. 191 = 28 Cr. L.J. 397 = 

A.I.R. 1327 Bom. 154. 

—S. 16—Interpretation. 

Oudh Government Rules—R. 79—The word "ply” 
in the permit form F must be read to mean "ply for 
hire.” (Stuart, C.J. ) Emperor v. Mohommad Hanif. 

7 O.W.N. 464 = A.I.R. 1930 Oudh 251. 

—’S. 16—Liability. 

- Punjab Motor Vehicles Plying for Hire Rules 

(1922), S. 3— Owner is guilty of offence even though 
not present in case of breach of road certificate. 

Where the driver of a motor lorry does not use 
the lorry in conformity with the conditions specified 
in the road certificate, the owner of the lorry is guilty 
of an offence under S. 16, Motor Vehicles Act read 
with R. 3, Punjab Motor Vehicles Plying for Hire 
Rules, 1922, even though he is not present when the 
breach of the condition takes place. 

Where, therefore, a driver was found carrying 17 
(when only ten could be carried under the road certi¬ 
ficate) and one passenger was sitting on mudguard, 
which .was prohibited, 

Held ; that there being clear breach of the road 
certificate, the owner was liable under R. 3, Punjab 
Motor Vehicles Plying for Hire Rules, 1922, although 
he was not present; 38 Cal. 415 ; 45 Cal, 430 and 
A.I.R. 1924 Cal. 985, Rel. on; 27 P. R. 1918 * 
A.I.R. 1928 Cal. 410 and A. I, R. 1924 Rang. 63, Dist! 
yAddison, J.) Devi Dayal v. Emperor. 

A.I.R. 1930 Lah. 865. 

- Patna Motor Vehicles Rules—R 12—Person 

responsible for fixing board is the owner, 

The person responsible for having a board fixed 
upon the yehicle under R. 12 is owner and not the 

£>. D. Vol. IV—27 
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MOTOR VEHICLES ACT, (1914), S. 16—Trial 
under* 

person who, from time to time, may have the use of 
the car. 

Where a car is purchased by an estate for the use 
ot its manager the manager cannot be said to be the 
owner under R. 12 . (Bucknill, J.) Aklu v . 
emperor. 97 IiC< 48-7 P.L.T. 542 = 

27 Cr. L. J. 1072 = 7 A. I. Cr- R. 154 = 
^ „ A.I.R. 1926 Pat. 446. 

Calcutta Rules 3 and 16. 

. A k Seil t master is not criminally liable for fast driv- 
in;.; u D('](* he had cautioned the driver not to exceed 
tun legulation speed and to drive with due care and 
caution. (Greaves and Duval, JJ,) Vara t Lai l 
v. Emperor. 82 I. C. 137=51 Cal. 948= 

28 C-W.N. 884 = 25 Cr. L.J. 1209 = 

A.I.R. 1 Cal. 985, 

*- ■Burma Motor Vehicles Rules 1915, R. 26 (3). 

Owner of a Motor car is not criminally liable for 
negligence of the driver in driving the car without 
properly illuminated rear light, if the owner has made 
provision for such illumination. 36 C. 415 and 
45 C. 430, Dist. ( May Oung, J.) Mahomed Surty v. 
King Emperor. 76 I.C. 564 = 1 Rang. 600 = 

2 Bur. L.J. 201 = 25 Cr. L.J. 196 = 

A.I.R. 1924 Rang. 63. 

—S. 16—License. 

- Calcutta Motor Vehicle Rules, R, 28—Con¬ 
struction. 

Conditions of the permit apply to the licensed 
vehicles for the period of the license irrespective of 
whether it was in use at the time as a carriage stand¬ 
ing or plying for hire or the use was gratuitous : 
Hawkins v. Edwards, 2 K. B. 169, Ref. (Courtney 
Terrell, C.J„ and Dhavle,J,\ Emperor v. Ram 
Taiial Singh. 9 Pat- 169 = 1923 Cr. C. 282 = 

A.I.R. 1929 Pat. 522. 

—S 16—Offence under. 

There is no such thing as an offence under S. 16, 
Motor Act, at all and, in the second place, there is no 
offence in the Motor Vehicles Act of failing to give 
notice to the police that the accused driver has billed 
a boy. S. 16 is a penalty clause and prescribes the 
penalties which may be inflicted upon anybody who 
contravenes any of the provisions of the Act or any 
rule made under the Act. (Walsh and Banerji , JJ.) 
Emperor v. Rananjai Singh. 108 I.C- 230= 

26 A.L.J. 331 = 9 A.I. Cr.R. 341 = 

9 L.R.A. Cr. 43 = 29 Cr. L.J. 357 = 

A.I.R. 1928 All. 261. 

—S- 16—R. 41—Overloading. 

Suspension of a permit for au offence of overload¬ 
ing a motor cannot be permitted. (Wort,J.) Sheo- 
datt Roy v. Emperor. ho I.C. 803 = 

29 Cr. L.J. 771 = 11 A.I. Cr.R. 43 = 

10 P L.T. 423 = A.I.R. 1929 Pat. 64. 

—S. 16—Proof. 

(Patna) Motor Vehicles Rules, R, 13—Time at 
which car was found driven without proper lights 
must be accurately proved. (Bucknill, J.) Aklu v. 
Emperor. 97 I. C- 48 = 7 P. L- T- 542 = 

27 Cr. L. J. 1072 = 7 A.I. Cr. R. 154 = 

A. I. R. 1926 Pat- 443. 

—S- 16—Rules under—R. IS —Tax. 

Municipalities outside Calcutta cannot tax motor 
vehicles plying for hire. (Newbould and B. B. 
Chose, JJ.) Sudhamony Das v. Chairman, Krish- 
nagar -Municipality. 88 I. C. 1040 = 

. ■ . * . ■ 41 C. L. J. 566 = 26 Cr. L. J. 1289 = 

• * -7 A. I- Cr- R. 502 = A. I. R. 1923 Cal. 1026. 

—S. 16—Trial under. 

$. 403, Cr. P. Code bars the trial of the accused 
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MURSHIDABAD ACT, (1891)—Lease. 

for an oflence under S. 16 of the Motor Vehicles Act, 
so long as the acquittal of the accused under S. 338, 
I, P. Code on the same facts remains in force, 
(45-Cal. 727, Foil.). Applicability of S. 403 does not 
depend upon additional evidence being available or 
not. {Jwala Prasad, J .) Maksudan Mistry v. King 
Emperor. 59 I. C. 207=2 P. L. T. 31 = 

22 Cr. L.J. 63=1921 P. H. C. C. 108 = 

A. I- R. 1921 Pat. 22. 

MOYEABLE PROPERTY. 

See Penal Code. 

MUAFI. 

See (1) Grant. 

(2) Landlord and Tenant. 

MUKHTEAR. 

See Legal Practitioner. 

MULGENI LEASE. 

See (1) Land Tenure. 

(2) Lease. 

MULTIFARIOUSNESS. 

See C. P. Code S. 99 and O. 1, R. 3. 

MUNICIPALITY. 

See Local acts. 

MURDER- 

See Penal Code, Ss. 299—304-a. 

MURSHIDABAD ACT, (25 OF 1891). 

—Lease* 

-Condition (1 )—Lease in contravention — 


Effect. 

The Nawab of Murshidabad executed a lease to the 
defendants of certain lands and premises to which the 
Murshidabad Act 15 applied for a term of 21 years in 
consideration of the sum of rupees five lacs as ad¬ 
vance of the total rent payable for during the said 
term of 21 years. The Nawab then sued to recover 
possession of the demised property and mesne profits, 
upon the ground that the lease was null and void by 
reason of the provisions of condition (1) of the Murshi¬ 
dabad Act. 

Held : that the .lease contravened condition 1) of 
the Act and was therefore null and void. 

Held further : that as the Nawab was a person 
under disability, he was not estopped from denying 
the validity of the lease : Jeffries v. Alexander , 
8 H. L. C. 594 ; Batiman {Lady) v. Faber, 
(1898) 1 Ch. 144; Leslie v. Sheill, (1914) 3 K.B. 607 • 
36 Cal. 920 ; A.I.R. 1928 Cal. 537 and other cases dis¬ 
cussed. (Page,].) Nawab of Murshidabad v. Bilas 

lift i c sfii — 

56 Cal. 252 = A.I.R. 1929 Cal. 433. 

—Receiver. 

' Act 15 is no bar to appointment of receiver 
in execution of decrees of rent and profits. 

A Bank was unsecured creditor of Nawab of Mur¬ 
shidabad for a debt represented by four decrees. The 
debt was adjusted and it was agreed that Bank was to 
realize by execution the money that would be out¬ 
standing. The Bank applied for an order that a 
receiver should be appointed in execution of the 
decrees of the rents and profits of certain properties 
all of which were within the ordinary original civil 
jurisdiction of civil Court. It was contended that 
having regard to the Murshidabad Act the rents and 
profits coultj not be taken in execution by means of 
receiver, 

Held : that there was nothing in the Act which 
would prevent the Nawab from borrowing a sum of 
money and giving an assignment of the next months 1 
rent of a certain ho\* ^ a ay of consideration. The 
appointment of a > ^ tl was a discretionary remedy 
and it was the on v readable remedy in the particu- 

of Marlborough, (1818) 



MUSSALMAN WAKF ACT, (1923)—Wakf. 

1 Swan 74; A. I. R. 1925 P. C, 176, Dist. {Rankin, C. 
J. and C, C. Ghose,J.) Karnani Industrial Bank 
Ltd. v . Nawab Bahadur of Murshidabad. 

50 C L J. 403 = A.I.R. 1930 Cal. 159. 
MUSEUM ACT (10 of 1910.) / r 

—S. 13—Tenure of Service. 

-S. 13 has no reference to tenure of service. 

Section 13 is quite definite as to the matters with 
which it purports to deal, and all that it provides is 
that so far as regards their “salary” “allowances” 
and “pension” and their leave of absence from duty, 
they (i.e. officers and servants appointed under the 
Act) shall be subject to the rules which under the 
Civil Service Regulations for the time being in force 
would be applicable, if their service was service under 
the Government. 'hat section has no reference at 
all to the question of the tenure of office. {Costello, 
J.) Bimalcharan v. Trustees, Indian Museum. 

57 Cal. 231 = A.I.R. 1930 Cal. 404. 
-The tenure of employment of a person appoint¬ 
ed by the trustees of a museum under Museums Act, 
is of such a kind that, in the absence of any regula¬ 
tions or conditions prescribed by the trustees under 
S. 9 of the Act, it can be terminated by reasonable 
notice. {Costello, J.) Bimalcharan v. Trustees, 
Indian Museum. 57 Cal. 231 = A.I.R. 1930 Cal. 404. 
MUSHAA. 

See M A HO ME DAN LAW—GIFT. 

MUSSALMAN WAKF ACT, (XLII of 1923). 

—Accounts- 

The sections of the Act as they stand do not confer 
any authority on the Court to pass an order that a 
mutwali should file a statement of accounts. The 
only procedure provided is to punish him for not 
filing it. (Sulaiman and Niamatultah, JJ.l Nas- 
rullah Khan v. Wajid Ali. 118 I.C. 717 = 

1930 A.L.J. 233 = 52 All. 167 = A.LR. 1930 All. 81. 
—Applicability. 

Where a substantial portion of the profits of tbe 
endowed property is earmarked for the support and 
maintenance of certain specified individuals who are 
also the relations of the settlor and the remaining 
portion for public of Shia community, the wakf is not 
wholly for public purposes and the Acts 14 ot 1920 
and 42 of 1923 are not applicable to it; A.I.R. 1929 
Oudh 225 (F.B.), Rel. on. ( Wazir Hasan and 
Misra, JJ.) Mohammad Abid v. Jafar Husain. 

Ill; I.C 365 = A.I.R. 1930 Oudh 53. 

-A trust covered by the provisions of the Chari¬ 
table and Religious Trusts Act of 1920, is not to be 
so wide in its purpose as a wakf under the Mussal- 
man Wakf Act of 1923. The Act of 1923 deals with 
a trust by a person professing the Mussalman faith 
whateveKts purpose, public or private or partly public 
and partly private. On the other hand, the Act of 
1920 covers such trusts only as are created or exist 
fiir a public purpose only. ( Wazir Hasan, Ag.-C. /.. 
Misra and Raza, JJ.) Shabbir Husain v. Ashiq 
Husain - 117 I.C.-739 = 6 O.W.N. 316 = 

4 Luck. 429 = A.I.R. 1929 Oudh 225 (F.B). 

—Wakf. 

—-- Definition of wakf. 

Per Raza, /.—“Wakf” as defined in the Mussal- 
man Wakf Act of 1923, includes wakfs of all kinds 
except such wakf as is described in S. 3 Mussalman 
Wakf Validating Act of 1913. under which any bene¬ 
fit is for the time being claimable for himself by the 
person by whom the wakf was created or by any of 
in. family or descendants. ( Wazir Hasan, Ag .C. ]■> 
Misra and Raza, ’JJ.) Shabbir Husain v. AshiQ 
Husain. 11? lc 739=5 O.W.N. 316 = 

4 Luck, 429 = A.I.R. 1929 Oudh 225 (F-B.) 
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MUSSALMAN WAKF ACT, (1923)—Wakf. \ 

" Act i lot's not authorise investigation into 
question of title—It applies to admitted waqfs. 
There is no provision in the Act authorizing the 
Court as defined in the Act to determine as to whether 
any property which is denied to be a wakf property is 
a waki property witlun the meaning of the Act. 

The Legislature never intended to authorize the 
Court to decide the question of title under the provi¬ 
sions of Act 42 of 1923. This Act applies to admitted 
wakfs and not to , properties which are denied to be 
wakf properties. If a mutwali in charge of wakf pro¬ 
perties denies the properties to be wakf properties, 
ample provision is made iu other enactments for the 
preservation of the wakfs and for removal of such 
mutwaihs, {Kulwant Sahay,J.) (Syed) Ali Moham¬ 
mad v. Collector of Bhagalpur. 101 I.C. 207™ 

8 P.L.T. 233 = A.I.R. 1927 Pat. 189. 
—*S. 2—Applicability. 

The Mussalman Wakf Act 1923, applies to such 
Wakfs as are defined in S. 2 (e) of that Act and does 
not apply to such other wakfs as are expressly ex¬ 
cluded from the operation of the definition. The ex¬ 
ception covers a wakf such as is described in S. 3 of 
the Mussalman Wakf and Validating Act (1913) under 
which any benefit is for the time being claimable for 
himself by the person by whom the wakf was created 
or by any of his family or descendants. 

Where a testator by his will bequeathes the whole 
of his property owned and possessed by him on the 
date of the will and also property which he may ac¬ 
quire thereafter in favour of his two sons in equal 
shares, but no list of the property on which the be¬ 
quest was to operate was attached to the will, and 
where the testator further states that there is some 
wakf property which is attached to the Imambara and 
of which he was a Mutwalli and he prescribes a 
scheme of succession in the Office of the Mutwalli 
and the duties of the Mutwalli in Office, but the reci¬ 
tals in the will neither fix with any definiteness the 
property which is the subject-matter of the wakf nor 
do they in any way indicate the terms or the nature of 
the wakf, and where no evidence of any dedication of 
property or of any purpose of wakf is found, 

Held : that there was no evidence to justify the 
treatment of any property as wakf property within 
meaning of that term as defined in the Mussalman 
Wakf Act, 1923. ( llassan , C. J, and Pullan, J.) 

Ali Imdad v. Wakf Properties of Parshadepur. 

7 O.W.N. 980. 

—S. 4—Trust- 

Where a trust is of a public nature any person 
having an interest in the said trust is entitled to make 
the application contemplated by S. 3, Charitable and 
Religious Trusts Act of 1920, but he is not so entitled 
if the purpose of the trust created by a Mahomed an is 
partly public and partly private. In the latter case his 
remedy lies to make an application under S. 4 of the 
Act of 1923. (Wazir Hasan, Ag. C, J, Misra and 
Raza , JJ.) Shabbir Husain v. Ashiq Husain. 

117 I.C. 739 = 6 O.W.N. 316 = 4 Luck. 42& = 

A.I.R. 1929 Oudh 22 h (F-R-) 

—S. 10—Offence under. 

There does not appear to be anything in the Mussal¬ 
man Wakf Act which is repugnant" to the definition of 
an offence contained in the General Clauses Act and 
in the Criminal Procedure Code and as the Act con¬ 
tains no provision regarding the Court by which 
oflences under S. 10 of the Act should be tried, they 
can be tried by any Magistrate. ( Percival , J. C., and 
Astvfi, A. J. C.) Ali Mohomed v. Emperor. 

105 I.C. 666™22 S.LR- 141 = 9 Al.CrR. 142 = 
28 Cr.L.J. 954=A.I.R. 1928 Sind 43. 


MUSSALMAN WAKF VALIDATING ACT. (1913) 
“Scope. 

MUSSALMAN WAKF VALIDATING ACT (6 of 

1913.) 

—Creation of Wakf. , ' : \ u 

—-■—Hanafi Mussalman can create a wakf for his 
own maintenance during his life provided ultimate 
benefit is reserved for charitable purpose . 

It is lawful for a Hanafi Mussalman to create a wakf 
for liis owu maintenance during his lifetime provided 
that the ultimate benefit is expressly or impliedly re¬ 
served for the poor or for any other purpose recog¬ 
nised by the Mussalman law as a religious, pious or 
charitable purpose of a permanent character. 

At the time of making the wakf the wakif had taken 
upon himself the responsibility of constructing a 
mosque of some value, of equipping that mosque, and 
of providing for the needs of the worshippers and re¬ 
tained the income of the property for himself for fife. 
Further, he proposed to retain the dedicated property 
in his own management and to spend the income for 
the maintenance of himself, his wife and children and 
on religious and charitable purposes. He was himself 
to remain its mutwalli, mutasarrif and administrator. 
The income was to remain iu his sole charge for these 
purposes during his lifetime. After his death, his wife 
and her son were to obtain benefit from the income of 
the property if they survived him. He further laid 
down directions as to who should be mutwalli after 
his death. Certain payments were to be made for 
specified religious purposes. 

Held : that the ultimate benefit of this wakf was 
clearly reserved for the poor and for religious and 
charitable purposes recognized by the Hanafi law and 
the wakf was valid. ( Stuart , C. and Raza, J .) 
Mt. Bismilla Begam v. Mohammad Ali Moham¬ 
mad. t 102 I.C. 77 = 4 O.W.N. 360= 

A.I-R. 1927 Oudh 162. 

—Object.; 

The true intention and object of the legislature in 
passing the Act was merely to do away with the effects 
of the .decisions which said that the bequests for 
charity should not be illusory or unsubstantial. ( Srini- 
vasa Aiycingar, J.) Md. Bi Bi v, Sulaiman,- 
98 I.C. 838 = 24 M.L.W. 425 = A.I.R. 1926 Mad. 1110. 
—Scope. 

- Policy gf the Act—Ultimate gift for charity. * 

Per Sen, J. —The Wakf ValidatiLg Act does not 
provide that there should be a substantial concurrent 
gift to meritorious objects or that there should be a 
concurrent gift to such objects at all. The policy of 
the Act is amply vindicated, if there is an ultimate gift 
in favour of such objects as are considered pious, reli¬ 
gious, charitable or meritorious under the Mahomedan 
law or religion, and the paltriness of the income set 
apart for charity etc. is immaterial. (Sen and Niama - 
tulla, JJ.) Irfan Ali v. Bhagwant Kishore. 

112 I.C. 623 = A.I.R. 1929 All. 180- 
■—The Act has.no retrospective effect and cannot be 
construed as validating deeds executed before its 
date : A.I.R. 1922 P.C. 107, Rel. on. (Rupchand, 
A.J.C.) Mahomedally Ebrahimji v. Lakhmi- 
chand Issardas. Ill I.C. 882=23 S>L.R. 207 = 

A-I R. 1929 Sind 52. 

—- Act is not retrospective—For validity of 

waqfs prior to the Act there must be substantial 
dedication to charitable purposes—Settlor may pro¬ 
vide for himself and his dependents for their lives 
—Provisions of the deed must be looked to rather 
than the language . 

The Mussalman Waqf Validating Act has no retros¬ 
pective operation. Under the Act a waqf is not ren¬ 
dered invalid because it appears that the main object 
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MUSSALMAN WAKF VALIDATING ACT, (1913. 

—Scope. 

of the settlor was to make a settlement of the pro¬ 
perty on his family rather than to devote it to what 
are ordinarily understood as charitable purposes 
whereas with regard to waq'fs created before the 
passing of the Act the test still is * Was there a sub¬ 
stantial dedication of the property to charitable pur- 
poses. The test may sometimes be difficult of appli¬ 
cation and m applying it the Courts, especially since 
the passing of the Act, will not be disposed to con¬ 
strue the provisions of the deed too strictly, but the 
question must^ remain whether the properties have 
been substantially dedicated to chanty or whether 
they have been put into waqf by the settlor with the 
real object of effecting some non-cbaritable purpose, 
or instance, that of making a family settlement of his 
piopcrty wmch would otherwise be invalid as opposed 
to the Mabomedan law of succession. The settlor may 
make provision lor the maintenance of himself and of 
those who are dependent on him for the terms of 
their lives. Such provisions would in no way be in¬ 
consistent with a substantial dedication to charity. On 
the other hand, if it should appear that the bulk of 
the income was settled on the line of the descendants 
and need only to be given to charity on failure of 
such line an event which might be indefinitely post¬ 
poned then the fair inference might be that his object 
was to make a settlement on his family which would 
not otherwise have been possible and that property 
settled on such terms should not be properly said to 
be substantially dedicated to charity. 

In considering this question regard must be had to 
the provisions themselves rather than to the language 
in which they are expressed. Because even where the 
intention is not to make a substantial dedication to 
charity, the object of the draftsman would be to make 
it appear as far as possible that it was so. 

It must be noted that the properties must be sub¬ 
stantially dedicated to charity and not that the gift to 
charity should be substantial : A.X.R. 1922 P.C. 107 

twn : 17 Cal * 498 < P - C > a *d 23 All! 

<-33 (T .C.) Ref. (Sir John Wallis.) Balla MaL r. 

Ata Ullah Khan. 103 I.C. 518=54 I.A. 372 = 

1927 M.W-N. 581=4 O.W.N. 705 = 

29 Bom. L.R. 1289 = 46 C.LJ. 188 = 

31 C.W.N. 1092 = 26 A.L.J. 22 = 

26 M.L.W. 710 = 8 P.L.T. 699 = 29 P.L.R. 1- 

A.I.R. 1927 P.C. 191 = 53 M.L.J. 166 ;P.C.). 

■-- Act is prospect i ve. 

Ihe Mussalman Wakf Validating Act of 1913 is not 
a retrospective but only a prospective Act. (Mirza I.) 
Azimunnissa Begum v. Sirdar Ali. 

102 IX. 129 = 29 Bom.L.R. 434 = 

. . A.I.R. 1927 Bom. 387. 

7 Ahe Act 15 not retrospective. (Marten, I.) 
Advocate-General, Bombay v. Yusuf Ali 
EbRAHIM. 84 IX. 759 = 24 Bom. L.R. 1060 = 

9 n « ... A.I.R. 1921 338. 

s. 2 —Definition. 

D fi\V 1 ! 0 * V f ]Vaq f ** 9* ven f° r ihc Pur¬ 


poses of the Act. 

tiffirtTi 111 ? ° f ; Vatjf is givcn for tbe Purposes of 

vahditv'i , m Aa • does . llot P ur Port to deal with the 
m i otherwise of waqfs for objects which are 
mde mite and uncertain but declares that certain 
q s or the maintenance and support of the wan if 

cumsTMc ai i d desceildants ' 5ha11 - under certain cir¬ 
cumstances, be treated as valid. (Rupchc nd AID 

MaHOMEDALI v EbRAHIMJI V. LAKHMr^MAND ISSAR- 

mm hi i.e. 882=23 s.l.r. 207= 

,TU ,, ■ ■*. 29 Sind 52. 

1 ht definition of "waqf” a> given in the Act is 


MUSSALMAN WAKF VALIDATING ACT. (1913) 

—S- 3 A—Family- 

not necessarily exhaustive. (Sir John Wallis.) Ma 
Mi v. Kallander Ammal. 100 I.C. 32 = 

5 Rang. 7 = 54 I.A- 23 = 25 AL,J. 69 = 
1927 M.W.N. 76 = 38 M.L.T. 53 = 
4 0-W N. 300 = 29 Bom. L.R. .772=45 C-L.J. 268 = 
31 C-W.N. 625 = 25 M.L.W. 679 = 6 Bur. L.J. 59 = 
A.I,R. 1927 P.C- 22=52 M.L.J. 362 (P.C.). 
—S. 2—Document described as waqf. 

- Ultimate object being accumulation of Pro¬ 
perty—Public not given any right—Validity of 
dedication. 

Where a Mahomed dn executed a deed of wakf 
under which he directed that two-thirds of the income 
of certain properties should after his lifetime be given 
to his relations and that the balance should after 
payment of revenue and expenses of repair, etc., be 
utilised “on good acts’, such as faliha, education, 
marriage, etc., and it was further directed that the 
money that may remain unspent in any event should 
be accumulated and tbe trustees were prohibited from 
transferring the property and it was declared that the 
public were to have nc right in the properties dedica¬ 
ted, held, that the dedication was not valid under the 
Mussalman Wakf Validating Act because the ultimate 
object of the wakf was mere accumulation of pro¬ 
perty. (Mukerji and Bennet, JJ.) Saiyad Irfan 
Ali v. Official Receiver, Agra, 

1930 A. L. J. 978. 

—S. G—Bequest. 

It cannot have been the intention of the legislature 
that by the use merely of the word “ waqf" in a deed, 
a bequest for the poor or any other purpose such as is 
indicated in the proviso could be inferred. (Srinivasa 
Aiyangar, J.) Md. Bi Bi v . Sulaiman. 

98 LC.838 = 24 M-L-W. 42o = A.I.R. l926,Mad. 1110. 
—S, 3— Descendant — 

-- Descendant means male and female descen¬ 
dants. 

Thu word ‘ descendants” in S. 3 (A) indicates per¬ 
sons descended from the settlor both in the male and 
the female line and so descendants in the female hue 
not residing in the house of the settlor and not main 
tained by him are within the Act and cannot be 
excluded from its purview. (Sen and Niamatullah 
JJ.) Ghazanfar Husain v. Mt. Ahmadi Bibi. 

123 I-G. 36S = ly30 A.L.J. 109 = A.I.R. 1930 All. 169. 

—S. 3-A—Family. 

W ord lamjlj in the sub-S. 3 (A) includes only 
t lose persons residing in his house for whose mainten¬ 
ance tfie author ot the trust is mainly responsible and 
indicates persons descended from one common pro¬ 
genitor and having a common lineage : A. 1. R. 
1925 Oudh, 301, Diss. from. (Senand Niamatullah, 

JJ.) Ghazanfar Husain v. Mt. Ahmadi Bibi. 

123 IX. 369 = 1930 A.L.J. 109 = 

, . , . , A.I.R. 1930 AIL 169. 

A daughter-in-law living in the same house as 
the settlor and maintained by him is undoubtedly a 
member of the family of the settlor. (Sen and 
Niamatullah, JJ.) Ghazanfar Husain v Mt 
Ahmadi Bibi. 123 IX. 369 = 1930 A-L.J."l09 = 

, A.I.R. Iu30 AIL 169. 

Deceased brother 5 wife and children are 
included in the ivord"family,” (Agha Haidar, J.) 

j executed a wakfnama in which he made provision 
out of his property for the maintenance of his deceas- 
ed brother’s wife and another deceased brotber’s 
cmidren. The provision was challenged as invalid as 
Dei "6 111 contravention of S. 3-A of the Act. 

1 (Der Agha Haidar, J.) that the deceased 

0 her a son comes within the meaning of the word 
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MUS c S o L . MA j? WAKF VALIDATING ACT, (1313) 

—o.-a A—Family. 

n iIy ’ f used , ? S ‘ 3 ‘ A of the Act - The meaning 
of the words used by the wakif should be interpreted 

according to their Urf and that the real and lexical 
meanings of words should be understood in a sense 
M.Juch would not be contrary to theii Urfi meaning. 
The conceptiou of Urf may differ in various countries 
and perhaps in different communities, but there can¬ 
not be any doubt that, according to the Urfi language 
the word "family” among Indian Muslims would in¬ 
clude the widow of a deceased brother : A. I. R. 
1929 Oudh 25 and A.I.R. 1928 All. 516, Ref. (Tckchand 
and Agha Haider, JJ .) Rashid.uddin v. Nazirud 

DII J; . If L.L-J. 4C4 = A.I.R. 1929 Lah. 721. 

bamtly is net restricted to members living with 
and dependant oti wakif. 

The word family’ should not be restricted to 
include only persons residing in the house of and 
dependent for maintenance on the wakif. The son of 
wakif s lialf-brotlier,the son of wakif’s father’s brother, 
the grandson of wakif’s father’s brother and wakif’s 
half-sister are all members of the wakif’s family with¬ 
in the meaning of this section even though they live 
separate from (he wakif: 22 Cal. 619 (P.C.) and 

A.I.R. 1925 Oudh 301, Diss. from. {Stuart, C. J. 
and Raza.J.) Imdad Ali v. Ashdj Ali. 

113 IX. 424=5 O.W.N. 98C=4 Luck. 101 = 

A.I.R. 1929 Oudh. 25. 

— -The word "family” has been used in the deci¬ 

sions of their Lordships of the Privy Council in 22 
LA. 76 and others and in the Wakf Validating Act in 
its broad popular sense so as to include all relatives 
more or less dependent on the settlor and a daughter- 
in-law living with an Indian house-holder is undoubt¬ 
edly a member of his family in that sense. ( Kendall 
and Niamatullah, JJ.) Mt. Musharraf v. Mt. 
Sikandar Jehan Begam. Ill IX. 583 = 51 All. 40 = 

26 A.L.J. 118C = A-l.R. 1928 All. 516. 

— -" Family ” includes only those for whose main¬ 

tenance the settlor is responsible—No ultimate 
reservation for poor—Wakf fails. 

The correct meaning oi the word "family” in the 
sub-S. (a)_is that it includes only those persons resid¬ 
ing in his house for whose maintenance the author of 
the trust is mainly responsible. 

Where a wakf deed appropriated the usufruct of 
the property to the author’s own maintenance and to 
that of certain others who were the distant colla¬ 
teral relations of the author and their heirs after them 
the author himself being of advanced age and child¬ 
less and to certain separate religious and charitable 
objects : 

Held : that the wakf failed so far as it disposed of 
the usufruct of the property in favour of the settlor 
and others, because the distant collaterals could not 
come within the term "family” in S. 3 (a) and because 
there was no ultimate reservation of any benefit to the 
poor, such ultimate reservation of benefit to the poor 
being essential for the validity of a wakf. {Dalai and 
Cuming, A. J. Cs.) AbdUl Mabud Khan v. Nawa- 
2 i sh Ali Khan. 84 I.C. 152 = A.I.R. 1925 Oudh. 301. 

—S. 3—'Family’,children, or descendants—Mean- 
ing of. 

- Some members of a class—-Gift in favour of 

— Validity. 

A wakf may be validly created in favour of certain 
members of the family to the exclusion of others, 
t insiderations of expediency cannot prevail with the 
Court to introduce words into a section which are not 
there. 'he section provides for only two conditions 
to the validity of a wakf : (/) it should conform to the 
Muhammadan Law ; {ii) the ultimate benefit of the 
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MUTUAL ACCOUNTS. 

wakf should be reserved or religious or charitable 
purposes. The ancient Mussalman Text-writers do 
not discountenance the idea of a settlement in favour 
of some only of a class, though it may be at variance 
wuh the principles of the law of inheritance. iPerci- 
Yi l1, J'p' an(i Rupchand Bilaram, A. J. C.) Abdul 
Rabi Kakimdino V. Mazhakali Nur Mahomed. 

—S. 3—Interpretation. ^ ^ 

,. The proviso to S. 3 covers both the clauses (aj and 
(b) ot b. 3. {Srinivasa Aiyangar, J .) Md. Bi Bi v. 
bULAlMAN. 98 IX. 838 = 24 M.L.W. 425 = 

. , A.I.R. 1926 Mad. 1110. 

ihe benefits to -the poor or other purposes 
mentioned in the proviso are such purposes as are 
apart from any usages of any sects of Mussalmans’, 
generally in Mahomedan Law recognized as charita- 
table purposes. {Srinivasa Aiyangar, J). Md Bi 
Bi v. Sulaiman. 98 I.C. 838 = 24 M.L.W. 425 = 

A.I.R. 1926 Mad. 1110. 

* —ihe words " of a permanent character ” in the 
proviso must be regarded as indicating only those 
general purposes which are called religious, pious, 
or charitable under all systems of Mahomedan Law! 
A gift for the maintenance ot one’s children, family or 
decendants cannot by any means be regarded as 
permanent. ( Srinivasa Aiyangar, J.) Md. Bi Bi 
v. Sulaiman. 98 I.C. 838=24 M.L-W. 425= 

A.I.R. 1926 Mad. 1110. 

~S. 3—Validity. 

Intention of creator not to leave ultimate 
benefit to chanty-Wakf is invalid. 

Where there is no provision for the ultimate bene¬ 
fit of the poor or for any purpose recognized by the 
Musalman Law as a religious, pious or charitable pur¬ 
pose of a permanent character, but the weqI only pro¬ 
vides for the creator and his descendants, the waqf is 
invalid although one can imply such an intention to 
leave the ultimate benefit to charity, but the possibili¬ 
ty oi making any implication is destroyed, where the 
document shows definitely the intention oi the creator 
to be otherwise. {Mears, C, J. and Lindsay, J), 
Wahiduddin v, Mt. Shamsunnissa Begum. 

,93 IX. 14=A.I.R. 1»26 All. 378. 

~ •‘-Existence 01 mortgage and provision .for its 
discharge does not invalidate wakf. ( Mookerjee and 
Buckland, JJ .) Bibi Jinjira Khatun v . Mohammad 
tAKiRLLLAii Mia, 67 IX, 77 =49 Cal. 477 = 

26 C-W.N. 749 = 34 C.L.J. 444= 

. AIR. 1922 Cal. 429. 

- Ultimate benejit reserved for poor, wakf is 

valid. 

Where, although provision is made for the main¬ 
tenance and support of the family, children and 
descendants of the settlor, the ultimate benefit is 
reserved for the poor and for other purposes recog¬ 
nised by the Mahomedan Law as religious, pious or 
charitable purpose oi a permanent character and 
there is an immediate gift to charity of a substantial 
character, held : uu valid objection can be taken to 
the legality oi the wakf. {Mukerjee and Buck- 
land, JJ,) Bibi Jinjira Khatun v. Mohammad 
Fakikullah Mia. 6 / I.C. 77=49 Cal. 477= 

26 C.W.N. 74 i » = 34 , C.L.J. 444 = A.I.R. 1922 Cal. 429. 
MUTA. 

See Mah. Law—'Marriage. 

MUTAWALLI. 

See Mah. Law—Wa^f. 

MUTT. 

See Hindu Law—Religious Endowment, 

MUTUAL ACCOUNTS. 

See (1) Accounts, 
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MUTUAL ACCOUNTS. 

(2) Limitation Act. 

NAGPUR JUDICIAL COMMISSIONER’S COURT 
RULES. 


—R. 2. (b)—Valuation. 

Hearing of -first appeal by Bench of two Judges— 
Value of suject-matter of suit and of appeal must be 
Rs. 10,000 or upwards. (Findlay,Offg. J. C. and 
Wadegaonkar, A. J. C.) Chunni lal v. Kjshandas 
Ramdas. 89 I. C. 407 = A. I. R. 1926 Nag. 71. 

NAIKINS. 

See Hindu Law—(1) Adoption. 

(2) Succession. 

NAMBUDRIS. 

See Malabar Law. 

NANKAR. 

See Landlord and Tenant—Cess. 

NATIVE CHRISTIAN ADMINISTRATION OF 
ESTATES ACT (7 OF 1901) 

—S. 3—Karen Christians. 

*-Succession Act, S. 190 is not applicable to Karen 

Christians because they are Christians of Asiatic 
descent. ( Heald and Chari. JJ .) Ma Nan Thu v. 
Ma Shwe Mi. 88 I. C. 608 =4 Bur. L.J. 76 = 

A.I.R. 1925 Rang. 233. 

NATIVE CONVERTS” MARRIAGE DISSOLUTION 
ACT (21 OF 1866.) 

—Conversion. 


The conversion to Christianity of one spouse among 
Hindus does not dissolve the marriage. ( Schwabe, 
C. J. Oldfield and Rantesam , JJ.) Pakkiam Solo- 
man v. Chelliah Pillay. 75 I.C. 17 = 

46 Mad. 839 = 33.M.L.T. 231 = A-I.R. 1924 Mad. 1S = 

45 M.L,J. 208 (F.B.). 

NATIVE PASSENGER SHIPS ACT (10 OF 1887J 
—S. 31—" Yoyage.” 

*- Certificate ‘A'—Voyage from Bombay to Goa 

and back is one voyage. 

The accused who plied a steamer between Bombay 
and Goa for Conveyance of passengers had certificate 
‘A’ as required by Sections 9 and 10 of the Native 
Passenger Ships Act, 1857 which expired on the night 
of 31st May, 1921. The steamer left Bombay with 
passengers on the 31st May, 1921 for Goa and return¬ 
ed to Bombay on the 2nd June, 1921. The accused 
was charged under Section 31 with the offence of sail¬ 
ing a ship without a certificate : 

Held • The accused had committed no offence, for 
the voyage from Bombay to Goa and back was really 
one voyage. {Macleod, C. J, and Shah, J.) 
T. S. Machado v. Emperor. 59 j.q. 91 = 

46 Bom. 438 = 23 Cr- L.J. 651 = 23 Bom. L.R. 12CC = 

A.I.R. 1922 Bom. 167, 


NA1TUK0TTAI CHETTIS, 

—Bankers of South India. 

It is a matter of gtneral knowledge recognised i 
various decisions of the Madras High Court tha 
Natlukkottai Chettis are really the Indian Bankeis c 
this part of the country. (Wallis, C.J. and Mcore, J 
The Official Assignee of Madras v. Rama 
swami Chetty 59 I.C. 475 = 43 Mad.. 747 = 

12 M.L.W. 86 = 1920 M.W.N. 424 = 39 M.L.J. 135 
•^Negotiable Instruments—Practice* 

Among Nattukottai Chettis it is the practice tha 
generally promissory notes are executed by agents oi 
oehalf of the firms without adding any qualifvim 
words such as - for,” ;■ per r ro ” or •' agent ” to thei 
signatures, (Coutts~7 rotter, C.J, and Rantesam, J. 
Maya Nadan & Br.os. v. Arunachalam Cheitiai 

97 I.C. 681 = 1226 M.W.N. 671 = 
A.I R. 1926 Mad. 11C€ 





NEGOTIABLE INSTRUMENTS—Conditional dis¬ 
charge. 

—Rate of Interest. 

The Madras rate of interest prevailing among 
Nattukkottai Chettis is 8£ per cent. (Abdur Rahim, 
Offg. C.J. and Moore, J.) Venkatachellam Chetty 
v. Ram a nadan Chetty. 59 I.C. 501 = 

12 M.L.W. 228 = 192) M.W.N. 502 = 39 M.L.J. 269. 
NATURALIZATION ACT (1870, 33 & 34, Viet. 

Ch. 14). 

—"Alien”. 

Raja of Faridkot is not an alien. (Fforde and Jai~ 
lal, JJJ Maharaja of Faridkot v. Anant Ram. 
114 I.C. 62 = 10 Lah. 447 = A-I.R. 1929 Lah. 1. 

NATURAL RIGHTS. 

See Easements Act, S. 7, 

NATURAL RIVERS. 

See (1) Crown. 
j (2) Easements Act. 

(3) Riparian Rights. 

NAVIGABLE RIVER. 

See (I) Alluvion and Diluvion. 

(2) Crown. 

(3) Easement. 

(4) Grant. 

(5) Riparian Rights. 

NECESSITY. 

See Hindu Law—'Alienation — Joint Fa mi y 

NEGLIGENCE. 

See (1) Penal Code, S. 304-a. 

(2) Tort. 

NEGOTIABLE INSTRUMENTS. 

See also (1) C. P. Code, O. 37, 

(2) Negotiable Instku ments Act. 

(3) Promissory Note. 

- Negotiable Instruments—Bills of Exchange- 

Scope. 

In spite of dishonour the drawer remains a surety. 
(Raymond and Madgavkar, AJ.Cs.) Chelandas 
Mohandas v. Messrs. Ralli Brothers. 

—Cheque. 83 I.C. 135 = A.I.R. 1925j8ind 153- 

Money cashed on forged cheque—~Cu sterner 
ttot to beat loss unless gcoss negligence is proved. 

Where all that was alleged against appellant the 
customers on the -score of negligence was that they 
were negligent in the custody of their cheque book 
1 and their lubber stamps which were consequently 
used on their cheques. 

Held : that it would not be sufficient to make ap¬ 
pellants bcai the loss which resulted from the forgery 
of a cheque stolen from their cheque book and the 
fraudulent use of their stamps, if the respondents 
Bankers cashed the forged cheque and have not been 
able to establish such negligence as would in law 
cll.mts bable. In order to make the cus¬ 
tomer liable for the Joss, the neglect on his part must 
be in, or intimately connected with, the transaction 
itself and must have been the proximate cause of the 
loss. (1909) 2 K. B. D. 1010, Foil. (1855) 5 H. L. C. 
389, Foil. (Heald and May Oung, JJ,) AHMED 
Moola Dawood v. S. R. M. M, C. T. PereinaN 
Chetty Firm. go I.C. 261 =3 Bur. L.J. 22= 

A.I.R. 1924 Rang. 264. 

—Conditional discharge. 

A promissory note given for reducing a liability only 
( i 1 ' as conditional discharge for the liability 

(21 M.L.J. -(32} 26 M, 526 referred to). (Euntara~ 

I suamt Sastri and Pakenhatn Walsh, JJ). Impe¬ 
rial Bank of India v. Avanasi Chettiar.. 

A.I.R. 1930 Mad. 874=59 M.L.J. 813* 
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NEGOTIABLE INSTRUMENTS— Delivery. 
—Delivery. 

The post office is the agent of the person to whom 
the bill or note is posted if there be express or implied 
authority to send by post, but if there be no such 
authority the post office is the agent of the sender. 
(Mulla, J,) Thorappa Devanappa v. Umedmalji. 

87 I.C. 226 = 25 Bom. L. R. 604 = 
A.I.R. 1924 Bom. 205. 

—Discharge. 

The question as to the negotiability or non-negotia¬ 
bility O! an instrument is quite distinct from the 
question of a party's discharge from liability to the 
holder, and the liability of the drawer of a bill of 
exchange or of any subsequent party thereto is not in 
any way affected by the document being negotiable or 
otherwise. Nor mere cancellation can have the effect 
o discharging a party from liability unless it is made 
with the express intention of discharging that party, 
for if it is made unintentionally or is made under a 
mistake it will be inoperative, ( Scott-Smith and Moti 
Sagar, JJ.) Firm Rathmat Ali v. Firm Deiva 
Singh. 75 I.C. 827=4 Lah. 151 = 5 L-L.J. 361 = 

A.I.R. 1923 Lah. 396. 

—Drafts. 

- D-A drafts—Discounting with a bank — Con¬ 
firmed credit theref or provided in another bank — 
Drafts dishonoured after acceptance—Documents of 
title delivered to consignee on acceptance of drafts 
—Claim against drawers—■Delivery of documents 
not unreasonable—Drawers are liable in the absence 
of express contract negativing recourse or breach of 
contract or other duty having that effect — Discount¬ 
ing is not an out and out sale. 

In respect of a certain forward contract for sale of 
goods entered into by S. & Co, with K. & Co., the 
buyers K. & Co. had arranged with E Bank for credit 
to be available for the discount of the drafts to be 
drawn in respect of the shipments and S. & Co. were 
informed by the E Bank that the latter were prepared 
to make advances and negotiate the drafts if pre¬ 
sented to them with their relative bills of lading, 
invoices and policies and that the above credit was a 
confirmed one. In respect of August shipment under 
the contract S. & Co., drew D A drafts on K. <fc Co. 
making the bills of lading deliverable against accept¬ 
ance of the drafts by K. & Co. and discounted the 
drafts not with E Bank, but with another bank, I 
bank. The memorandum requesting the I Bank to 
discount the drafts bore the words " for our 3 M-St 
• D-A drafts on K. & Co. drawn under L-Agreement 
signed with E Bank”. The I Bank delivered the 
documents to K. & Co. on their acceptance of the 
drafts and on dishonour at maturity by the acceptors, 
sued the drawers S. & Co. The defendants contested 
their Liability on the ground that by reason of the 
discounting transaction, the delivery of the bill of 
lading to the E Bank became a matter of contract 
between the parties and that the plaintiff’s right of 
recourse against the defendants was suspended and 
became ineffectual unless and until the E Bank made 
default and further that by the delivery of the bills of 
lading to K.& Co. the plaintiff had impaired the defend¬ 
ants’security of recourse against E Bank available 
under the confirmed credit. 

Held : that having regard to the description of the 
drafts as D-A drafts, the conduct of the plaintiffs in 
handing over the bills of lading against the consignees’ 
acceptance was not unreasonable and that any rights 
of recourse against the E Bank, which might have 
been available to the plaintiff under the confirmed 
credit of the E Bank, would not impose on them a 
duty towards the defendants so as to modify their 


NEGOTIABLE INSTRUMENTS-Hundi. 

ordinary right of recourse against the drawers under 
the drafts. To imit the plaintiff's prima facie 'rights 
of recourse against the defendants, the former must 
show that when they discounted the drafts, they 
bargained that the transaction should be without 
recourse, or some breach of contract or duty on their 
part which would have that effect in law. 

Mere negotiation of the drafts pursuant to exchange 
broker’s contract was in itself an out and out purchase 
of them by the Bank without recourse to the drawers 
in any event. (Viscount Sumner.) Sasoon and 
Sons v. International Banking Corporation, 

107 I.C. 225 = 55 Cal, 1 = 54 IA. 317=25 A.L.J. 665 = 
29 Bom. L R. 1181=46 C-L J. 61 = 1 LX. 241 = 
1927 M.W.N. 643 = 32 C.W.N. 30 = 39 M L.T. 659 = 
A.I.R. 1927 P.C. 195 = 53 M.L.J. 42 (P.C.). 

—Executant, 

- Executant must show his capacity clearly — 

Cases on contracts have no application. 

In a matter of negotiable instruments which may 
pass from hand to hand to persons who have no 
personal knowledge of the original parties at all, the 
law that it must be clear on the face of the note who 
has executed it and whose estate is liable for it, must 
be interpreted more strictly than in the case of a con¬ 
tract ; and citations of cases which deal with contracts 
are of little value in this connexion. The proper 
principle is that elasticity in the interpretation of the 
law in the matter of a promissory note is not permis¬ 
sible, and if parties do not make it clear on the face of 
the note that the executant signing it is binding not 
himself but some one else, they must themselves take 
the consequences. 

The mere description cf the executant as guardian 
of a minor is not sufficient to indicate that the execut¬ 
ant did not intend to bind his own estate but of the 
minor: 23 Mad. 597, Dist.; 30 I.C. 481 ; A. I. R. 
1925, Mad. 371, Appr. A. I. R. 1926 Mad. 390 and 
38 Mad. 482, Foil. (Wallace, J.) Peria Muthuswami 
V. Somasundara. 105 IX- 877 = 39 M.L T. 387 = 

A.I.R. 1927 Mad. 1018=53 M.L.J. 814. 

—Hundi. 

- Presentment of Hundi to wrong person who 

accepted by mistake—Drawee discovering mistake 
long aftenvards—Notice to holder delayed—Drawee 
is disentitled to sue. 

Where the plaintiffs through negligence wrongly 
accepted the position as drawees of the hundi, present¬ 
ed by a bank: 

Held : that it established for the time being mutual 
relationship between themselves and the bank who 
presented the hundi which cast upon them the duty 
to inform the bank within a reasonable time that they 
had accepted that position under a mistake of fact. 
Where there had been gross carelessness on the part 
of the plaintiffs in not detecting the mistake immedi¬ 
ately and also in not intimating the bank of it within 
a reasonable time after they discovered the mistake, 

Held : further that the plaintiffs were not entitled 
to recover the money from the defendant bank. 
(Macleod, C.J. and Coyajee, J,) Raghunath 
Raithkaran v . The Imperial Bank of India Ltd., 
91 IX. 342=50 Bom- 49 = 27 Bom. L.R. 1229 = 

A I R- 1926 Bom* 66. 

_ Fresh Hundi substituted in place of old—The 

fresh one does not discharge executant from liabili¬ 
ty unless it is legally enforceable. 

Defendants executed a hundi, which was not duly 
stamped in favour of the plaintiffs by way of renewal 
of the previous hundi and made an endorsement on 
the back of the latter hundi that another hundi for 
Rs. 1,000 had been executed in lieu thereof, 
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NEGOTIABLE INSTRUMENTS—Hun di. 

Held , the giving of the second hundi would have 
operated as a discharge of the previous hundi only if 
the second hundi, was legally enforceable. {Scott- 
Smith and Mott Sagar,JJ.) (Firm) Rahmat Ali v. 
(Firm) Dewa Singh. 75 liC. 827=4 Lah. 151 = 

5 L.L.J. 361 = A.I.R. 1923 Lah. 396- 
Where a hundi is silent as to interest but there 
is a custom allowing interest if the hundi is not met 
with within a certain time, the drawer is liable to pay 
interest, (Mating Kin , J.) Maung Po Sin v Vel- 
layappa Chetty. 62 I.C. 315 = 10 L.B.R. 321. 
—Liability. 

The re is a difference between the law relating to 
liability on ordinary contracts and that on negotiable 
iinstrument. (Wazir Hasan, A. J. C,) JagRup 
Singh v. Rama Kishan Das. 59 I. C. 596 = 

23 0. C. 353=7 0. L. J- 705- 

Liability of partners. 

No person can be made liable on a negotiable 
instrument unless his name appears on the promissory 
note or if it is sought to make him liable as a partner 
unless the name of the firm in which he is a partner 
appears on it. 46 Cal. 663 (P.C.); 21 526, Foil. 

(lieald and Chari , JJ.) Nagoor Meera v. 
H. M. Nainar Meera Ali. 90 I. C. 639 = 

4 Bur. L. J. 110 = A. I. R. 1925 Rang. 264. 
—Negotiability- 

Negotiability cannot be given to an instrument by 
agreement of parties or otherwise than by a long 
established custom of merchants or by statute. A 
* delivery order ’ is not negotiable though it passes 
from hand to hand as though it were negotiable. 

( Schwabe, C. J, and Krishnan.J.) Adam Haji v. 
Sakavath Hussain. 70 I-C. 736 = 

1922 M. W. N. 434 = 31 M. L. T. 40 = 
A. I. R. 1923 Mad. 103 = 43 M. L- J. 199. 

■ — - Custom of negotiability—When unreasonable. 

Even if there is evidence that a certain instrument 
is treated as a promissory note, if its language is such 
that by no conceivable acceptance of the words in 
their ordinary significance, it could be so construed, 
the Court might have to say that, in spite of the proof 
of the existence of the custom, the custom was so 
entirely at variance with the tenor of the instrument 
as to be unreasonable. (Schxvabe, C. J. and Coutts - 
Trotter,].) Kamal Bhoya v. B alar am Parama- 
sukdoss. 68 I. C. 921 = 16 M. L- W. 608 = 

31 M.L.T. 284 = A. I. R. 1923 Mad. 44 = 

43 M. L. J. 480. 

—Presentation of draft. 

The delivery of a draft is conditional payment and 
if the draft is not met in due course the original debt 
can be sued on, But if the person to whom the 
draft is given fails to exercise due diligence in 
presenting the draft with the result that loss is caused ! 
to the drawer then the loss must fall on the party in 
default and not on the drawer. ( Macleod , C. and 
Crump, J ) Ramzan & Co. v. Sheriff Mahomed 
Hasoon Ayub. 76 1. C. 578 = A. I. R. 1924 Bom. 520. 
—Promissory Note. 

Principal can sue for recovery of moneys on a pro¬ 
missory note, executed in favour of his agent, without 
any formal assignment by the agent in favour of the 
principal. (Ramesatn and Jackson , JJ.) Su ra- 
mania Iyer v. Subhan Chettiar. 90 I. C-1047 = 

21 M. L. W. 696 = A. I. R. 1925 Mad- 1130. 
—Renewal. 

Blackwell, J ,—The question whether the renewal of 
a bill ought to be regarded merely as the fruit of the 
original bill must depend on the circumstances of each 
particular case, ( Marten , C.J, and Blackwell,].) 

Mercantile Bank y. Mascarenhas, 


NEGOTIABLE INSTRUMENTS ACT, (1881), S. 4— 

Debentures. 

114 I.C..383 = 52.Bom. 792 = 30 Bom. L.R. 1210 = 

A- I. R. 1928 Bom. 497. 

—Revolving. 

- Bill revolving at 30 days* sight—Revolving 

commences after due date and not the date of pay¬ 
ment. ■ ’ r ’-8 

Where "Bills were drawn to the extent of yens 
50,000 (Yens fifty thousand) revolving at thirty days’ 
sight" held: that the date of actual payment of the 
bills should not be taken to mark the limit ot time for 
the revolving of the credit but in accordance with the 
business understanding of such an arrangement it 
should be held that the revolving would com¬ 
mence after the due date at the particular bill 
subject to the condition that within any given period 
the limit of 50,000 yens is not exceeded. (Shah, Ag. 
C. J. Pratt, J.) J. Burjorji and Co. v. Interna¬ 
tional Banking Corporation. 86 I. C. 108 = 
27 Bom. L. R. 27 = A. I. R. 1925 Bom. 1G0. 

—Suit on original cause of action. 

- Insu fficiently-stamped hundi, substituted for 

another—Plaintiff can sue on the original hundi. 

Where an insufficiently-stamped hundi is given in 
renewal of a prior hundi, the plaintiff can fait back on 
the prior hundi. The general principle to be followed 
is enunciated in 7 Cal. 256. The test in a case of this 
kind is whether the original cause of action exists 
independently of the hundi subsequently executed : if 
it does, the creditor can ordinarily sue on it, otherwise 
not. (Martineati, J.) Sun da r Das v. Puran Singh. 

67 I. C. 856 = 11 P. W. R. 1922 = 
A. I. R. 1922 Lah. 56. 
NEGOTIABLE INSTRUMENTS ACT. 

(XXVI of 1381, as ameuded by Y of 1914, VIII 

of 1919, etc.) 

—Construction. 

In order to construe the Negotiable Instruments 
Act, it would not be proper to find out what the Law 
Merchant was before the Act, was enacted : 
23 Cal. 563 (P.C.), Rel. on. (B*B. Ghose and Roy, 
JJ.) BroJo Lal Saha v. Budh Nath Pyari Lal. 

105 I.C. 543 = 55 Cal. 551 = A.I-R. 1928 Cal. 148. 
—Scope. 

Joint payees were recognised even before the 
amendment in 1914 of the Negotiable Instruments Act 
of 1881, but not payees in the alternative. (Sfencer 
and (hlgers, JJ.) K, P. Kunhi Koranath Chandu 
v. A. T. Ramunni. 59 I.C. 943 = 13 M.L.W. 183 = 

A.I.R. 1921 Mad. 122. . 

—S. 4—Debentures. 

- Forged endorsement on debentures of Bombay 

Improvement Trust—Endorsee consolidating old 
debentures and getting new ones—New ones 
endorsed to third party bona fide —Original owner 
is not entitled to claim the new debentures from 
third party. 

The plaintiff was the owner of thirty-one debentures 
of Bombay Improvement Trust which he entrusted to 
defendant 1 who was a sub-broker in the Share Bazar 
in Bombay, to collect interest as it fell due. Defen¬ 
dant 1 forged plaintiTs signatures on the debentures 
and endorsed them in his own favour. Defendant 1 
endorsed them subsequently in favour of defendant 2, 
a bank, as security for the advances he took from 
them. Defendant 2 sent the debentures to the 
Bombay Improvement Trust for consolidation and 
renewal, and got twelve new debentures for different 
amounts in their own name. Defendant I borrowed 
a loan fiom another bank, defendant 3 and paid off 
defendant 1 who endorsed the twelve new debentures 
in favour of defendant 3, Defendant 3 retained tb^ 
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NEGOTIABLE INSTRUMENTS ACT.(188I), S. 4— 
Negotiable instrument* 

debentures as security for the loan advanced to defen¬ 
dant 1. The plaintiff had his suspicion aroused as to 
the fraud by defendant 1 and filed a suit against the 
defendants to recover the debentures or their value. 

Held : that the debentures were promissory notes 
and, therefore, negotiable instruments, and that a 
forged endorsement being no endorsement all subse¬ 
quent endorsements would be inoperative and invalid, 
but that the effect of the renewal of the debentures 
was that the earlier contracts were determined and 
there was a new contract to pay the consolidated sum, 
and that deiendant 3 were holders in due course of 
the new debentures and they being a distinct docu¬ 
ment from the old debentures, they were in no way 
concerned with any invalidity of the old debentures, 
nor with any invalidity affecting the surrender by 
defendant 2 to the Improvement Trust of the old de¬ 
bentures : 24 Bom. 65, Diss. from : Lee v. Zagury 
(1817) 8 Taunt 114, Dist. (Marten, C.J., and Black- 
iveil,],) Mercantile Bank v. Mascarenhas. 

114 I.C. 383-52 Bom. 732 = 30 Bom-L-R. 1210= 

A.I.R. 1928 Bom. 407. 
—S. 4—Negotiable Instrument. 

- Mention of quarterly rests—Note is a negoti¬ 
able instrument. 

The term “ quarterly rests " is well known term 
and means nothing more than that when ultimately 
the interest comes to be calculated it is to be calculated 
on a certain basis or system, and by no means gives 
the holder or the promisee the right to sue for interest 
apart from the demand for the principal. 

Where a promissory note expressed a promise to 
pay the sum named therein “ with interest at 10 per 
cent, per annum with quarterly rests." 

Held : that the note was for a sura certain within 
Ss. 4 and 5 of the Act and. therefore, a negotiable 
instrument: 18 Bom. L. R. 124 and A.I.R. 1923 Lah. 
29, Dist. (Mullick, Ag., C.J., and Vert , J.) 

Lakshminath v. Benares Bank Ltd. 

115 I.C. 201 = 7 Pat- 41 = A.I.R, 1929 Pat. 136. 
—S. 4—Pro-note. 

It is not because a document is not payable to order 
or bearer that it is excluded from the definition of 
promissory note ; and even a document which con¬ 
tains simply promise to pay on demand a certain sum 
to a specified person is a promissory note : 29 Bom. 82 
Expl. (Jackson, A.J.C.) Bankidas v. Sanabai. 

118 I.C. 673 = 12 N-L.J. 72 = 25 NL-R. 173 = 

A.I.R. 1929 Nag. 274. 
——A deed narrated that partnership accounts were 
settled and a certain amount was found due from the 
defendant to the plaintiff and the defendant promised 
to pay that sum to the plaintiff watte zaruart. The 
word 'pro-note’ was also used in the document. 

Held : that the deed was a pro-note. (Dalai, J. C.) 
Mata Prasad v . Narain Prasad. 86 I. C. 482 = 

A. I. R. 1925 Oudh 560. 

- Mere mention of interest—No undertaking to 

pay —Instrument is not a pro-note. 

A document was in the following terms:— Age rupai 
nau snu tumhare hamate pas jama hainge, Btyaj 
dar das anne sainkra denge. Held that the docu¬ 
ment does not contain any unconditional undertaking 
to pay the principal sum of money and the only under¬ 
taking given is to pay interest at the rate of ten annas 
per cent, per mensem. The document clearly 
is an acknowledgment of a debt and not a promissory 
note within the meaning of Section 4. (Moti Sagar, 
r.) Firm Naek Chand, Kishori Lal v. Birm Ram 
Sarup, Gujar Mal. 78 I.C. 163 = 

A.I.R. 1924 Lah. 684. 


NEGOTIABLE INSTRUMENTS ACT, (1881), S* B— 
Hundl. 

■-Where the document was in the shape of a 

request to the plaintiff to pay the defendants Rs, 500 
which the defendants would pay with interest. 

Held that this was a conditional contract and not a 
promissory note under the Negotiable Instruments 
Act, (Jwala Prasad and Ross, JJ.) Sarju Sahu 
v. Sukhi Lal. 79 I.C. 420=4 P.L.T. 577 = 

A.I.R. 1924 Pat. 96; 

--An alleged promissory note ran as follows:—I 

promise to pay on demandat my convenience. 

Held, that it was not a promissory note as the pro¬ 
mise was not unconditional. 

Held further, that considered as an agreement the 
promisee could not succeed in his suit against the pro¬ 
misor if he could not prove that the defendant was 
able to pay. (Kanga, J.) Nathoobhai Dallabhai 
v. Himatlal. 23 Bom. L.R- 1231 = 

A I R. 1921 Bom. 336. 

—S. 4—Surety. 

There is an essential antithesis between the legal 
position of a surety and that of the executant of a 
promissory note and so a person who executes a pro¬ 
missory note cannot be held in law to have the posi¬ 
tion of a surety: A.I.R. 1924 Rang. 360, Dist. (Niama? 
tullah and Bennet, JJ.) Behari Lal v. Allahabad 
Bank Ltd.,Cawnpore. 1929 A.L.J. 1137 = 

A.I.R. 1929 All. 664, 

—S. 5—Bill of Exchange- 

- Drawer and Drawee same person, bill of 

exchange. 

There is nothing in S. 5 to support the argument 
that if the drawer and drawee be the same person the 
instrument cannot be described as a bill of exchange. 
It is true that where the drawer and the drawee is the 
same person that person is not entitled to treat the 
instrument as a bill of exchange but the holder 
of the bill may treat it as a bill of exchange: 
Capital and Counties Bank v. Gordon, (1903) A.C. 
240, Foil. (Das and James , JJ.) Bibi Kazmi 
Begam v. Lachman Lal Sao. 

5 t r \ q'an Pat 9V) 

NEGOTIABLE INSTRUMENTS ACT (26 of 1881). 

—S. 5—Hundi. 

- Hundi in the form of a promissory note — 

Acceptance by third party not named as drawee — 
Liability of. 

An instrument, called a "hundi" but in the form of 
a promissory note, becomes a bill of exchange, on the 
acceptance of a third party, though the bill is not 
addressed to him and he is not named as drawee, 
provided his acceptance is not inconsistent with the 
address. No party can be made liable as acceptor of 
a bill addressed to another but where no party is 
named in the address, the acceptor may be deemed, 
by his endorsement of acceptance, to have admitted 
himself to be the party addressed. Lloyd v. 

J. E. Oliver , 18 Q.B. 471; Dams v. Clarke, 6 Q.B. 16; 
Grayv. Milner, 8 Taunt. 739 ; Steele v. M'Kinlay, 

5 A.C. 754, Ref. to. (Graham and Mitter, JJ.) 
Togeshchandra Dhar v. Mahomed Ibrahim. 

57 Cal. 695 = A. I R. 1930 Cal. 697. 

._ —Shah jog hundi—Negotiability and nature. 

A Sbahjog hundi in its inception is a hundi which 
passes from hand to hand by delivery and requires no 
endorsement. The name of the depositor is mentioned 
in the body of the hundi, but there is no direction 
in the hundi that the* amount is to be paid either to 
the depositor or to his endorsee. Indeed, the body 
of the hundi requires that the amount be paid to a 
Shah. It contemplates the hundi passing from hand 
to hand until it reaches a Shah who, after making due 
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NEGOTIABLE INSTRUMENTS ACT, (1881), S. 5— 
Hundi 

enquiries to secure himself, would present it to the 
drawee for acceptance or for payment. 

Absence of an endorsement on the hundi would not 
affcrt its validity if it is a Shah jog hundi. But a Shah- 
jog hundi, although in its inception it is one which pas- i 
ses by delivery without any endorsement yet it may at 
any moment be restricted by being specially endorsed. 
Where any such restriction applies on the face of the 
hundi then that restriction applies to it and it ceases 
tb be a bearer hundi which can pass from hand to 
hand. Anybody taking it after such endorsement has 
to comply with the requisitions as they appear on the 
face of the hundi and has to examine the title of the 
holder in the light of such endorsements. 

The negotiability of the Shahjog hundi as a bearer 
hundi comes to an end when it i*eaches the hands of 
the Shah who presents it for acceptance or for pay¬ 
ment. If after acceptance the Shah were to endorse 
it to a person of straw the drawee would be within 
his right to refuse to honour the hundi, for the one 
condition which applies to these liundis is that at the 
time of payment there would be an immediate rela¬ 
tionship established between a Shah and the drawee. 
A drawee is entitled to have the immediate responsi¬ 
bility of the Shah established between himself and 
the Shah. (1809) 0 B. H. C. R. 24; 7 Beng, L.R. 289 
N.; and 5 C.W.N. 313, Ref. ( Mirza, J.) Ciiampaklal 
v. Kesh rich and. 98 I.C. 555 = 50 Bom. 765 = 

28 Bom- L.R. 897 = A.I.R. 1926 Bom. 471. 

-The bearer of a Shahjog Hundi although a 

minor, is entitled to sue on the Hundi- (Macleod, C.J. 
and Coyagec, J.) Rampkasad v.Shriniyas. 

90 IX. 685 = 27 Bom. L-R. 1122 = 

A.I.R. 1925 Bom. 527. 


- Suit based on—Presentment and notice of 

dishonour must be proved—But plff. may show that 
the case is one in which presentment is unnecessary. 
{Lindsay and Kanhaiya Lai, JJ-) Genoa Lal v. 
Balkishan, 70 I.C- 596 = A-I.R. 1922 All. 42 1. 

- Loan—Hundi inadmissible—Oral contract 

cannot be proved. 

Where the terms of any contract have been reduc¬ 
ed to writing and that writing is, for any reason, in¬ 
admissible the promisee must lose his money. There¬ 
fore, where advancing of a loan and the execution 
of the hundi are simultaneous transactions, and the 
contract for repayment is embodied in the hundi, but 
the hundi is inadmissible in evidence due to insuffi¬ 
cient stamp, the creditor cannot rely on the original 
consideration. 16 I.C. 33 dissented from. Case-Law 
referred. (LeRossiqnol and Wilber force, JJ.) 
Gurdasmal Singh v. Ishar Das. 60IX.'i07 = 

3 L.L.J. 157 = A.I.R. 1921 Lah. 217. 

- Signature of drawer—Whether should appear 

at a particular place. 

The name of the drawer of hundi need not be 
separately enteied on a document at any specific place 
but it is sufficient if it is introduced in a document to 
show the person addressed, that it has been made by 
a third psrson who purports to be bouud thereby. 
{Munich and Bucknill, JJ.) Suraj Mulla Har Pra¬ 
sad v. Bank of Behar. 60 IX- 746 = 


q 3 U.P.L.R, (P.) 4t 

—S' 6.—Cheque' 

In I ndia a post-dated cheque is admissible in ev 
deuce although it bears stamp representing dut 
payable in respect of a cheque, and not an ad valoret 
duty payable in respect of a bill of exchange, 16 Ca 
432 Rel. on. (Page,J. Walter Mitchell v A K 
TENNENT. 90 IX. 59 = 52 Cal. 767 = 

AIR, 1925 Caj. 1007 
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NEGOTIABLE INSTRUMENTS ACT, (1881), S. 8— 
Suit.on—Pro-note, 

—S. 7—Acceptance- 

Mere writing of figures on the hundi cannot amount 
to the signing of assent by the drawee unless it can be 
proved that it amounted to acceptance according to 
the mercantile usage of the locality. ( Jailal and Agha 
Haidar. JJ.) Gurdas Mal Ramchand v. Khem 
ChandPkem Singh. A. I. R. 1930 Lah. 471. 

—S. 7—Oral acceptance. 

An oral acceptance of a bill does not make the so- 
called acceptor liable to the holder of the bill; 29 P.R. 
1919 and A.I.R. 1924 All. 129, Foil, (jai Lal and 
Agha Haidar, JJ.) Gurdas Mal Ramchand v. 
Khem Chand Prem Singh. A.I.R. 1930 Lah. 471. 

I ---—Possibly by local custom, hundis may be ac¬ 

cepted verbally but any such local custom must be 
i specifically set up and proved by evidence. [Daniels, J.) 
Dwarkadas Ajodhya Prasad v. Lachmi Narain 
Girdharilal. 74 I. C. 692 = 4 L.R.A. Ciy. 355 = 

A-I-R. 1924 All. 129. 

—S.*7—Payee- 

Where the payee signs his name and makes it pay¬ 
able to some other person, that other person does not 
become the payee within the meaning of S. 85. 
(KajijiJ.) JAGJIVANDAS v. Nagok Central Bank. 
93 I. C. 619= 50 Bom. 118 = 28 Bom. L. R. 226= 

A.I.R. 1926 Bom. 262. 

—S.-8—Endorsement. 

A pro-note endorsed in blank is payable to bearer, 
and it cannot be said that the bearer is not a person 
entitled in his own name to hold the pro-note because 
his name is not given in the endorsement : 30 Mad. 89, 
Rel. on. ( Phillips and Thiruvenkatachariar, JJ,) 
Ramanandan v. Gundu. 113 I.C. 456= 

1928 M.W.N. 680 = A I.R. 1928 Mad- 1238. 
—S- 8—Suit on, 

- Promissory note taken in the name of the 

benamidar—Suit by the real owner — Maintainabi- 
, Uty. 

tinder the Knglish Law, a person not named in a 
promissory note would be debarred from maintaining 
a suit on the note on the allegation that he was the 
real beneficiary and that the person named was his 
I trustee or agent, but in India bsnami transactions are 
recognised and there is no reason why th e real owner 
should not institute a suit on a promissory note exe¬ 
cuted in the name of his benamidar, if the benamidar 
admits that he is the benamidar for the real owner, 
{Kulwant Sahay, J.) SurJug Singh v. Deosaran 
Sin gh. 123 IX. 395. 

S- 8 Suit on—Pro-note. 

Benamidar is a holder within the meaning of S. 8 
and is entitled to sue on promissory-note : 30 Mad. 
88 rF. B.) ; 2 C.W.N. 386; A.I.R. 1922 All. 70 and 
5 L.B.R. 1Q8, Rel. on. {Sen and Heald, JJ.) Pog.Htin 
Maung v. Smv Hla Pru. A.I.R. 1930 Rang- 243. 

Holder," meaning of—Person who is not out 
endorsee cannot claim payment under it, 

1 Where the plaintiff claimed payment of the amount 
due on the promissory-note which was not endorsed to 
uni, alleging that the money advanced thereon was 
his and was advanced on his behalf. 

Held : that the plaintiff could not claim payment 
as in a promissory-note not payable to the bearer 
the person entitled in his own name” can only mean 
the person named in the note, that is the payee or 
the endorsee. The doctrine of benami cannot b e 
applied in a case like this where the law by clear im¬ 
plication excludes its application. The application of 
t e octrine to negotiable instruments would intro¬ 
duce an element of uncertainty into them and 
hamper commerce : 28 Mad. 205 ; 30 Mad, 88 and 
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NEGOTIABLE INSTRUMENTS ACT, (1881), S. 8— 
Suit on—Pronote. 


A,I,R. 1923 All. 70, Poll. (Kotval, A.J.C.) VisnNV v. 
Achut* 105 I.C. 780 = AIR. 1928 Nag. 54. 

-In a suit upon a pro-note, a Court should not 

allow evidence to show that the pro-note was not really 
executed in the plaintiff's favour or evidence that the 
note had been discharged by payment to the person 
really interested : 30 Mad. 88 (F.B.). Foil. {Ashworth, 
J 0 Madan Lal v. Lal Chand. 1Q0 ]iQ, 703= 
49 All. 457-25 A.L.J. 402 = A.I.R. 1927 AIL 463, 

■-Promissory note in name of benamidar— 

Beneficial owner cannot sue. 21 Mad. 391, dissented. 
_!S Mad. 205 toll., 15 A. L, J. 695 followed. (Ryves 
and Gokul Prasad, JJ.) Reoti Lal v. Manna 


Kunwar. 65 I.C. 785 = 20 A.L.J. 126 = 

44 All. 290 = A.I.R. 1S22 AIL 70. 
—S. S—Endorsement by guardian. 

Endorsement of a promissory note by the guardian 
without an indication that the guardian has endorsed 
it in his capacity as a guardian does not pass title 
to the endorsee who therefore is not a holder and has 
no locus standi to sue on the pro-note. (Wallace, J.) 
Suppai Goundan v. Kandaswamy Goundan, 

80 I. C. 567 = 19 M.L.W. 560 = 


A.I.R. 1924 Mad. 617. 

—S. 9—Holder for value. 

- Stale cheque—Right of holder. 

A cheque is payable on demand and the amount 
becomes payable when the cheque is presented for 
payment to the drawee, and a holder after it is pre¬ 
sented for payment is not a holder in due course. 

Where plaintiff took a stale cheque in good faith 
for consideration without notice of dishonour and 
w ithout having any reason to believe that there was 
any defect in the title of his transferror, who, however, 
was not a holder for value and the endorsement to 
him was fictitious. 

Held ; that plaintiff could not be regarded a 
“ holder ” in due course and his claim against the 
drawer must fail. ( Lindsay and Kendall , JJ.) Ram 
Sarup v. Hardeo Prasad. 108 I.C. 144 = 

50 AIL 309 = 25 A.L.J. 1091 = 
A.I.R. 1028 All. 68. 


-A person holding a bill of exchange sent to him 

for collection with a lien on the bill is a holder for 
value or for consideration. [Shah, Ag. C, J.) Royal 
Bank of Scotland v. Rahim Cassum and Son. 

87 1. C. 982 = 4d Bom. 270 = A.I.R. 1925 Bom. 369 = 

27 Bom. L.R- 506. 

— S. 9- —Holder in due course. 

. Where in partition a promissory-note is simply 
allotted to a person but which note never comes into 
his possession, and the note is payable to a third 
person and not to bearer, the former person cannot 
be a holder in due course; that being so, he cannot 
make his assignees by a release deed holders in due 
course. ( Wallace , J.) Narayana Moorthi v. Vuma- 
MAHESWARAM. l2z I.C* 345 = A.I.R. 1939 Mad. 197. 

- Rights of ultimate holder in due course. 

Unless a person proves that lie is a holder in due 
course within the meaning of S. 9, he cannot have 
any higher or superior rights against the drawer tlian 
the intermediate holders themselves would have, and 
that, the person knows of the defect of title of the 
intermediate holders is enough to disentitle that person 
to the benefits of a holder in due course : 7 M. H. C. 
271 ; 5 Mad. 108 and 33 Mad. 34 Ref. ( Atlanta- 
krishna Ayyar. J). Kurundiliammal v. Kunhi 
Kannan. 123 I.C. 596 = A.I.R. 1930 Mad. 141. 

-- Negotiable Instrument obtained by fraud 

and endorsed to holder—Holder to prove that he 
is holder for value and that he obtained instrument 


NEGOTIABLE INSTRUMENTS ACT, (1881), S. 8— 
Holder in due course. 

before it became payable and without having cause 
to suspect endorser's title. 

Under S. 58, when a negotiable instrument has 
been obtained from any maker by fraud or for an 
unlawful consideration, the ordinary presumption that 
the holder is a holder in due course is rebutted and 
the case comes under the proviso to S. 118 (g) and the 
burden of proving that the holder is a holder in due 
course lies upon the holder. As required by S. 9, the 
holder, in order to prove that he is a holder in due 
course, has not only to show that he is a holder for 
value but further he has to show that he became the 
holder of the instrument before it became payable 
and without having sufficient cause to believe that any 
defect existed in the title of the person from whom 
he derived his title. ( Phillips and Thiruvenkata- 
chariar, JJ.) Ram an ad an Chettiar v. Gundu 
Ayyar. 113 LC. 456 = 1928 M.W.N. 680= 

A.I.R, 1928 Mad. 1238. 

•-Where the endorsee has no sufficient cause to 

believe that there was any defect in the title of the 
person from whom he derived his title he is a holder 
in due course, and the presumption in S. 118 will be in 
favour of the endorsee. [Kulwant Sahay,J.) Kishen 
Bahadur v. Sassaram Limited. 80 I.C. 572 = 

2 Pat. L-R. 54=A-LR. 1924 Pat- 521. 

—A promissory note payable on demand does not for 
the purposes of S. 9, become payable until a demand 
is actually made, and if there is no evidence to show 
that the transfer of the note was made after the de¬ 
mand, it is perfectly valid transfer. To constitute a 
person a holder t -in due course it is necessary that (1) 
he must be a holder for consideration, (2) the note 
must have been transferred to him before it became 
payable, and (3) he must be a transferee in good 
faith. (Campbell and Moti Sugar, JJ.) Bulaqi 
Mal v. Abdul Raiiim. 75 I.C. 950= 

A.I.R. 1923 Lah. 638. 

-When a person is under a disability with res¬ 
pect to his property, his title thereto is not without 
defect. If the endorsee is aware of this disability he 
has sufficient cause to believe that a defect existed. 
He is not therefore a holder in due course, (Phillips 
and Devadoss.JJ .) Subramania v. Chokkalinga. 

72 I.C. 189 = 46 Mad. 415 = 17 M.L.W. 314 = 
1923 M.W.N. 91= A.I.R.1923 Mad. 317 = 

44 M.L.J. 206. 

-Where a note payable on demand is negotiated, 

it is not deemed to be overdue, for the purpose of 
affecting the holder with defects of title of which 
he had no notice, by reason that it appears that a 
reasonable time for presenting it for payment has 
elapsed since its issue. 44 Cal. 978, Dist. 1 Mooker - 
jee and Chaudhut i. JJ.) Shaha & Co. v. Bengal 
National Bank Ltd. 60 I.C. 940= 

33 C-L.J. 541 = A.I.R. 1921 Cal. 302. 
_ Forged endorsement confers no right on en¬ 
dorsee—Holder under forged endorsement is not 
holder in due course. 

A forged endorsement is a nullity and conveys no 
title to the endorsee. It is as much a nullity as a 
forged cheque or a forged hundi provided there has 
been no negligence on the part of the true owner in 
allowing the instrument to come into the hands of the 
fon'er Obiter dicta of Stephen, J. in 32 Cal. 799 
Biss. from. 36 Cal. 239 ; 28 All. 428 and 24 Bom. 

65 Foil. . 

A holder under such a forged endorsement is not a 

bolder in due course. A Bank takes a risk in accept¬ 
ing as security for an advance a negotiable security 
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Rights of real owner, 

payable to order because it may always be met with a 
claim by the true owner that the endorsement is 
forged. {Kemp, A*J. C.) Kodumal Kalumal v. 
Karachi Bank, Ltd. 82 I.C. 730= 

15 S.L.R. 93 = A-I-R. 1921 Sind 172. 
—S. S—Rights of real owner. 

The right of the real owner is not affected by the 
Act if his name be disclosed to the maker of the 
instrument and if the maker does not make any pay¬ 
ment to the holder and get a discharge from him ; 
A. I. R. 1928 Cal. 148, Rel. on. {Aston, A.J, C.) 
Atmaram- Mohanlal & Sons. v. Notandas Devi 
Dayal. A LR..1930 Sind 4. 

—S. 9—Suit on pro-note- 

No one can sue on a negotiable instrument as holder 
unless he is named therein as the payee or unless he 
becomes entitled to it as endorsee or bearer : 30 Mad. 
88 (F. B.), Rel. on. {Wallace, J.) Narayana 
Moorthi v, Vumamahesram, 122 I.C. 345 = 

A.I.R. 1930 Mad-197. 

—S. 11—Inland Bill. 

- Bill drawn in England on a person resident 

in British India. 

A bill drawn upon a resident in British India is an 
inland bill as defined in S. 11 of the Act, wherever it 
may have been drawn, in or out of British India. 
(Buckland, J.) Kindston & Co., Ltd. v, Seth 
Brothers. 57 Cal- 730=*A-I.R. 1930 Cal. 693. 

—S. 13—Interpretation. 

Explanation (i) introduced by Act 8 of 1919 to S. 13 
of the Negotiable Instruments Act of 1881 cannot be 
read into the definition of a bond as contained in S. 2 
(5) (b) of the Stamp Act so as to make an instrument 
which on the face of it is not payable to order, one 
payable to order by virtue of the said explanation 
and thus to take it out of the said definition. For the 
purposes of the Stamp Act the documents as they 
appear on the face of them, have to be considered. A 
document which is attested by witnesses and is not 
payable to order or bearer is a bond within the 
meaning of the Stamp Act and should be stamped as 
such, {Mukerji and Graham, JJ .) -Khetra Mohan 
v, JAMIND Kanta. 100 LC. 633 = 

54 Cal. 445=A.I.R 1927 Cal. 4/2. 
—S. 13—Negotiable Instrument. 

An instrument executed on 22nd June 1922, ran as 
follows “To Bhai Kanhaia Lai Lachman Lai, whose 
compliments please accept. ! urther we draw hundi 
for Rs. 1,000 full double of 500 rupees the half there¬ 
of in favour of Mt. Kajmi Begum Sahiba dhanijoge. 
Please pay after 60 days from Miti Asarh Badi, 12, 
1979, Sambat’ according to the rules of Hundi. Dated 
Miti Asarh Badi 12, 1979 Sambat by pen of Raja 
Ram.” 

Held : that the instrument was payable to order 
and was therefore a negotiable instrument within the 
meaning of S. 13. This being the position the holder 
is clearly entitled to the benefit of S. 22 and the bill 
matured on 24th August 1922. {Das and James, JJ.) 
Bibi Kazim Begam v, Lachmal Lal Sag. 

A I R. 1930 Pat. 239. 


NEGOTIABLE INSTRUMENTS ACT, (1881), S. 17— 
Hundi. 

mad Yusuf Bhole Nath. Ill I.C. 686= 

\h . r A.I.R. 1928 All. 549. 

-The debentures issued by the Bombay Munici¬ 
pality are not in the ordinary form of a negotiable 
instrument and are not negotiable instruments either 
under the Negotiable Instruments Act or otherwise, in 
the absence of evidence of custom of the market. 
{Marten, C.J. and Blackwell, J. Mercantile Bank 
v. D’silva. 112 I.C- 824 = 52 Bom. 810 = 

‘30 Bom. L.R. 1225 = A-I.R. 1928 Bom. 436. 

-Promissory note which makes the payment due 

to a specified person only is a negotiable instrument 
within the meaning of Expl. 1 to S. 13 as amended by 
Act VIII of 1919. 13 A. L. J. 683 Dist. {RyvesJ.) 
Sunder Khatik v . Mahadeo Pande. 87 I.C. 796 = 

23 A.L.J. 253 = A.I.R. 1925 All. 282. 

-A pro-note not expressly made payable to a 

particular person or his order is a negotiable instru¬ 
ment if there is nothing to show that it was intended 
to be not transferable. (Rupchand Bilaram, 
A. J. C.) Thakursey Hansraj v. Kishendas 
Rewachand. 76 I.C. 282 = A.I.R. 1925 Sind 9. 

--Under this definition a negotiable instrument 

means a promissory note, bill of exchange, or cheque 
payable either to order or to bearer, and a promissory 
note, bill of exchange or cheque is payable to order 
which is expressed to be so payable or which is ex¬ 
pressed to be payable to a particular person and does 
not contain words prohibiting transfer or indicating 
an intention that it shall not be transferable. (Mott 
Sagar, J.) Hans Raj v. Lachmi NarAin. 

A.I.R. 1923 Lah, 388. 

--—Shah Jog Hundis are Neg. Instruments, 

(Schwabe, C.J . and Coutts Trotter,, J.) Kanlal 
Bhoya v. Balaram Pakamagur Doss. 68 I-C. 921 = 


id m- ju-w. oue = ji rn.ij.T. 234 = 
A.I.R. 1923 Mad- 44 = 43 M.L.J. 480. 
—S. 15 —Endorsement. 

Signature on the back of negotiable instrument of 
a person, neither the maker nor the holder thereof, is 
not an endorsement. {Rupchand Bilaram. A. J . C.) 
Thakursey Hansraj v. Kishendas Rewachand. 

76 I.C. 282= A.I.R. 1925 Sind 9. 
^S- 16 —Discharge. 

Section 16 (2). which is added by Act V of 1914, 
gives protection under S. 85 to the drawee, and in the 
case of indorsee also if the signature of the indorsee is 
not genuine. {Kajiji, J.) Jagjivandas v. Nagar 
t entral Bank. 93 I,<j. 619 = 50 Bom. 118 = 

28 Bom. L.R. 226 = A.I.R. 1926 Bom. 262, 
S, 16—Endorsement. 

An acknowledgment of the payment signed by one 
of the alternative payees is neither an endorsement in 
full, nor, an endorsement in blank and it cannot be 
treated as effecting an assignment of actionable claims 
under S. 13 0, Transfer of Property Act because there 
are absolutely no words of transfer. {Spencer and 
Odger$,JJ.) K.P. Kunhi Koranath Chandu v . A.T. 
Kammuni. 59 LC. 943 = 13 M.L.W. 183 = 

„ A.I.R. 1921 Mad. 122. 

S. 17—Hundi. 


--Where the chithi or demand note does not 

mention the person to whom the amount is to be paid 
it is not a negotiable instrument. {Rupchand 
A. J . C.) Assaram Motiram, In re. 116 LC. llf = 

A.I.R. 1929 Sind 164. 

— The hundis which are known in the Indian 
commercial circles as ‘ 'danijefij hundis are negoti- 
able instruments and payablej&l bearer. (Banarji 
md WetrJJ.l Guy ke Ram Nukh Ram v . MqFam> 


—'Hundi ambiguous as to whether promissory 

note or hundi held to be hundi — Deed — Construe* 
turn. 

The document in question was in the following form 
on a paper, which was described as a * 'hundi” in 
print; “Forty-five days after date without grace wa 
jointly and severally promise to pay to the order of J 
the sum of one thousand rupees only for value receiv* 
ed in cash and that with interest at 3 per cent pof 

annum after due date.” 




















NEGOTIABLE INSTRUMENTS ACT, (1881), 8. 20- 

Inohoate Instrument. 

In the corner at the top, was the endorsement: “Ac¬ 
cepted payable on the date 23rd September,” Below 
this endorsement there were two signatures, 

^ Held: That it was a bill of exchange, as defined in 
S. 5 of the Act, and, even it there was any ambiguity 
about iis being either a promissory note or a bill of ex¬ 
change, the holder of the bill is entitled to treat it as 
either having regard to the provisions of S. 17: Lloyd 
v-john Edward Oliver, (1852) 11 Q.B. 471, Rel. on. 
(Graham and Mil ter, JJ.) Jogesh Chandra Dhar 
v. Mahammad Ibrahim. 57 Cal. 695 = 

A.I.R. 1930 Cal. 697. 

■—S. 20—Inchoate instrument. 

It is a valid pro-note, though the amount is not 
mentioned in the body of the document if it is men¬ 
tioned somewhere on the document. If the amount 
•can be ascertained from the face of the paper, the 
form of expression is immaterial. (Duckworth, J.) 
Maung Po Ye v. Ye Chein Hong. 70 I.C, 323= 

1 Bur. L J. 172=11 L,B R. 439 = 
A.I.R. 1923 Rang. 97. 
-- Blank Hundi—Right of holder in due course, 

A person who gives another possession of his signa¬ 
ture ojd a hundi prima facie authorises the latter as 
his agent to fill it up and give to the world the bill as 
accepted by him. He enables his agent to represent 
himself to the world as acting with a general authority, 
and cannot say to a bona fide holder for value, who 
has no notice of secret stipulations, that there were 
secret stipulations between himself and the agent. 
(Macnair, A.J. C.) Shantidas v. Hiralal. 

59 I.C. 657 = A.I.R. 1921 Nag. 113. 
—S. 22 —Maturity. 

In the case of promissory notes payable on demand 
the amount due on them does not become payable and 
the instrument therefore cannot be said to be overdue 
until there is a demand : 7 M. H. C. R. 271 ; 5 Mad. 
108 ; and 33 Mad, 34, Poll. Phillips and Thiru~ 
venkatachariar , JJ .) Ramanandan v. Gundu. 

113 1-0. 456 = 1928 M-W.N, 680 = 
A.I.R. 1928 Mad. 1238. 

-S. 26—Liability. 

•Pro-note in individual name of manager— 
Liability of members of joint family. 

When a person executes a promissory note in his 
own name and not as agent acting in the name of 
another, the maker whose name appears in the pro¬ 
missory note can alone be made liable thereunder. 
Hence members of a joint Hindu family cannot be 
held liable in a suit filed on a promissory note signed 
by one of its members in his individual capacity even 
though the maker of the promissory note may be 
proved to be the manager of the family, 

It would be dangerous in the extreme to permit evi¬ 
dence to be given that the person who had signed a 
negotiable instrument was in fact the agent of an un¬ 
disclosed principal : A. X. R* 1923 Bom. 244 ; 30 Mad. 
88 (F. B.); A, I. R. 1918 P. C. 146 and A. I. R. 1928 
■Bom. 516, Appl; 23 Mad. 597, Disc, and Dist. 
(Shingne, J.) Manchersha Aruesar v. Govind 
GaneshJoshi. 32 Bora. L.R. 1035 = 

A.I.R. 1930 Bom. 424. 

—-Where a person is to be bound by a negotiable 

instrument made on his behalf by his agent, his name 
must appear upon it as a person to be bound thereby. 
(BucklandJ.) Hari Mohan Ghose v. Surendra 
Nath Mitter. 88 I.C. 1023=41 C.L.J. 533 = 

A.I.R. 1923 Cal. 1153. 

—-S. 27—Agency, 

■-- —Person signing Hundi—Plea of agency. 

In an action on a bill of exchange or promissory note j 


1 NEGOTIABLE INSTRUMENTS ACT, (1881), S.2B— 

Interpretation. 

against a person whose name prvperly appears as 
party to the instrument, it is not open either by way 
of claim or defence to show that the signatory was in 
reality acting f.or an undisclosed principal : 
A. I. R. 1918 P. C. 146, Foil. 

A hundi was in the following terms : "Fifty-six 
days after date I promise to pay Seth Chimandas 
Fatebchand or order the sum of Rs„ 600 only for 
value received in cash. G. V. Athale, Managing 
Proprietor, Gangadhar& B, Friends, Sandhurst Road, 
Bombay No. 4.” 

Held : that the person liable on the hundi was 
Athale and not any alleged firm passing under the 
name of Gangadhar & B. Friends. ( Marten , C. J . 
and Blackwell, J.) Sitaram v. Chimandas. 

115 I.C. 400=52 Bora. 640**30 Bom. L.R, 1300= 

A.I.R. 1928 Bom. 516. 

—S. 27—Liability. 

—-- Promissory note signed by managing agent 

of company—Articles of Association not permitting 
agent to sign—Company whether liable. 

Where the promissory note was signed by T and 
below his signature appeared the word " Managing 
Agent, D. & Co.”, but it appeared that the Articles of 
Association of the said company did not authorize T 
to sign the note, held, that the executant was not an 
authorised agent and that the company was not liable 
under the note. (Makerji and Bennet, JJ.) Jhandhu 
Mal & Sons v. The Official Liquidators of the 
Dhera Dun Electric Tramway Co. 

1930 A.L.J, 1052. 

- Hundi signed by partner-signature preceded 

by word “ dustkhat ”—Firm liable on hundi. 

Where it is evident from an instrument that the 
intention is to make a firm liable it is not necessary 
that the name of the firm should be written immedia¬ 
tely above the signature of the person signing that 
instrument. 

A hundi purported to corns from a firm; on the 
instrument were words purporting to show the drawer 
as the firm. After giving compliments of the firm it 
proceeded “further we have drawn on you one receipt 
for Rs. 1,000." The signature of the partner of the 
firm who signed the hundi was preceded by the word 
“dustkhat." 

Held: that the prefixing of "dustkhat" to the 
signature denoted that the person incurred no personal 
liability on the instrument. It was the firm which 
was to be liable on the instrument and not the part¬ 
ner, (1909) 1 K. B. 792; A. I. R. 1918 P. C. 146 and 

2 S. L. R. 11, Rel. • on. (Aston, A. J. C.) Atmaram 
Mohanlal and Sons. v. Notandas Devi Dayal. 

A.I.R. 1939 Sind 4. 
—S. 27—Undisclosed principal. 

The effect of S. 27 is that the principal can only be 
made liable through his agent on a negotiable instru¬ 
ment when the agent acts in his principal’s name, that 
is, when he signs as agent and that an undisclosed 
principal cannot be sued on a negotiable instrument : 
30 Mad. 88 (F.B.); A. I. R. 1918 P. C. 146, Rel. on.; 
A. I. R, 1925 Cal. 1052; A. I, R. 1928 Bom. 516, Dist. 
(Jackson, A.J.C.) Bankidas v. Sanabai. 

118 I.G. 673 = 12 N.L.J. 72 = 25 N.L.R. 173 = 

A.I.R. 1929 Nag. 274. 

—3. 23—Interpretation. 

The language of S. 29 is widely different from that 
of S. 28. Under S. 28 it is sufficient to indicate that 
personal liability is excluded. Under S. 2) there 
must be express words limiting the liability, and under 
S. 29 the agent’s liability may be altogether excluded 
but under S. 29 the executor’s liability can only ba 
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NEGOTIABLE INSTRUMENTS ACT, (1881), S. 28— 
Liability. 

limited to the extent of the assets. {Venkatasubba 
Rao and Madhavan Nair, JJ.) Subbanna v. 
Subbarayudu. 92 j. c . 805= 

O oo T ■ . 1926 Mad * 390 = 50 M.L.J. 125. 

—S. 28—Liability. 

The essence of a tripartite arrangement between a 
third person, promisor not an agent of the third per- 
son and promisee was to conceal third person’s 
indebtedness from the promisee and to make him 
believe that the promisor was the debtor. The 
promisor lent himself to the scheme fully understand 
mg that its object was the deception of the promisee. 

Held : that the promisor was not induced by the 
promisee to believe that he would not be held'liable 
upon his promissory notes within the meaning of 
S. -b; A.I.R. 1926 Oudh 248, Reversed. (Sir George 
Lowndes ). National Bank of Upper India Ltd. 
v. Bansidhar. 121 J.C. 193 = 34 C.W.N. 145 = 

31 M.L.W. 1 = 1930 M.W.N. 1=6 0-W.N. 1136= 
5i C.L.J. 56 = 32 Bom. LR. 136=57 I.A. 1 = 

„ or A.I.R. 1929 P.C. 297 (P.C.). 

S. 28—Liability of firm. 

Section 28 can have no application to a case where 
it is found that the defendant signed the Hundi as 
niunim of a firm and that money was lent not to him 
in his personal capacity but to the firm. {Bancrji 
and Gokul Prasad, JJ.) Hazari Lal ChhangA 
Mal v . Sohan Lal. 75 in finq= 

. A.I.R. 1923 All. 407. 

—S. 28—Liability of maker. 

Where a third party as well as the promisee in¬ 
duced the executant of a pro-note to sign it assuring 
that the third party only would be liable, the execu¬ 
tant cannot be held personally liable by the promisee 
on the pro-note. (Stuart, C. J. and Ashworth, J .) 
National Bank, Upper India v. Bansidhar. 

92 I.C. 94 = 3 O.W.N. 83 = 

^ . A.I.R. 1926 Oudh S48. 

'- Drawer of note apparent on face of instru¬ 

ment—Persons merely signing instrument are not 
liable. 

Where the preliminary words of the Hundi clearlv 
indicated that the drawers of the Hundis were the 
firm of Budhumal and that their name was the real 

name of the persons liable on the Hundis, held that 
the mere fact that the defendants signed the Hundis 
without mentioning that they were doing so as agents 
or servants of the firm will not make them personally 
liable under the Hundi. (Abdul Raoof and Moti 

Scl(J f. r l \ Io r OL , Chand v. Mul Chand. 

71 I. C. 951-4 Lah. 142 = A- I. R. 1923 Lah. 197. 

" Where the maker of a negotiable instrument 
does not indicate that he signed it as an agent nor is 
here anything in the document itself indicating that 
the executant did not thereby incur personal liability 
the executant is personally liable. (Newbould and 

AiruRnf’ DURGA PRASAD SEN V. KaLI CharaN 

“S. 28—Liability of Partners. 64 ° 742 (CaL) 

Where a promissory note has been signed personal- 

/f n.L a It P ft rtnei S a firm intlividuali y adjudication 
of one of the partners m the firm's name, as insolvent 

and his composition with the creditors will not absolve 

£he other partners, who were no parties to the insol- 

j nd the com posit ion, from their 
perw)nal liability under tal promissory note. (Pratt 

Moh 

». u. 277 — 4 Rang. 551 = 

—S. 28-Scope. A * I- R 1927 Ran «- "• 

The principle £. ?8 applies t^, cases of guardian 


Jim 





NEGOTIABLE INSTRUMENTS ACT. (1881), S.31— 

Forged cheque. 

and ward. 46 Cal. 663 (P.C.), Foil. (Venkatasubba 
Rao and Madhavan Nair, JJ,) SUBBANNA v. Subba- 
RAYUDU. 92 I.c. 805 = A.I.R. 1926 Mad. 390 = 

50 M.L,J. 125. 

—S- 28—Signing by Agent. 

Where a bill of exchange is accepted by an agent of 
the drawee instead of by drawee himself the accept¬ 
ance is good. The hand that holds the pen is im¬ 
material if in fact there is authority to sign : A. I. R. 
1918 P. C. 146, Ref. iGrahatn and Mitter, JJ), 
Jogeshchandra Dhar v. Mahammad Ibrahim. 

57 Cal. 695 = A-I.R, 1930 Cal. 697. 
—S. 29—Legal representative. 

The term "legal representative ” in S. 29 includes 
executors or administrators. ( Venkatasubba Rao and 
Madhavan Nair, JJ.) Subbanna v, Subbarayudu. 

92 I.C. 805 = A.I.R. 1926 Mad- 390 = 50 M-L.J. 125. 
—S. 29—Liability of executor. 

Section 29 is meant to be applicable where a person 
signs a promissory note without adding anything to 
show that he is acting as executor or administrator of 
another but not where the payee deals with the pro- 
missor as an executor. (Crump, J.) PestonJi v 
Bai Meherbai. • 112 I.C. 740 = 30 Bom. L.R. 1407 = 

A. I. R. 1928 Bom. 539. 

-It is not necessary for the applicability of S. 29 

that the alleged executor should be executor in fact. 
(Venkatasubba Rao and Madhavan Nair, JJ.) 
Subbanna v. Subbarayadu. 92 I. (j. 805 = 

A, I. R. 1926 Mad. 390 = 50 M. L. J. 125. 

Unless the liability is excluded in the manner 
provided in S. 29 of the Negotiable Instruments Act 
the liability of executors of wills or guardians on pro¬ 
missory notes executed by them as such is personal 
though they may be acting for the benefit of the 
testator's or minor’s estate in doing so. Similarly the 
executant of a promissory note does not escape from 
personal liability merely by stating that he 
executed the pro-note as a guardian. (Krishnan, J.) 
K. Subbarayudu v, K. Subbanna. 35 I. c, 457 = 

A. I. R. 1925 Mad. 371 = 47 M. L. J. 765. 
—S. 30—Discharge. 

~~~Omisstou to give notice \of dishonour dis¬ 
charges the persons entitled to such a notice . 

It is pro\ ided by S. 30 that the drawer of a bill of 
exchange is bound, in case of dishonour by the drawee 
or acceptor thereof, to compensate the holder, pro¬ 
vided due notice oi dishonour has been given to, or 
received by, the drawer as hereinafter provided. A 
perusal of S. 106 oi the Act leaves no doubt that the 
nonce of dishonour should be given as soon as the bill 
is ois lonouied. It is the duty of the holder to prove 
that due notice was given, and if not given, he was 
excused from doing so for any of the reasons specified 
in b. J$, 1 he omission to give due notice of dishonour 
has the effect of discharging the persons who are 
entitled to such notice. (S/iadi Lal, C../. and Agha 

Bahadur Chand v. Gulab Raj. 

q C * Lal1 * 34 ~ A - I- R* 1929 Lah. 577- 

31 Dishonour of hundi, 

The endorsers of a hundi can, if they choose, avail 
themselves of the provisions of S. 78 read with S. 82, 

(c), Negotiable Instruments Act and sue the 
opposite party on the hundi which has not been 

avV? Ure l But i does not P rev ent them from 
sir™ J eni c SelVeS ° f tbeir ri « ht to s ue for compiu- 

£“ r < <-n r S - 117 ■ Cl - (c) - {Ast0n ' AJ CI 
inaka ndas a Co., v. Chandiram, & Co. 

« 10 „ / . I C ’ 218 ~ 22 1 SX.R. 305 = A.I.R. 1928 Sind 86 . 
o. 31 —Forged cheque. 

Muncy cashed on forged chequc~-Owner of 
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NEGOTIABLE INSTRUMENTS ACT, (1881), S. 31- 
Liability of drawee. 

cheque book ts not to bear loss unless gross negli¬ 
gence is proved. 

Where all that was alleged against appellant the 
customers on the score of negligence was that they 
were negligent in the custody of their cheque book 
and their rubber stamps which were consequently 
used on their cheques. 

Held : that it would not be sufficient to make 
appellants bear the loss which resulted from the 
forgery of a cheque stolen from their cheque book and 
the fraudulent use of their stamps, if the respondents 
Bankers cashed the forged cheque and have not been 
able to establish such negligence as would in law 
render appellants liable. In order to make the cus¬ 
tomer liable for the loss, the neglect on his part must 
be in or intimately connected with the transaction 
itself and must have been the proximate cause of the 
loss. (1909) 2 K. B. D. 1010. Foil. (1855) 5 H.L.C. 
389. Foil. (Heald and May Oung, JJ.) Ahmed 
Moolla Dawood v, S. R. M. M. C. T. Pereinan 
Chetty Firm. 80 I.C. 261=3 Bur. L.J. 22 = 

A.T-R. 1924 Rang. 264. 

—S. 31—Liability of drawee. 

A drawee is not liable as such on a hundi till he has 
accepted the same. Where, therefore, a person is to 
be charged with liability, it must be shown that he 
has accepted that liability and the burden of proof is 
therefore on the holder to show that drawee had 
accepted the liability to pay the liundis on behalf of 
his firm. (Maker ji and Bonnet, JJ.) Benares 
Bank Limited, Agra v. Pirya Bass Pitam Chand. 

122 I.C. 406 = A.I.R. 1930 All. 106, 

—S. 31—Payment through mistake. 

Bank making payment through mistake in respect 
of cheque countermanded by drawer is not entitled to 
refund of amount from payee—Chambers v. Miller, 
134 R. R. 479, Ref.; A.I.R. 1923 Mad. 17, Kelly v 
Solari, 60 R. R, 666 and 3 Q. B.D. 1877 ; 371. Dist. 
(Zafar Ali and Dalip Singh, JJ.) Punjab Indus¬ 
trial Agency, Ltd., Khaiber Pass, Delhi v. 
Mercantile Bank of India, Ltd,, Chandni- 
Chowk, Delhi. A.I.R. 1930 Lah. 852. 

—S. 32—Liability—Suit on. 

-- Indent—Agreement to accept bills notwith¬ 
standing dispute. 

Where one of the clauses in the indent form pro¬ 
vided “ We hereby agree to purchase from you the 
undermentioned goods and authorise you or your 
correspondents to draw upon us at 30 days’ sight with 
all relative shipping documents attached for payment. 
In case of need, seller’s invoice to be taken in lieu of 
draft which we engage and bind ourselves to accept on 
presentation and pay at maturity notwithstanding any 
objection we may have regarding or on account of any 
variation whatever from the terms of the indent, such 
objection to be settled by arbitration as provided for.” 
Held : Jt is clear that drafts must be accepted on 
presentation and paid at maturity in spite of any 
objection the indentors may have regarding or on 
account of any variation from the terms of the indent. 

In the above case, a suit brought upon the accepted 
but unpaid bills of exchange is a suit governed by 
S. 32 and is not a suit for damages. [Scott-Smith 
and Abdul Qadir, JJ.) Radha Bihari v, G. B. 
Alexander. 66 I-C. 43=2 Lah. 335 = 

118 P.L.R. 1921 = A.I.R. 1922 Lah. 333. 

—S. 33—Acceptance. 

Where a person against whom a bill of exchange if 
drawn by name, accepts the bill for or on behalf of a 
corporation of which he is a.member there is no valid | 


NEGOTIABLE INSTRUMENTS ACT, (1881), S. 35- 
Liability of endorser. 

acceptance of the bill. ( Macleod , C.J. and Crump, J.) 
Ibrahim Fazilbhoy Joomabhoy v. Iniernational 
Banking Corporation. 87 I.C. 485 = 

27 Bom. L.R. 283 = A.I.R. 1925 Bom. 252. 
—S. 35—Liability of endorser. 

- ».Promissory note—Endorser can Prove his 

limited liability by oral evidence. 

Lobo, A. J. C .—It is open to the endorser of a nego¬ 
tiable instrument to prove that the endorsee orally 
agreed to recover the amount of the pro-note from the 
estate of the drawer only. 

Rupchand Bilaram, A.J,C. —A bill or note is re¬ 
quired by law to be in writing and so the supervening 
contracts thereon such as acceptance or endorsement. 
It, therefore, follows that the contracts of the imme¬ 
diate parties to them are subject to the ordinary rule 
as to written contracts. The contract, by an endorser 
of a bill or note, however, stands on a different footing, 
t is not fully expressed in writing on the document 
itself and certain terms are said to be affixed to it 
either by the Law Merchant or by statute. There is, 
therefore, more room for admission of parol evidence 
as to what is the contract represented by the transac¬ 
tion. Where the endorsement is silent, it undoubtedly 
raises a prima facie presumption of law that the 
liabilities, inter se, of successive endorsers are that 
every prior endorser must indemnify a subsequent 
one. But this is only a presumption and not an express 
term of the contract reduced to writing. And, there¬ 
fore, the rules as to exclusion of parol evidence 
crystallized in S. 92, Indim Evidence Act, do not 
apply. As between immediate endorsers such presump¬ 
tion may, in the absence of any other well-recognized 
rule of law or statutory provision in that behalf, be 
rebutted by parol evidence : Macdonald v. Whit¬ 
field, (1883) 8 A.C. 733, Rel. on. ( Rupchand Bilaram 
and Lobo, A.J. C’s.) SunderJI Gourishanker v. 
Abigail. 105 I.C. 747 = 22 S.L.R. 249 = 

A.I.R. 1928 Sind 50. 

--Dishonour by the drawee is a condition prece¬ 
dent under S. 35 for the coming into existence of the 
liability of the endorser. ( Venkatasubba Rao and 
Srinivasa Ayyangar, JJ.) Kandappa Chetti v. 
Thiruputhi Chetty. 86 I.C. 576 = 21 M.L.W. 210= 

A-I.R. 1925 Mad. 444. 

-The liability of an endorser of a promissory 

note arises out of the endorsement and not on the 
note. The cause of action against him cannot arise 
earlier than the indorsement. Payment of money by 
the maker and endorsed or. the note and signed by 
him (the maker) saves limitation as against persons 
liable on the note and has nothing to do with persons 
liable on the endorsement. The extent and nature of 
the liability of endorser of note payable on demand is 
not governed by Section 35 of the Negotiable Instru¬ 
ments Act, 33 Mad. 34 Foil. 

Where a note payable on demand has been endorsed 
it must be presented for payment within a reason¬ 
able time of the endorsement. If it is not presented, 
the endorsee is discharged. It should not be in the 
option of the endorsee by waiting for an unreasonable 
length of time to postpone the cause of action as he 
likes. Notice of dishonour is also necessary as a condi¬ 
tion precedent to the liability of the endorser. 
(Ramesam.J) Jagannadha Reddiar v. Laksh- 
mana Reddiar. 80 I.C, 932 = 35 M.L.T. 120 = 

A.I.R- 1925 Mad. 132 = 47 M-L.J. 475. 

-The fact of the Bill of Exchange having been 

dishonoured and of its intimation to the endorser must 
be proved before the endorser is made liable under 
$. 35. (Piggott and Gokul Prasad, JJ.) Sanehi 
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NEGOTIABLE INSTRUMENTS ACT, (1881), S. 37- 
Liability as principal—Surety. 

Lal V. Onkar Mal. 59 i.c. 675 = 

18 A.L.J. 981 = 2 U.P.L.R. (All.) 375. 
—S. 37—Liability as principal—Surety. 

A bank which credits the customer wtth the 
amount of a cheque as soon as it is paid into his 
credit is usually in the position of a holder in due 
course of the cheque and collects the same not for 
the customer, but tor itself. 

The plaintiff, a bank, sued for recovery of certain 
amount on two hundis payable at sight, drawn by 
defendant 2 in favour of defendant 1 , on a certain 
firm. They were endorsed to the bank by defendant 1 , 
and were dishonoured by the drawee. Defendant 1 
had a current account with the bank which was over¬ 
drawn ; the hundis were paid in reduction of the 
overdraft and defendant 1 was at once allowed to 
draw against the credit balance thus established. 
After the hundis were dishonoured, the bank debited 
defendant l’s account with that amount and gave 
notice of dishonour. 

Held : that the bank was the holder in due course 
of the hundis. It did not matter that the amount of 
the hundis was carried to the current account. It 
could not be said that there was a discharge by accord 
and satisfaction. When the hundis were returned 
unpaid. The bank, as an account transaction, simply 
showed in the pass book that defendant 1 was liable 
to the extent of the dishonoured hundis. This did not 
mean that the bank gave up its rights in the hundis 
as against either of the defendants. Nor was there 
any discharge by merger. Defendant 2 was liable on 
the hundis as principal debtor, while defendant 1 was 
liable as surety for the debt. (Addison and Agha 
Haidar, JJ.) Allahabad Bank. Ltd, v. Rattan 
Chand. 102 I.C. 801 = 8 Lah. 702 = 

29 P.L.R. 142 = A.I.R- 1927 Lah. 577. 
—S. 43—Consideration. 

Where a cheque for a larger amount than was due 
was drawn the endorsee or the person in whose 
favour the cheque was drawn is entitled only to the 
actual amount due and nothing more. (Kulwant 
Sahay, J.) Kishen Bahadur v. Sassaram Lime 
Ltd. 80 I.C. 572 = 2 Pat. L.R. Civ. 54= 

' ; A.I.R. 1924 Pat. 521. 

— - Failure of consideration for pronote—Obliga¬ 

tion to pay under, ceases. (Pratt, J.) Me. Avoob v. 
Somdager. 82 I.c. 789 = 1 Bur. L.J. 261= ! 

A. I. R. 1923 Rang 127. 

—S. 45—Consideration. 

Where a hundi has been drawn for the price of a 
number of bales at a certain sum per bale and only a 
part of the bales have been delivered, the considera¬ 
tion for the hundi can be pleaded to have failed with 
reference to all the undelivered bales as against the 
payee, a party who stands in immediate relation to 
the drawer. (Phillips and Krishnan , JJ.) Aruna- 
CHALLAM CHETTIAR V. KRISHNA AYYAR, 

90 I.C. 481=22 M.L.W. 265 = 1925 M.W.N. 324 = 
A.I.R 1925 Mad. 1168=49 M L J. 530. 

-A hundi was drawn for the price of a number 

of bales contracted to be sold by the drawee to the 
drawer. The vendee took delivery of only a portion of 
the bales. The vendor brought a suit on the hundi 
alleging that the vendee had broken the contract and 
that he was entitled to damages. The defendant 
pleaded failure of consideration for the.hundi in res¬ 
pect of the undelivered bales and asserted that the 
contract had been broken by the plaintiff. 

Z/cW : that the question 'who committed to breach’ 
should be considered without driving the parties to 
^^^^HOKrorihereby multiplying litigation. In 


NEGOTIABLE INSTRUMENTS ACT,(1881), S. 46- 
Interpretation. 

England it is open now to the parties to raise the 
question as to breach in suit on a bill by counter- 
claiming. The case should be dealt with as if it 
were one for damages for breach of contract. 
( Phillips and Krishnan, JJ.). Arunachallam 
Chettiar v. Krishna Ayyar. 90 I.C. 481 = 

22 M.L.W. 265 = 1925 M.W.N, 324“ 
A. I. R. 1925 Mad. 1168 = 49 M L.J. 530- 
—*S. 45—‘Loss of hundi. 

■- *—Hundi payable at sight—Loss of, does not 

give a right to demand duplicate. 

Where a hundi is payable at sight, the holder is not 
as of right entitled to demand a duplicate under S. 45 
(a). Moreover as it is payable at sight it cannot be 
said that it was lost before it was overdue. But a 
d uplicate may be demanded on equitable principles 
where a bill is lost whether before or after maturity 
as the right to demand duplicate is a part of the 
mercantile laws of the countries, (Scott-Smith, J.) 
Firm Udho Ram-Chandi Ram v . Firm Hem Raj 
Tej-Bhan. 72 I.C. 777 = A.I.R. 1924 Lah. 198. 
—S. 46—Delivery. 

Property in a currency note passes by mere delivery: 
7 M. H. C. R 233 and 40 Bom. 186, Foil. (Curgenven 
J.) K. Srinivasa Moorthi v. Narasimhalu Naidu. 
104 LC. 719 = 50 Mad. 916=26 M.L.W. 168 = 
39 M.L.T. 18 = 1927 M.W.N. 692 = 9 AJ.Cr.R. 38 = 
28 Cr.L.J. 879 = A.I.R. 1927 Mad. 797 = 

53 M.L.J, 309. 

Where the plaintiff sent a cheque in a letter by 
ordinary post endorsed in favour of one T. Held the 
plaintiff still had an interest left in him in the cheque, 
as there was no delivery within the meaning 
of S. 46, (Kajiji , J .) Jagji vandas v. Nagar 

Central Bank. 93 I.C. 619 = 50 Bom. 118 = 

28 Bom.L.R. 226 = A.I.R. 1926 Bom. 262 . 

" "ft is elementary law that in order to make the 
property in a bill pass it is not sufficient to indorse it ; 
it must be delivered to the indorsee. Such delivery, 
as enacted in S, 46 of the Negotiable Instrument Act, 
may be actual or constructive. (Mulla.J.) Thorappa 
Devanappa v. Umedmalji. 87 I.C. 226 = 

25 Bom. L.R. 604 = A.I.R. 1924 Bom. 205. 
Indorsement and delivery for collection does 
not pass property in the bill. 

Though the indorsement ol a negotiable instru¬ 
ment and delivery transfer to the indorsees the pro¬ 
perty therein yet if the instrument is delivered con¬ 
ditionally or for a special purpose only and not for the 
purpose of transferring absolutely the property there¬ 
in, the property does not pass to the indorsee. (Maf- 

ttneau,J.) Punjab National Bank, Ltd. Lahore 
r. Cotton Factory known as a Bal Krishna 
Dass Durga Dutta. 79 I.C. 461 = 6 LLJ. 230 = 

A.I.R. 1924 Lah- 640- 

5 . 46—Interpretation. 

1 he words “as between such parties and any holder 
of the instrument other than a holder in due course” 
mean as between the maker and the payee or the 
endorser and the endorsee or the endorsee and any 
holder other than a holder in due course or as 
between any one of such parties and any other.” 
(Boys and Ashworth, JJ.) Bhogi Ram v. Kishori 

Lal * 115 I.C. 771 = 50 All. 754 = 

26 A.L.J. 696 = AJ.R. 1928 All- 289. 

ihe liability in relation to a promissory note, or 
negotiable instrument, attaches by or from delivery, 
and S. 46 of the Negotiable Instruments Act provides 
that as between the parties to an instrument (that 
means to say, the immediate parties) it may be shown 
that the instrument was delivered conditionally or for 
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NEGOTIABLE INSTUMENTS ACT, (1881)—S. 46- 
Scope. 

a special purpose only, and not for the purpose of 
transferring absolutely the property therein. Similarly 
it may be shown that the instrument was delivered 
conditionally, that is to say, as a collateral undertak- 
Riven to the creditor, to be enforced only in the 
event of the debtor failing to discharge some contem¬ 
poraneous undertaking. There is no difference in 
substance but only in illustration and application 
between the provision in S. 46 of the Negotiable Ins¬ 
truments^ Act. and proviso 3 to S. 92 of the Evidence 
Act. (Walsh, Ag.C.J, and Batter ji , J. Sheo Pra¬ 
sad Ram Prasad v. Govind Prasad. 100 I.C. 332 = 

25 A.L.J. 305 = 49 All. 464= 
A.I.R. 1927 All. 292. 

—S. 46—Scope. 

Pronote could be shown to be given as security. 
(Phillips and Thiruvenkatachariar, JJ.) Rama- 
NaNdaN v. Gudnu. 113 i,c, 456 = 

1928 M,W.N.680 = A.I.R. 1928 Mad. 1238. 
—S. 49—Bill of Exchange. 

—An instrument not addressed to a drawee can 
become a bill of exchange if a third person endorses 
an acceptance which is not inconsistent with the 
address and that the acceptor might be deemed to 
have admitted himself to be the party addressed. The 
endorsee thus becomes liable under the instrument and 
is estopped from contending that he is not the drawee. 
Lloyds. John Edward Oliver, (1852) 18 Q. B. 471 
and Gray v. Milner, (1819) 8 Taunt 739, Ref. Davis 
v. Hen ry John Clarke (1844) 6 Q.B, 16, and Steele v. 
M'Kinlay, (1880) 5 A.C. 754: Dist. ( Graham and 
Mitter , JJ.) Jogeshchandra Dhar v. Mahommad 
Ibrahim. A.I.R. 1930 Cal. 697. 

—S, 50—Endorsement. 

•Unrestricted endorsement of cheque—Endor- 


ser is not entitled to sue. 

Where A issues a cheque in favour of B who en¬ 
dorses it in favour of C, who again, in his turn, endor¬ 
ses the said cheque in favour of D by an unrestricted 
endorsement, a suit brought by C against A to recover 
the amount on the cheque being dishonoured is liable 
to be dismissed. {Bhide, J.) Ghulam Mohiuddin 
v. Ram Ditta Mal, 122 I.C. 101 = 

A.I.R. 1930 Lah. 248. 

-A Hundi drawn in favour of a payee or bearer 

in the first instance but endorsed by the payee to a 
named person, ceases to be a hundi payable to bearer. 
It is payable only to the named person. 

S. 50 is not limited to negotiable instruments pay¬ 
able to order. It applies to any negotiable instru¬ 
ment whether it is payable in the first instance to 
order or to bearer. The illustrations to the section 
make it clear that endorsements made on instruments 
payable to bearer can have a restrictive effect upon 
its negotiability. (Shah, Ag. C.J.and Kincaid, J.) 
F. Forbes Campbell & Co. v . Official Assig¬ 
nee. 86 I.C. 118 = 27 Bom. L.R. 34 = 

A.I.R. 1925 Bom. 173. 

—S. 50—Forged Endorsement. 

•- Forged endorsement confers no right on en¬ 

dorsee. 

A forged endorsement is a nullity and conveys no 
title to the endorsee. It is as much a nullity as a 
forged cheque or a forged hundi provided there has 
been no negligence on the ' part of the true owner in 
allowing the instrument to come into the hands of the 
forger. Obiter dicta of Stephen, J. in 32 Cal. 799 
Diss. from. 36 Cal. 239; 28 All. 428 and 24 Bom. 65 
Foil. 

A holder under such a forged endorsement is not a 
holder in due course. A Bank takes a risk in accept- 

P. D, Vol, IV—29 


NEGOTIABLE INSTRUMENTS ACT, (1881)—■ 
S. 58 Forged endorsement. 

mg as security for an advance a negotiable security 
payable to order because it may always be met with 
a claim by the true owner that the endorsement is 
forged. (Kemp, A, J. C.) Kodumal Kalumal v. 
Karachi Bank Ltd. 82 I.C. 730= 

O a. « 15 SLR - 93 = A.I.R. 1921 Sind 172. 

S. 51—Negotiation. 

■ Endorsement and negotiation — Distinction. 

The first defendant executed the note sued on in 
fa\our of the seco.nl defendant who endorsed to de¬ 
fendants 3, 4 and 5. The 3rd defendant endorsed it 
in blank and handed the note to defendants 4 and 5 
and they endorsed it in blank, received the sum due 
on the note and handed the note to the plaintiff. 

Held, that there is no endorsement bv 3 rd defen¬ 
dant in favour of defendants 4 and 5 ; but there is 
only a blank endorsement by 3 rd defendant. There 
is a difference between endorsement and negotiation 
and the handing over of the note by the 3 rd defen¬ 
dant to defendants 4 and 5 with the object that the 
money on the note may be collected from plaintiff in 
accordance with the object with which the note was 
originally endorsed in favour of defendants 3 , 4 and 5 
would not amount to negotiation of the note in con¬ 
travention of the provisions of S. 51 of the Negotiable 
Instruments Act. 

S. 50 of the Negotiable Instruments Act requires 
that the restriction or exclusion of the right of 
further endorsement must be by express words. 

S. 51 of the Negotiable Instruments Act, does not 
require that the endorsement should be at one and 
the same time. Its effect is only to prevent one of 
two or more endorsees negotiating the note and its 
requirements are satisfied if the endorsement is made 
by the payees or endorsees. 

If for the purpose of collection the 3 rd defendant 
first endorses the note and gave it to 4 th and 5 th de¬ 
fendants in order to enable them to add their signa¬ 
tures and then raise money, it cannot be said that 
the provisions oi S. 51 are contravened. ( Kumar a- 
swami Sastri and Devadoss, JJ.) Annamalai 
Chetty v. Muthiah Chetty. 70 I.C. 590= 

1922 M.W.N. 263 = A.I.R. 1922 Mad. 210. 

—S. 57—Transfer of pro-note. 

Transfer without endorsement does not con¬ 


vey any interest. 

A pro-note was executed in favour of the executor, 
who was subsequently discharged by a decree of 
( 'ourt and the estate vested in the legatee. The pro- 
note was not endorsed by the executor to the legatee 
who passed it to plaintiff. 

Held , the legatee had not obtained any interest in 
the pro-note which he could transfer to plaintiff, in 
the absence of an endorsement by the executor. 
(Ayling and Odgers, JJ.) Kupfuswami v. Nara- 
yanaswami. 70 I.C. 670 = 17 M.L.W. 676 = 

32 M.L.T. 192 = 1923 M.W.N. 332 = 
A.I.R. 1923 Mad. 593 = 44 M.L.J, 510. 

—S. 58—Forged endorsement. 

- -Forged endorsement is nullity—Subsequent 

holder is not holder in due course. 

A forged endorsement is a nullity and consequently 
there is no question of a subsequent holder being a 
holder in due course : 24 Bom. 65; A. I. R. 
1924 Bom. 205 ; 36 Cal. 239; and 28 All. 428 ; Foil. 

Plaintiffs entrusted three Bombay Improvement 
Trust debentures to defendant 1, a broker in the 
Share Bazaar, for recovering interest. Defendant 1 
forged plaintiffs’ signatures, endorsed them in favour 
of defendant 2 , a bank, and handed them over to the 
bank to secure advances. Subsequently two were 
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NEGOTIABLE INSTRUMENTS ACT, (1881)— 

S. 58—Forged endorsement* 
renewed in plaintiffs’ name, but defendant 1 forged 
plaintiffs’ signatures on them and endorsed 

them in favour of the bank and gave them to the 
bank. The third one was renewed in the name of 
defendant 1. He endorsed it over to the plaintiffs and 
subsequently forged plaintiffs’ signatures, and endorsed 
it in favour of himself and then in favour of defen¬ 
dant 2 to whom it was handed over. Defendant 1 
obtained a loan from defendant 3 to pay off defendant 

2 who endorsed all the debentures in favour of defen¬ 
dant 3 and handed them over to defendant 3 as 
security for the loan advanced. The plaintiffs sued 
the defendants to recover the debentures or their 
value. 

Held : that the new documents held by defendant 

3 contained in themselves forged endorsements and it 
was through these forged endorsements that title of 
defendant 3 was derived. The plaintiffs were therefore 
entitled to recover the debentures. Marten , C. J. 
and Blackwell,].) Mercantile Bank v. D’Silva, 

112 I.C. 821 = 52 Bom. 810 = 30 Bom. L. R. 1225 = 

A. I. R. 1928 Bom. 436. 

-—Fourteen debentures issued by the Bombay 

Port Trust were entrusted by plaintiff to defendant 1. 
Defendant 1 forged the plaintiff’s signature on the 
debentures and endorsed them in favour of the bank, 
defendant 2, as security for the loan advanced to him. 
The bank got the debentures renewed for the original 
amounts and new debentures were issued in their 
name. In the new debentures there was a distinct 
reference to renewal. Defendant 1 took a loan from 
defendant 5 and paid off defendant 2 who endorsed 
the new debentures in favour of defendant 5 who re¬ 
tained them as security for the loan. The plaintiff 
sued to recover the debentures or their value from the 
defendants. 

Held, that defendant 5 was entitled to retain these 
documents. There is a distinction between a promis¬ 
sory-note full of endorsements, and a promissory-note 
which is a clean-document. A person in the position 
of defendant 5 is not obliged before he becomes the 
holder of the new debentures to enquire into the title 
of the old debentures, nor to call for their production, 
and search through all the old debentures. (Marten, 
C. J. t and Blackwell , J.) Mercantile Bank of 
India v. Emcaeiro, 114 I.C. 389 = 30 Bom.L.R,1222 = 

52 Bom. 807 = A.I.R. 1928 Bom. 434. 

*Forged endorsement on debentures of Bom¬ 
bay Improvement Trust—Endorsee consolida¬ 
ting old debentures and getting new ones—New 
ones endorsed to third Party bona fide— Original 
owner is not entitled to claim the new debentures 
from third party. 

The plaintiff was the owner of thirty-one deben¬ 
tures of Bombay Improvement Trust which he en¬ 
trusted to defendant 1 who was a sub-broker in the 
Share Bazar in Bombay, to collect interest as it fell 
due. Defendant 1 forged plaintiff’s signatures on the 
debentures and endorsed them in his own favour. 
Defendant 1 endorsed them subsequently in favour 
of defendant 2. a bank, as security for the advances 

' ' ' 1 ’ iem * defendant 2 sent the debentures 

to the Bombay Improvement Trust for consolidation 
and renewal, and got twelve new debentures for diffe- 
rent amounts in their own name. Defendant 1 
borrowed a loan from another bank defendant 3 and 
paid off defendant 2 who endorsed the twelve new 
debentures in favour of defendant 3. Defendant 3 re¬ 
tained the debentures as security for the loan advanc¬ 
ed to defendant 1. The plaintiff had his suspicion 
aroused as to the fraud by defendant 1 and filed a 


NEGOTIABLE INSTRUMENTS ACT, (1881)— 

S- 58—Obtaining by unlawful means, 
suit against the defendants to recover the debentures 
or their value. 

Held that the debentures were promissory-notes 
and, therefore, negotiable instruments, and that a 
forged endorsement being no endorsement all subse¬ 
quent endorsements would be inoperative and invalid, 
but that the effect of the renewal of the debentures 
was that the earlier contracts were determined and 
there was a new contract to pay the consolidated sum, 
and that defendant 3 were holders, in due course of 
the new debentures and tbey being a distinct docu¬ 
ment from the old debentures, they were in no way 
concerned with any invalidity of the old debentures, 
nor with any invalidity affecting the surrender by 
defendant 2 to the Improvement Trust cf the old de¬ 
bentures : 24 Bom, 65, Diss. from. : Lee v. Zaqury, 
(1817) 8 Taunt 114, Dist. (Marten, C. J. and Black- 
well, J.) Mercantile Bank of India Ltd. v. A. J. 
Mascarenhas. 114 I.C. 383 = 52 Bom. 792= 

30 Bom. L.R. 1210 = A.I.R. 1928 Bom. 407. 

- Payment made under forged endorsement — 

Holder and drawee are both liable . 

If a party primarily liable on a negotiable instru¬ 
ment pays the amount thereof to a wrong person, who 
holds it under a forged endorsement, he remains liable 
to the true owner. The only exception to this is 
where the payee s indorsement on a cheque payable 
to order is forged. In such a case under S. 58, Negoti¬ 
able Instruments Act, 1881, the drawee is discharged 
if lie pays the amount in due course. No holder of a 
negotiable instrument, though he may be a holder in 
due course, can acquire a title to the instrument 
through a forged endorsement. Section 58, Negotiable 
Instruments Act, which protected a holder in due 
course where a negotiable instrument has been obtain¬ 
ed by means of an offence, does not apply to a case of 
forgery. (24 Bom. 65;-8 All. 428 and 36 Cal. 239. Ref.) 
(Mulla, J.) Thorappa Devanappa v. Umedmalji. 

87 I.C. 226 = 25 Bom. L. R. 604= 
A.I.R. 1924 Bom. 205. 

■ Title cannot be claimed through forged 
endorsement. 

No person canclaim title to any negotiable instrument 
through a forged endorsement except in cases men¬ 
tioned in S. 85 of the Negotiable Instruments Act. The 
possession of the person with a defective title is diffe¬ 
rent from person that has no title at all. The endorse¬ 
ments through which the holder in due course can 
claim must be genuine. Though the pledgee may be 
ignorant of the fact that the endorsements had been 
forged still he takes the pledge at his peril and there¬ 
fore acquires no title whatever. (Kennedy, J. |C. and 
Raymond, A. J. C.) Karachi Bank v, Kodumal 

o AL ‘ • . 82 LC - 998 = A.I.R. 1923 Sind 54. 

5- 58—Obtaining by unlawful means. 

Negotiable Instrument obtained by fraud and 
endorsed to holder — Holder has to prove that he is 
holder for value bona fide. 

Under S. 58, when a negotiable instrument has been 
obtained from any maker by fraud or for an unlawful 
consideration, the ordinary presumption that the 
o der is a holder in due course is rebutted and the 
case comes under the proviso to S. 118(g) and the | 
urden of proving that the holder is a holder in due 
course lies upon the holder. As required by S. 9, the I 
older, in order to prove that he is a holder in due I 
course has not only to show that he is a holder for 
va ue but further he has to show that he became the 
o er of the instrument before it became payable and 
vi j°ut having sufficient cause to believe that any 
e ect existed in the title of the person from whom he 
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NEGOTIABLE INSTRUMENTS ACT, (1881)- 

o. 58 Obtaining by unlawful means, 
derived bis title. (Phillips mid Thiruvcik.ita- 
aianar, JJ.) Kamanandan v. Gundu. 

113 1.0. 456 = 1928 M.W.N. 680 = 

. AIR. 1928 Mad. 1238. 

-——A promissory note cannot be said to have been 
obtained from the holder by means of an offence or 
fraud within the meaning of S. 5S, by reason of its 
endorsement being antedated. {Ramesam, J.) 
Mall ay a Govndan p. Palani Goundan, 

98 1,0. 308 = 1926 M.W.N. 726 = 

„ „„ „ A.I.R. 1926 Mad. 1154. 

—S. 58—Scope. 

Blackwell, J. —S. 58 does not deal exhaustively with 
all possible offences that may arise in connexion with 
the obtaining of an instrument. Forgery is one of 
them. {Marten, C. J. and Blackwell, J,) Mercan¬ 
tile Bank v. D’Silva. H2 I.C. 824 = 

52 Bom. 810 = 30 Bom. L.R. 1225 = 

A.I.R. 1928 Bom. 436. 
fc S. 56—Conditional Discharge. 

A promissory note given for reducing liability only 
operates as a conditional discharge for the liability; 10 
I.C. 118; 26 Mad. 526 and A.I.R. 1926 Mad, 792 
Kef. {Kumaraswami Sastri and Walsh, JJ.) 
Imperial Bank of India -v. v, P. Avanasi 
Chettiar. A.I.R. 1930 Mad. 874. 

—S- 59—Holder for value. 

The view that a bona fide holder for value of a 
pionote payable on demand cannot be affected by 
any previous demand for payment of which he had no 
notice, is warranted by S. 59. Glasscock v. Balls, 
24 Q.B.D. 13, Rel. on. (Phillips and Thiruvenkata- 
chariar , JJ.) Ramanadan Chettiar v. Gundu 
Ayyar. 113 I.C. 456 = 1928 M.W.N. 680 = 

A.I.R. 1928 Mad. 1238. 

—S. 63 —Application of- 

A Hundi was drawn by the firm of M in favour of 
the firm of G who sent it to the firm of N with instruc¬ 
tions to realise the amount and place it to the credit 
of G ; N sent it to bis commission agents R to realise 
the amount from the drawees who saw it on 22-6-1917. 
The drawees kept it with them for 7 days and returned 
it to the commission agent R. R returned it to the 
firm of N who got it on 5-7-1917, possibly owing to 
the delays in the post. he firm of N returned it to 
the firm of G the same day. In the meanwhile the 
drawers, the firm of M failed on 4-7-1917 and the 
firm of G were unable to realise their amount. They 
sued the firm of N. and others, claiming that N should 
be treated as having received the money though in 
fact they had not. The lower Courts decreed the 
claim holding Section 63 read with Section 83 
applicable. 

Held, that Section 63 read with Section 83 does not 
apply to a Hundi payable on demand. Under 
Section 61, it is only a bill payable after sight which 
requires to be presented to the drawee for acceptance 
and it is only to such a bill that Section 83 applies. 
{Daniels, J,) Nand Lal v. (Firm) Gulab Rai. 

71 I.C. 61Q = A.I.R. 1923 All. 345. 


i NEGOTIABLE INSTRUMENTS ACT, (1881)_ 

S* 68—Interpretation. 

Ss. 61 and 62 where the words used are “no party.” 
Ihe sec. ion therefore means that the parties who are 
mentioned in the section may be liable but other 
parties to the documents are not to be liable. The 
excei tjon to S, 64 cannot be read as controlling the 
plain language of the main section, but must be read 
as more or less an independent rule of law. The 
acceptor of a hundi therefore remains liable under it 
in spite of the fact that it was not presented for pay¬ 
ment : {Mukcrji and Bennet, JJ.) Benares Bank 
Limited v. Hormusji Pestonji. 1930 A.L.J. 818 = 

, , A.I.R. 1930 All. 648. 

— 1 hough the parties to a promissory note (pay¬ 
able three months after date) other than the maker 
are discharged from their liability by reason of default 
in making presentment for payment, the maker is 
nevertheless liable except when the note is payable at 
a specified place: 30 Mad. 172; 21 All. 450 and 32 Bom 
247, Rel, on. 39 All. 364, Expl. and Dist. {Shadi 
Lal, C.J. and Bhide, J.) Ghania Lal v. Karam 
Chand, 115 I.C. 860 = 10 Lah. 755 = 31 P.L.R. 20 = 

A.I.R. 1929 Lah. 240. 

— --Where a hundi is not presented for payment 

and the drawer withdraws the money alter many days, 
the burden of proof lies heavily on the payee to prove 
that the drawer did not suffer any loss, and the 
circumstances will be very exceptional in which he 
could prove that the drawer could not possibly have 
suffered any damage and burden is certainly not dis¬ 
charged by the oral admission of the defendant 
drawer that sometime or other subsequently he got 
back his money. {Boys and Ashworth, JJ,) Bhikki 
Mal v. Raghubir Singh. kh i.c. 915 *= 

23 A.L.J. 861=6 L.R.A Civ. 500 = 

^ A.I.R. 1925 All. 811. 

1 The loss of a bill or note does not excuse non¬ 
presentment. {Scott-Smith, J.) Firm Udho Ram- 
chandi Ram v. Firm Hem Raj Tej Bhan. 

72 I.C. 777 = A.I.R. 1924 Lah. 198. 

Where on appeal the point was taken, that as the 
hundi had not been presented the provisions of S. 64 
of the Negotiable Instruments Act barred the suit. 
Held : that the provisions of S. 76, Clause {d) render 
presentation unnecessary in this case. According to 
that section no presentation for payment is necessary 
“ as against t he drawer, if the drawer could not suffer 
damage from the want of such presentation,” If the 
drawer and the drawee were the same, both of them 
know when the hundi was executed,when it is payable, 
and no question of damage can arise. {Ryves and 
Gokul Prasad, JJ.) Pachkauri Lal v. Mul Chand. 

66 IX. 503 = 44 All. 554 = 20 A.L.J. 437 = 

A.I.R. 1922 All. 279. 

-—— Hundi. 


Presentment for payment is necessary to charge the 
acceptors of a Hundi. The words “ Other parties ” 
in S. 64 mean parties other than the holder. 
21 All. 450; 32 Bom. 247, not Foil. {Daniels, A.J.G.) 
The Oudh Commercial Bank Ltd., v. Gur Din. ^ 

59 I.C. 604=28 OX. 364. 


—S. 64—Presentment. 

Where consequences are provided for as following 
from the non-presentment, it is not open to the Court 
to hold that besides the consequences provided for 
by the law, other consequences, not mentioned by the 
law, are also to follow. 

Under S. 64 the result of non-presentment of hundis 
for payment is not exemption of the acceptor from 
liability but the exemption of other parties to the 
hundis only. 'he word “other” has been used to 
show that there is a difference between S, 64 and 


—S. • 66—Presentment. 

-‘—“Under S. 66, Negotiable Instruments Act, a bill 

of exchange made payable at a specified period after 
date must be presented for payment at maturity, and 
the want oi presentment exempts the endorser. 
{Mukerji and Bennet, JJ,) Benares Bank Ltd., 
Agra v . Pirya Das Fitam Chand. 122 I.C. 4u6 = 

A.I.R. 1930 AH. 106. 

—S. 68—Interpretation. 

-“ Place ” includes “ places ”, 

The word " place ” must be construed as including 
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NEGOTIABLE INSTRUMENTS ACT, (1881)—S-68— 
Presentment. 

“ places ” as it would be anomalous to require 
presentment, if one place is mentioned, but none, if 
two places are mentioned. If more than one place is 
mentioned there must be presentment at one or other 
of those places, (Phillips and Ramcsam, JJ.) 
ChEGG AM MI'LL V. M ANICKA MUDALIAR. 94 LC. 384 = 

A.I.R. 1926 Mad. 792 = 50 ML.J. 242. 
—S. 68—Presentment. 

No presentment is valid unless it is made after the 
bill had reached maturity. {Lindsay and Kanhaiya 
Lal.JJ.) (Firm)Jhandu Lal Mithu Lal v. Mt. 
W 1-LAY at i Begum. 87 IC- 488 = 47 All. 572= 

23 A.L.J. 34a = 6 L R.A. Civ. 310 = 

A.I.R. Ib25 All. 442. 

—S. 76—Application- 

Section 7o (d) will apply to a case where the drawer 
has no funds with the drawee at the time the 
bill is being drawn or to a case where the drawer 
has no reasonable expectation that the drawee will 
accept for his accommodation. {Lindsay and 
Kanhaiya Lal, JJ• i Gen da Lal v. Bal Kish an. 

70 I. C. 596 = A. I. R. 1922 All. 422. 
—S- 76—Damage. 

Where the drawer of a bill of exchange dishonest¬ 
ly denies pay ment oi consideration and pleads that 
the endorsements were either icrgeries or made in 
collusion with the payee in order to defraud him, he 
cannot plead that due to the want of presentation of 
the bill to the drawee, he (the drawer; has suffered 
any damage. Hence in such a case the holder in due 
course who sues on the bill and who has not pre¬ 
sented the bill to the drawee need not prove that the 
drawer did not suffer any damage due to the non-pre¬ 
sentation. {Kennedy, J. C. and Rupchand Btlaram, 
A.J. C.) BhawanJi Karsi v. Assam Fitamberdas. 

86 1. C. 357 — 19 S. L, R. 12= A.I.R. 1925 Sind 241. 
—S- 76—Necessity of presentment. 

Under the provisions oi S. 76, Cl. (d) the presenta¬ 
tion on the exact date of the maturity of the hundi is 
not necessary when the drawer and the drawee are 
one and the same person, as in such a case no ques¬ 
tion of damage arises on account of the non-presenta¬ 
tion on the cue date : A. I. R. 1922 All. 279, Foil. 
(Shadi Lal, C. J . and Agha Haider, J.) Shankar 
Das v. Deltoo Ram Idan. 99 I. C- 875 = 

8 L.L.J. 6t4 = 2b P.L.R. 24 = A.LR. 1927 Lah. 72. 

■-When the drawer and the drawee of a hundi 

are the same person, no presentation on due date is 
necessary, as, irom the nature of the case, the drawer 
cannot suffer damage lrom the want oi such presenta¬ 
tion and thus S. 76, Cl. (cl), of the Negotiable Instru¬ 
ments Act applies. 45 All. 554, Foil. 

It is not necessary for the plaintifls to make a 
specific reference in their pleas to S. 76 (d). (Camp¬ 
bell and Zafar Alt, JJ.) Firm Budhu ivial v. 
Gokul Chand. 921. C. 1015 = 7 Lah- 113= 

8 L.L.J. 3 = 27 P. L. R. 75= A I R. 192b Lah- 328. 
.—— —Even a parol promise on the part ot the en¬ 
dorser to pay me note is sufficient to constitute an 
engagement to pay notwithstanding non-presentment. 
(Ltndsay and Kanhaiya Lal,Jj .) (Firm) Jhandu 
Lal Mithu Lal v. Mt. Wilayai Begum. 

87 I. C. 488=47 All. 572 = 23 A. L. J. 349 = 
6 L. R.A. Civ. 310 = A I R. 1925 All. 442. 

* ■ Hundi lost—Duplicate not supplied—No pre¬ 
sentment is necessary. (Scott-Smith, J .) Firm Udiio 
Ram-Chanu Ram v. Firm Hem Raj Tej Bhan. 

• 72 I. C. 777 = A. I. R. 1924 Lah. 198. 

—S, 78—Suit on pro-note. 

*——Suit by a beneficiary of a promissory note 
Joining ostensible holder as party is maintainable 


NEGOTIABLE INSTRUMENTS ACT, (1881)— 

S. 80—Interest. 

if it can be proved that ostensible holder is not real 
holder . 

Section 78 does not debar the real beneficiary under 
the promissory note from suing on the basis of the 
note if he can give a discharge to the maker of the 
promissory note. i'he object of S. 78 is to secure a 
valid discharge to the maker of the note. If the person 
who is ostensibly the holder of the promissory note is 
made a party to the suit and in his presence it is 
alleged that the plaintifl is the real beneficiary and 
that the ostensible holder was not the real holder of 
the instrument, and he can prove his allegation by 
evidence or by the admission of the ostensible holder 
of the instrument, there is no reason why such a suit, 
should not be maintainable : A. I. R. 1928 Cal. 148, 
Rel. on. 30 Mad. 88 (F. B.), A, I. R. 1922 All. 70, not 
Foil. (Kulwant Sahay,J.) Sarjug Singh v. Deo- 
saran. 123 I C. 395 = 11 P-L-T. 255 = 

A.I.R. 1930 Pat 313. 
—- A firm is not a person ; it is not an entity ; it is 
merely a collective name for the individuals who are 
members of the partnership. Therefore, a suit by a 
farm on a pro-note in favour of one of the partners is 
maintainable : A. 1. R. 1924 Cal. 74 and (English 
cases), Rel. on. (B. B. Ghosh and Roy, JJ.) Brojo 
Lal Saha Ban iky a v. Budh Nath Pyari Lal Das. 

105 I.C. 549=55 Cal. 551= A.I.R. 1928 Cal. 148. 

-Section 78 does not prohibit any person other 

than the holder to bring a suit, if that person is the 
true owner : A.I.R. 1918 P. C. 146, Dist. ; 30 Mad. 88 
(F. B.), Dist. and Diss from.: A.I.R. 1922 All. 70 
not Foil. (B. B. Ghosh and Roy, JJ.) Brojo Lal 
Saha v. Budh Nath Pyari Lal. 105 I.C. 549 = 

55 Cal. 551 = A.I.R. 1928 Cal. 148. 
—-Promissory note in name of benamidar—Benefi¬ 

cial owner cannot sue. 21 Mad, 391, dissented. 
28 Mad. 205, followed. 15 A.L.J. 695 followed. (Ryves 
and Gokul Prasad, JJ. Reoti Lal v. Manna 
Kunwar. 65 I.C. 785=44 All. 290 = 

20 A. L.J. 126 = A.I.R. 1922 All- 70. 

—S. 80—Interest. 

-- No stipulation for interest—No demand 

made—Interest to be allowed at 6 per cent, from 
date of service of summons . 

Interest on those instruments to which S. 80 applies 
is payable from the date of execution, or from matu¬ 
rity or from presentation or from demand or from 
service of summons according to the circumstances of 
each case. Where the promissory note contained no 
stipulation for interest and no demand was made prior 
to suit, held, that interest at 6 per cent, should be cal¬ 
culated from the date of service of summons. (Lord 
Williams, J.) Prem Lall Sein v. Radha Bullav 
Kankra. 34 C.W.N. 779* 

-Pro-note payable on demand—No place fixed 

for payment—Interest is payable at 6 per cent, from 
the date of the note. Case-law considered. (Marten, 
G. J., Crump and Blackwell, JJ.) Ganpat V* 
Soeana. 107 I.C. 257 = 52 Bom- 88 = 

30 Bom. L B. 1 = A.I.R. 1928 Bom. 35. (F.B>)» 
—— —The liability on a promissory note payable on 
demand arises from the date of the note from which 
date the time of limitation begins to run and not from 
the date on which a demand is made for payment* 
Where therefore such a note is silent as to interest, 
interest is claimable under S. 80. Negotiable Instru¬ 
ments Act, at 6 per cent, from the date of the note 
A. t R. 1926 Bom. 241, Foil.; 23 Mad, 18, Diss from. 
(Tekchand, J.) KhurshidHai v. Ramditta Mal. 

107 I.C. 753 = A.I.R. 1928 Lah. 665. 

- -—Where the document was on the face of it 
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NEGOTIATE INSTRUMENTS ACT, (1881)_ 

S. 80—Interest. 

merely on acknowledgment that the defendant's 
lamer bad taken a certain sum of money from the 
plaintiff and that it was debited against him in the 
plaintiff's account-book. 

: t hat interest could not be allowed under 
b. 80. {Boys and Kendall, JJ,) Gulab Shankar v. 
MULCHAND NlMlCHAND. 101 10, jw - 

.. AI.R. 1927 All. 444. 

7" T1 *e liability on a promissory note payable on 
demand arises Irom the date of the note and not from 
the date on which a demand is made for payment, 
and therefore under the provisions of S. 80 interest 
runs from the date of the note: 23 Mad. 18, Dissented 
fiom. (Macleod, C. J, and Coyajce, J. \ Framrozv. 
Md. Essa. 94 I. C. 21 = 50 Bom. 266 = 

28 Bom. h. R. 141 = A. I. R. 1926 Bom. 241. 

*-■ Where the pro-note did not provide for the pay¬ 

ment of any interest, Held : The plaintiff could not 
recover interest more than 6 per cult, per annum 
under S. SO ; the order of the Lower Court awarding 
interest at a higher rate must, therefore, be dis¬ 
charged. {Kanhaiya Lai, J. C.) Kanhaiya v. Azim 
Ullah. 25 0. C. 69 = A. I. R. 1922 Oudh 122. 

- -—Where there is no stipulation in a promissory 

note for the payment of interest, the Court can allow 
only 6 per cent, interest. {Coutts and Macpherson, JJ.) 
Saw a KENDRA Narain Singh Choudhry v. 
Mahadeq Raut. 63 I. C. 296. (Pat.) 

S. 81—Material alteration. 

-- Memorandum of due date made on a Bill of 

Exchange and when, time for payment extended 
fresh entry made—Ho material alteration—Fresh 
stamp not necessary. 

It does not follow, that because a writing appears on 
the paper on which the bill is drawn, therefore, it 
becomes a part of the bill and constitutes a material 
alteration if at variance with the terms of the bill. 
Where after calculating the due date a memorandum 
is made in one corner of the bill of due date and 
when time for payment is extended the original 
memorandum is struck and new date is put, such 
memorandum does not constitute material alteration, 
because such dates entered in the corner of the bill do 
not become part of the bills which still remain as they 
were drawn payable at so many days after sight. 
Therefore no fresh stamp is necessary when such 
dates are entered in the bills. {Macleod, C. J. and 
Coyajee t J.) Cox & Company v. H. Pestonji and 
Company. 98 I. C. 489=50 Bom. 656= 

28 Bom. L. R. 1264=A. I. R. 1927 Bom. 13. 

—S. 82—Discharge by Cancellation. 

When on the due date acceptor of a bill of exchange 
asks for further time, and the holder gives him fur¬ 
ther time, the bill is not cancelled, nor is the liability 
of the acceptor discharged : Reed v. Deere, (1827 
7 B. & C. 261 Dist, {Macleod, C. J. and Coyajee t J.) 
Cox & Company v. H. Pestonji & Company. 

99 I. C. 489 = 50 Bom- 656 = 28 Bom. L. R. 1264 = 

A. I. R. 1927 Bom. 13. 
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b. or Material alteration. 

v. Tajammal Husain. 100 I.C. 341=49 All. 257 = 

-q nr pi 25 A.L.J. 1Q2 = A.I.R. 1927 All. 236. 
i»’ Che< l ue payable to order. 

Under S. 85 protection is given to the drawee and 
also drawer if a cheque payable to order purports to 
be endorsed by or on behalf of the payee or endorsee 
fS d y. rawee T makes the payment in due course. 

( wjtjt* J ) Jagjivanuas v . Nagar Central Bank, 

0 J 3 1 J C - 6fy = 50 Bom. 118=28 Bom L R. 226 = 
Appl cation of. A.I.R. 1926 Bom. 262. 
b. 8/ has reference to an alteration after execution 
and not anything done at the time of the execution. 
\\ here a promissory note was alleged to be executed 
by two persons but it was found that the signature of 
one of the executants was forged, 

Held : that S. *87 did not apply. {Devadoss, J) 
Madan Pillai v . Athinarayana Pillai. 

871.0.48 = 21 M.L.W. 532 = 

„ „ „ , . A.I.R, 1925 Mad. 929. 

—S. 87—Forged Signature. 

Where a pro-note purported lo be executed by two 
persons, but it was found i i,at one of the executants 
had forged the signature of the other, and the credi¬ 
tor was aware of this fact, 

Htld . there was material alteration and creditor 
could not succeed on the note ; 26 M.L.J. 257 and 
C.R P. 601 of 1 i.2 (Mad.), Foil.; A.I.R. 1925 Mad.929 
Not Foil. (Wallace, J.) Mohideen Pillai v, 
Jamal Md. Jamaludin. \\2 j.(j. 494— 

1928 M.W.N. 591 = A.I.R 1928 Mad. 1092. 

— S. 87— Material alteration. 

Addition of two attesting witnesses made subse¬ 
quent to the execution of an improperly stamped pro¬ 
missory note in order to convert it into bond and 
thereby opening up the possibility of suing upon it on 
payment of penalty is tantamount to material altera¬ 
tion which invalidates the instrument and destroys 
the right of action'on it:38 Mad. 746, Ref. 43 Mad. 703, 
Dist. (Hilton, J ,) Mangal Das v. Jasvant 
Singh * A.I.R. 1930 Lah. 959. 

-Acceptor asking for extension of time for 


—S. 82—Discharge by Payment. 

Payment to endorsee’s agent effects discharge. 
(Zafar Ali and Jailal, JJ.) Raghunath Rai v. 
Radha Kishan Pannalal. 119 I.C. 759 = 

A.I.R. 1929 Lah. 634. 
—S. 82—Discharge by Release. 

A fresh agreement between the drawer and the 
holder for value of a bill of exchange does not release 
the acceptor of the first bill from liability on foot of 
the first bill : 7 Cal. 256 and David Torrance v. Bank 
of British North America, (1873) L.R. 246, Rel. on. 
(Dalai and Pullan, JJ.) Punjab National Bank. 


payment—Time extended and remarks made to 
that effect on the bill—l he original bill is not dis- 
charged and the remarks do not amount to material 
alteration, nor a second instrument chargeable with 
fresh stamp. (86 I.C 115*; A.I.R. 1925 Bom. 187 and 
49 Bom, 351 over ruled.) 

The appellants, merchants in Bombay, imported 
goods from some firms in England. In ordinary 
course, these sellers drew drafts on the appellants, 
with shipping documents attached and discounted 
them with the respondents' bank in London. The 
respondents then sent the drafts to their Bombay 
branch to be presented to the appellants for accept¬ 
ance and for subsequent collection. On account of a 
fire accident in the Bombay piece goods market, the 
appellants requested the sellers to extend the period 
of payment. The sellers wrote to the respondents’ 
London office requesting accordingly that the best 
arrangement possible should be made with the bank 
to “extend duration ” of all their drafts for two or 
three months. The London office, having assented to 
the suggestion made by the sellers, instructed their 
Bombay branch accordingly to “extend all outstanding 
bills’’ for various periods. 

In ordinary course, the clerks at the respondents’ 
Bombay branch affixed the necessary revenue stamps 
to drafts before presenting them for acceptance and 
also, stamped the word “due” on the top right-hand 
corner of the draft and after acceptance added to it 
the date for presenting the bill for payment according 
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NEGOTIABLE INSTRUMENTS ACT, (1881)— 

S- 87—Material alteration. 

to its usance with the days of grace added. When 
the duration of a bill was extended, they usually 
struck through this marginal date and substituted the 
extended date. It was contended by appellants that 
the arrangements, made in London and detailed 
above, constituted in each case a discharge of the bill 
sued on ; that any alteration of the memorandum as 
to the due date made on the top right-hand corner of 
any bill constituted a material alteration of the bill, 
which in law avoided it, or which, in the alternative, 
produced the result, that there w f as thereafter a second 
instrument, chargeable with duty, written on the 
original piece of stamped paper, which, however, not 
being further stamped, was wholly inadmissible in 
evidence. 

Held : that there was no discharge of the bills, that 
the bills were not altered at all, and that no second 
instrument, that is, no bill of exchange, was written 
on the old stamped paper at all. The old instrument 
remained unaffected, and nothing was added to or 
taken from it: A. I. R. 1927 Bom. 13, Affirmed ; 
86 l.C. 115 = A.I.R. 1925 Bom. 187 and 49 Bom. 351, 
Overruled. (Lord Sumner.) H. Pestonji & Co. 
v. Cox and Co. 113 l.C. 124 = 5 0-W-N. 706 = 

52 Bom. 589 = 26 A.L.J. 1245 = 30 Bom. L.R, 1503 = 
1928 M.W.N. 881-55 I.A. 353 = 49 C.L.J. 32 = 

A.I.R. 1928 P.C. 231. (P.C.) 

■ Adding " with interest ” when the rate already 

specified is not material alteration. {Lord Sumner.) 
Tulsi Ram v. Ram Saran. 86 l.C. 552 = 

27 Bom. L.R. 777 = 29 C.W.N. 965 = 22 M.L.W. 86 = 
26 P.L R. 419 = 23 A.L.J. 1QS = 2 OWN. 256 = 
6 L.R. P.C. 70 = A.I.R. 1925 P.C. 80 = 

49 M.L-J. 132. (P.C.) 

■ -Promissory note—Stipulation to pay interest 
interpolated without executant’s knowledge—Instru¬ 
ment becomes void. (Ryves.J.) Sunder Khatik 
v. Mahadeo Pande. 87 LC- 796 = 23 A.L.J. 253 = 

A.I.R. 1925 All. 282. 

- A material alteration which renders a pro-note 

void does not discharge the maker from all liability. 
Where a pro-note becomes void owing to a material 
alteration, but the executant admits the loan, the 
executant is not entitled to be entirely discharged from 
the liability to return the loan but is bound to do so 
to the extent to which he has admitted the same. 
{Dalai, J.C .) Zulfiqar Ahmad v. Robert Elliet. 

85 l.C. 423 = A.I.R. 1925 Oudh 486. 

■ - Change of name of payee is a material alter¬ 

ation. {Stuart and Ryves, JJ.) Kamal Khan v. Niza- 
muddin. 71 l.C. 412 = 20 A-L-J, 987 = 

4 L.R.A. Civ. 47 = A.I.R. 1923 All. 123. 

» In suits for bond-debts brought on the basis of 
altered documents the plaintiff is not eniitled to 
succeed. A material alteration destroys the right of 
action on the document. (Prideaux, A.J.C.) PandU- 
rang v. Kishan. 74 l.C. 20=ly N.L.R. 79 = 

7 N.L.J. 39 = A.I.R, 1923 Nag. 295. 

—The alteration in a pro-note of the date of 
execution, is a material alteration. {Pratt, J.) Kedah 
Nath Sing v. W, C. Garrad. 77 i.c. 761 = 

11 L.B.R. 382 = 1 Bur. L.J. 244 = 

A.I.R. 1922 L.B. 40. 

S. 91—Proof of presentment. 

Where there is no allegation that the presentment 
was excused, the pk lntift must prove that the drawee 
was require 1 u accept the bill and that he dishonour¬ 
ed it by n n-aciptance. {Venkatasubba Pao and 
Srinivasa Aiytmgar , JJ.) Kadappa Chetty v. 
Thirupathy Chetty. I.C. 576=21 M.L.W. 210= 

* * * ' Ilf ||# A.I.R. 1925 Mad. 444. 


NEGOTIABLE INSTRUMENTS ACT, '(1881)— 
S. 118—Presumption of consideration. 

—S* 98—Notice of dishonour. 

The use of the singular “ drawer ” followed by the 
plural “ drawers ” in S. 98 shows that if the acceptor 
is one of the drawers, both the drawers would be 
liable even though no notice of dishonour has been 
given {obiter). ( Sulaiman and Kendall, JJ.) Kundan 
Lal v. Sahu Bhikari Das Ishwar Das. 

116 I.C. 293 = 51 All. 530 = 1929 A.L.J. 333 = 

A.I.R. 1929 All. 254. 

—S. 104—Inland Bill. 

If a bill of exchange is drawn upon a resident in 
British India, it still remains an inland bill wherever it 
may have been drawn. {Buckland, J.) A. G. Kids- 
ton & Co. Ltd. v. Seth Brothers. 

A.I.R. 1930 Cal. 692. 

—S- 104—Protest 

- Bill drawn in England on a person in British 

India — Protest, if necessary. 

A bill drawn upon a resident in British India is an 
inland bill for which no protest is necessary. The 
fact that the bill was drawn out of British India (in 
England) does not make it a foreign bill. {Buckland , 
J.) Kidston & Co., Ltd. v. Seth Brothers. 

57 Cal. 730. 

~~S. 1 OS’”*Reasonable Time.’ 

In considering the question of reasonable time facts 
such as the distance at which persons live from each 
other, the course of dealings with respect to similar 
instruments, the nature of the instrument and all such 
other circumstances applicable to the case ought to 
be considered. But when these facts have been as¬ 
certained, the reasonableness of the time becomes a 
mixed question of law and fact. {Shadi Lal, C.J . and 
Agha Haidar, J.) Bahadur Chand v. GulabRai, 

116 I.C. 887=11 Lah. 34= A. I. R. 1929 Lah. 577 . 
—S- 115—Drawee in case of need. 

Non-presentment to drawee in case of need absolves 
drawer from liability. {Shadi Lal, C.J. and Agha 
Haidar, J.) Bahadur Chand v. Gulab Rai. 

116 I. C. 887 = 11 Lah. 34= A I.R. 1929 Lah. 577 . 
—S- 118—Presumption as to holder. 

- Negotiable Instrument obtained by fraud 

and endorsed to holder. 

Holder has to prove that he is holder for value and 
that lie obtained instrument before it became payable 
and without having cause to suspect endorser’s title. 
{Phillips and Thiruvenkatachariar, JJ.) RamaNA- 
dan Chettiar v. Gundu Ayyar. 113 I. C. 456 = 
1928 M.W.N. 680 = A.I.R. 1928 Mad. 1238. 
~-S< 116' Presumption as to stamp- 

Hundi lost—Presumption is that it is duly 
stamped and cancelled. 

W here a hundi has been a lc 1 1 resumption arises 
under S. 118 (I) that the hundi was duly stamped and 
the stamp was duly cancelled: A.I.R. 1921 Sind 77, 
Ref. {Aston,A-J.C.) Atmaram Mohanlal and 
Sons v. Notandas Devi Dayal. A.I.R. 1930 Sind 4. 
—S. ilS—Presumption of Consideration. 

The presumption that arises under S. 118 that 
cver\ iitgotitible instrument is made or drawn for 
consideration throws the burden of proving want of 
consideration upon the promisor and the burden of 
proof is not shifted on to the promisee by the mere 
tact that part of the consideration is shown not to 
nave been paid in cash as represented in the promis* 
sory note: 1 Lah. 429; and 4 C.W.N. 82, Dist. {Jackson 
a,j ,c.) Balkisondas v. Rambakas. 122 I.C. 383 = 

A. I. R. 1930 Nag. 187. 

“ ” Kec)lal consideration in pro-note false— 

Burden oi proof is shifted to holder of note—Case is 
stronger when consideration has to be proved against 
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N | G ° T „ IA p LE instruments ACT. (1881 )- 

_, T1 1928 M.W.N. 425 = A.I.R. 1928 Mad $ 773| 

« Ther ® lS a legal presumption under S. lift that 
an endorsement on a promissory note is for valuable 

SKnS {TMian i'JA SuNDAR s“ 

KHtsm Ram. 102 I.C. 42 = 28 P.L.R. 295 = 

^ 9 L.L.J, 254=A.I.R. 1927 Lah. 864. 

-Pro-note obtained for unlawful consideration— 
O/i ns is on holder to prove that he is holder in due 
courseandfor consideration. A. I. R. 1924 Lah. 462, 

ini 1 '« d iLT 1 ' J i RaMDAS Lal CHAND. 

01 I,C. 325—28 P.L.R. 68 = A.I.R. 1927 Lah. 137 
^-Effect* SU,t ~ Pr00f °f »o»sider. 

f.w S? P romi f or y note which contained a 

Iu-f,tU ha u th J ® CO J nS i deration was paid in cash, tliej 
plaintiff abandoned the recital and undertook to prove 

that the consideration consisted partly of cash and 
partly of reduction of defendant's liability to a cer¬ 
tain firm which was in turn indebted to the plaintiff 
he failed to prove the latter part of the case. Held 
that m respect of the latter part a decree could not 
be passed in plamtiff’s favour merely on the strength 
of the defendant’s signature. 

Obiter : He could have got a decree for the whole 
amount if he had offered no evidence at all but 
relied on the recital. (Mean, C. J. t and Pignott J ) 
Shambhu Dayal v. Lallu Mal. 80 I.C. 717 = 

tt . Civ. 458 = A.I.R. 1924 AH. 256. 

Under S. 118 it is a legal presumption that 
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every negotiable instrument is made or drawn for 
consideration and that every transfer is also for consi¬ 
deration ; further, that the holder of a negotiable 
instrument is a holder in due course. The onus is 
upon the person challenging the rights of the trans¬ 
feree to prove facts which would show that such 
transferee was not in fact a holder in due course. 
(Scott-Smith and Fforde, JJ.) Hindustan Assu¬ 
rance and Mutual Benefit Society, Ltd., 
Gujranwala v. Gurdit Singh. 80 I.C. 741 = 

6 L.L.J. 183 = A.I.R. 1924 Lah. 462. 

- Promissory Note — Consideration —Onus is on 

defendant to disprove Passing of consideration but 
may shift by reason of plaintiff's evidence in res¬ 
pect thereof. 

Though it is undoubted that the onus does lie upon 
the defendant, to prove that no consideration was 
given, nevertheless, if a plaintiff, when consideration 
was denied in the written statement, goes into the 
witness box, and if the result of his examination is 
that he fails to establish the point which he set out to 
make, namely, that he gave the consideration and the 
Court is thus satisfied that he did not give the consi¬ 
deration which he alleges, the defendant can avail 
himsel of that and has a right to decree. This in no 
way trenches upon the ordinary rule that the defend¬ 
ant must prove absence of consideration if that is his 
case. (Mears, C. J. and Banerjee, J.) Muhammad 
Shafi Khan v. Muhammad Moazzam Ali Khan. 

79 I.C. 464=67 I.C. 684=A.I.R. 1923 All. 214. 
Where the plaintiff alleges that the Hundi 

L. * __ • * . f 
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JfHGOTimE INSTRUMENTS ACT. (1881)- 

SJ. 120 —Estoppel. 

Das v. R. S. Harlal Ramsukh. 69 I.C. 541 = 

_. T1 . A.I.R. 1923 Nag. 62. 

j .. ^presumption that a pro-note was for consi- 

and /1?^ Wl n0t neceSsarily a PP lv in a criminal trial 
and the prosecution must prove that the promissory 

note was ui i act executed for consideration and that 

the accused committed perjury in saying that thev 
were without consideration. (Gokul Prasad J) 
Sakhawat Haidar v . Emperor. 59 j.q. \yj(J 

22 CrL.J. 54 = 18 A.L.J. 1151, 
——Suit on pro-note — Onus, Shifting of. 

tL t G 1S ?° d ? ubt a P resum ption under the law 
^ at .* he ™ ake J of a promissory note has received the 
consideration for it. But the fact that the plaintiff’s 
agen s statement with regard to the consideration 

IZ *! I 2! mSS n ry n0te 15 entire,y inconsistent with 
the p arnhff s allegation m his plaint is sufficient to 

shift the onus at once to the plaintiff. 48 P. R. 1915 

Foil. ( MartmeauJ.) Suraj-ud-din v. Mt. Champo. 

68 I.C. 443 = 3 L.L.J. 439- 

n XT A.I.R. 1921 Lah. 148. 

a* 118 Presumption—Nature of. 

The presumption under S. 118 is always a rebutt- 

able presumption: 47 Cal. 861 ; Ref. (Campbell and 

Mott Sagar.JJ.) Bulaqi Malv. Abdul Rahim. 

C 4 1 Q D 75 LC. 950 = A.I.R. 1923 Lah. 638. 

—S. 118—Presumption under. 

Suit on promissory note—Plea, execution during 

rainority—Proof that creditor’s accounts defective and 

conduct suspicious-Presumption against creditor. 

(Stuart, C.J. and Raza, J .) Jawahir Lal v. Manna 

Lal * 6 O.W.N. 1046= 

„ A.I.R. 1930 Oudh 108. 

The provisions of S. 118 of the Negotiable In- 

n A a* / 1 DOi V __ _ j _ A" .« u 


which he drew in plaintiff’s favour was by way of 
loan to the defendants in the form of a Hundi and 
the defendants pleaded that it was for consideration, 
held that in view of S. 118 the onus is on the plain- 
. tiff to prove that the Hundi was not for consideration 
. but by way of loan. (Rotwal, A . /. C.) Govakdhan ■ 


struments Act (1881) do not affect the question with 
regard to the admissibility in evidence of a document 
.which depends entirely upon the document as it 
stands. (Macleod, C. J. and Coyajee, /.)Ramprasad 
bnivLAL v. Srinivas Balmukund, 90 I.C. 685 = 

27 Bom. L.R. 1122 = 

„ A.I.R. 1925 Bom. 527. 

— —Promissory note not a Negotiable Instrument- 
Presumption under S. 118 does not apply—Executant 
defendants pleading total or partial absence of consi¬ 
deration—Plaintiff must prove payment: 100 P.R. 19 
Foil. (Scott-Smith and Campbell, TT.) Barkft 
Ullah v . Muhammad Hayat Ali Khan. 

84 I.C. 866 = 6 L.L.J. 542 = 

A.I.R. 1925 Lah. 272. 

-Where the endorsee has no sufficient cause to 

believe that there was any defect in the title of the 
person from whom he derived his title he is a holder 
in due course, and the presumption in S. 118 will be 
in favour of the endorsee. (Kulwant Sahay j ) 
Kishan Bahadur v. Sassaram Lime, Ltd. 

80 I.C. 574 = 2 Pat. L.R. Civ, 54= 

A.I.R. 1924 Pat. 521, 

—S. 120—Application of. 

The condition precedent to the application of S.120 
is that there must be a properly stamped bill of * ex¬ 
change before the Court at which the Court is entitled 
to loo)L.(Daniels,J.) Chotey Lal v. Girraj Kishore. 

93 I.C. 63=48 All. 332 = 

. A.I.R. 1926 All. 359. 

—S. 120—Estoppel. 

-- Promissory note by minor — If can be enforced 

against the minor. 

A person is not precluded under S. 120 of the Nego¬ 
tiable Instruments Act from denying the validity of 
the note on the ground that he was a minor on the 
date of the note, as the specific provision in S. 120 is 
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NEGOTIABLE INSTRUMENTS ACT, (1881)— 
—S. 120—Estoppel- 

subject to the general rule enacted in S. 26. (Venkata 
subba Rao and Reilly, JJ.) Chengalroya Chetti 
v. Nainappa Naicker. 117 I.C. 133- (Mad.) 

_A promissory note made by a minor is void and 

the minor is not, because of S. 120, precluded from 
denying the validity of the note on the ground that he 
did not possess the capacity to contract, S. 120 being 
subject to the general provision in S. 26; A. I. R. 
1919 P.C. 129, Foil. (Venkatasubba Rao and Reilly , 
jj ) M. Chengalroya Chetti v. Nainappa Nai¬ 
cker. 117 1.0. 133 (Mad.) 

NEGOTIABLE SECURITY. 

See Neg, Inst. Act. 

NEIGHBOURS. 

—Tree. 

The owner of the property where the tree stands is 
bound to remove that portion of the tree which has 
fallen on stranger’s pioperty and if he does not do so 
the stranger can remove it himself. (Bucknill and 
Kulwant Sahay, JJ,) Mt. Mahabali Dasin v. 
Manu Mandal. 74 I.C. 828 = 

A.I.R. 1924 Pat. 416. 

site* 

Until the contrary is proved, it may generally be 
presumed, that the open space in a pole belongs to the 
owners of the surrounding houses, and it would be for 
the owners of the other houses and not the Munici¬ 
pality nor the Government to protest against any 
obstructions caused by the owner of one house against 
their common rights. (Macleod, C.J., and Crump, J .) 
The Secretary of State For India in Council 
v. Bhatt Laxmishanker Govindram. 

76 I.C. 591 = A.I.R. 1925 Bom. 27. 
NEW BRUNSWICK JUDICATURE ACT, 1909. 

—S- 24 (1)—Interest. 

-- Interest Act (XXXII of 1839 )—Certain sum 


payable on contingency—Interest cannot be allowed 
on such sum. 

A certain sum is not payable by the written instru¬ 
ment at a certain time if its payment is contingent 
upon events which may never happen and the amount 
payable is capable of ascertainment only if and when 
those events happen and the time for the happening 
of those events, it they ever do happen, may be inde¬ 
finitely postponed and no interest can be allowed on 
such sum. 7 M.I.A. 263, Foil. {Ijord Tomlin). Maine 
and New Brunswick Electrical Power Co. Ltd. 
v. Alice M. Hart. 119 I.C. 615 = 30 M.L.W. 153 = 

1929 A.L.J. 1065 = 1929 M-W.N. 862 = 
A-I-R. 1929 P.C. 185 = 57 M-L.J. 662. (P.C.) 

NEW PLEA. 

See Practice—New Plea. 

NEW POINT. 

See Practice. 

NEXT FRIEND. 

See (l) C. P. Code, O. 32. 

(2) Minor. 

NIHANG GOSAINS. 

See (1) Hindu Law—Succession, 

(2) Mahomedan Law. 

NOMINATION. 

See Will. 

NIGERIA, COLONY OF. 

—Interest in Lands. 

— General character of title of natives to lands 
in Lagos State . n;u 1 V 


NORTHERNINDIA CANAL AND DRAINAGE ACT, 

(1873)—S.- 15 —Suit for damages. . a 

lands they are occupied for his household, t.e,, before 
the abolition of slavery, for his slaves. These various 
occupiers have the right to remain and to transmit 

their holdings to their offspring, but m the event of 

the family of an occupier failing and being extinct, the 
chief has a right of reversion : Amodtt Tijam v. Sec- 
rctary, S, Nigeria, (1921) 2 A. C. 399 and Sunmonu 
v. Disu Raphael. (1927) A. C. 881, Foil. ^[scount 
Dunedin). Sakariyawo Oshodi v. Mgriamo 
Dakolo A.I.R. 1930 P.C. 261. (P.C.) 

NON-JOINDER. _ n[ ,, , n _. a 

See C. P. Code, S.99, O.l. Rr. 9 & 13 & O. 34 and 

R.I. 

NON-OCCUPANCY HOLDING- 

See (1) Landlord and Tenant. 

(2) Occupancy Holding. 

NON-TRANSFERARLE HOLDING. 

See Occupancy Holding. 

NORTHERN INDIA CANAL AND DRAINAGE ACT 

(YIII of 1873). 

—S. 6—Suit for damages. 

Where the construction of the Raya Branch I ail 
Distributary oE the Upper Chenab Canal caused the 
flood water to go to the plaintiff’s property in the high 
floods of 1917, and thereby caused them serious 
damage ; Held , that action of the Canal Officers in 
constructing this channel came under S. 6, and 
whether that action was wise or unwise, any suit for 
damages must be brought within 90 days of the date 
of damage. (Harrison and Zafar Ali, JJ.) The 
Punjab Cotton Press Co. v. The Secretary of 
Sta^e for India. 79 I.C. 185=4 Lah. 432 = 

A.I R. 1924 Lah. 192. 

—S. 15—Construction. ““ 

The words "may execute all works which may be 
necessary for the purpose of repairing or preventing 
such accident’’ are independent of the preceding 
words "may enter upon any land adjacent to such 
canal.” ( Harrison and Zafar AH, JJ.) The Punjab 
Cotton Press, Co, Ltd. v. The Secretary of 
State for India. 79 I.C. 208 = 4 Lah. 428 = 

A.I.R. 1924 Lah. 169. 



The paramount chief is owner of the lands, but he 
is not owner in the sense in which owner is under¬ 
stood in England. He has no fee simple, but only a 
usufructuary lit!* 1 . He may have some individual 
lands which he occupies himself, but as regards other 


—S- 15—Suit for damages, 

-Where the canal authorities cut the bank of a 

canal to avoid accident to the adjoining railway and 
not to the canal and plaintiff’s adjacent mills were 
damaged. 

Held : that Art, 2 was not applicable as the act 
alleged was not done in pursuance of any enactment: 

4 Lah. 428=79 I.C. 208 and 4 Lah. 432 = 79 I.C. 185, 
Reversed. (Viscount Dunedin,). Punjab Cotton 
Press, Co. Ltd. v . Secretary of State. 
103 I.C. 1=1927 M.W.N 334= 4 OWN. 471 = 
31 .C.W.N. 835 = 26 M.L.W. 134 = 28 P.L.R. 453 = 

39 M.L.T. 343 = 10 Lah- 161 = 
A.I.R. 1927 P.C. 72. (P.C.) 

-In the Raya branch canal, a large amount of 

w r ater collected at more than one point and the Canal 
Officer cut the channel in various places to allow this 
surplus water to escape into the lower lands on the 
west of the distributary. In spite of this action the 
flood water was held up and diverted from its natural 
course and eventually reached the property of the 
plaintiff, and injured it : Held that the action taken 
in dealing with the flood is covered by S. 15, that Art. 2 
oi the Limitation Act applied and that the terminus 
a quo in calculating limtation is the date of the 
laniage and notthe dateof the construction of the 
work which caused the damage. (Harrtsoft and 
Zafar Ali, JJ.) The Punjab Cotton Press, Co, 

I/TTY fY THP A PV 
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NORTHERN INDIA CANAL AND DRAINAGE.ACT, 
(1873), S. 20~Presumption. 

79 I.C. 208 — 4 Lah. 428 = 
A.I.R. 1924 Lah. 169. 

—*B.-20—Presumption. 

--Where a watercourse is -thirty years old a 

Court will be entitled to draw a presumption ' that it 
was started by agreement or action was taken under 
S. 20 or S. 21. (Dalai, J.) Ganga Sahai t\ Emperor. 

116 I.C. 785 = 1929 A.L.J. 463 = 

10 L. R. A. Cr. 89 = 12 A. I. Cr. R. 19 = 

30 Cr. L.J. 669 = A.I.R. 1929 All. 271. 
—S. 31—Offence under. 

—- Hse of water f or building is-not punishable. 

Section 70 (12) punishes a person who violates any 
rule made under the Act for a breach of which a 
penalty may be incurred. The use of water from a 
tank which has been filled with canal water for build¬ 
ing of a pucca house, though not authorised under 
Rule 10 of Section 31, is not penalised by any Section 
of the Act and is therefore not punishable. (Shad* 
Lai, C.J .) Harnam Singh v . Emperor. 

64 I.C. 497=7 P.L.R. 1922 = 
23 Cr. L.J. 17 = A.I.R. 1921 Lah. 187. 
—S.67—Suit for damages. 

Government, for preventing intersection of canal 
and stream, constructing a superbridge—Expert 
advice drawing Government’s attention to danger to 
neighbouring lands being flooded—Practice of re¬ 
moving silt observed for many years but discontinued 
as being expensive and not necessary for purposes of 
canal authorities—Plaintiffs lands overfiooded—Suit 
for damages and injunction is cognizable by civil 
Courts—Discontinuance amounts to unreasonable 
conduct or negligence—Government must pay damages 
to plaintiff—English Case-Law considered. 28 M. 72 
Foil. (Kendall and Nimat Ullah, JJ), Secretary 
of State v. Alladin. 114 I.C. 727=51 All. 291 = 

26 A.L.J. 1151=9 L.R A. Rev. 311 = 

A.I.R. 1928 All. 735. 

—'S. 68—Jurisdiction. 

Divisional Canal Officer has jurisdiction to d ecide 
differences even after warabandi is fixed. 25.P. R. 1893 
Dist. (Addison, J .) Fakir Mahomed v. Ganda 
Singh, 116 I.C. 311 = 

A.I.R. 1929 Lah. 260. 

—S. 70—Distribution. 

" Internal distribution ” in a village by the village 
community is not an authorised distribution within 
S. 70 (4) as it is not formally approved or sanctioned 
by any canal authority ; where they have merely ac¬ 
cepted the distribution made by the villagers and dis¬ 
turbing the arrangement of the village community 
does not justify conviction. (Chevis and Dundas, JJ.) 
Emperor v. Pakhar Singh. 60 I.C. 59 = 

22 Cr. L.J. 203 = 1 Lah. 604. 

— S. 70 —Offence under. 

Where the petitioner was never told what rule he 

had violated and where though violation about rules 
of taking turns of water was alleged yet no autho¬ 
rized warabundi was produced : 

Held: that merely a general accusation of breach of 
rules made under S. 70 was wholly inadequate. 

( Johnstone, J,) Sandhi v. Emperor. 123 I.C. 530 = 

1930 Cr. C. 22=31 Cr. L.J. 528 = 

A.LR. 1930 Lah. 54. 

- — —Accused severely injured by complainant — 
Maximum sentence is unnecessary. 

In revenge for the offence committed by the ac¬ 
cused, he was attacked by certain persons one of 
whom used a kahi, and the bone of his nose was 
shivered into several fragments. 

D. P. Vol, IV—30 


nuisance, 

Held : that under such circumstances the maximum 
sentence of one month’s rigorous imprisonment was 
not necessary but that 15 days’ rigorous imprisonment 
was enough, (Campbell, J,) Guran Ditta v. 
Emperor, 6 L. L. J. 620=A.I.R. 1925 Lah. 279. 

- —Merely permissive watercourse—Stoppaae is 

no offence. 

A right to obtainrthe*passage of water over ( another 
man’s property can be secured legally by the Canal 
Department acting on its own authority or it can be 
obtained on the application of a private person to the 
Divisional Canal Officer under Section 21 of the Act. 
Such a right can also be obtained by a private agree¬ 
ment. But where one person merely permits another 
to take water on a water course existing on the for¬ 
mer’s land and then discontinues the permission and 
stops the water course, he is not guilty under Sec¬ 
tion 70. The Act in no way contemplates that one 
man has a right to the passage of water for his fields 
through the fields of another except that such right 
is derived in any of these ways from the Canal Autho¬ 
rities or obtained by private agreement. (Wilber- 
force, J.) Hukman v. Emperor. 61 I.C. 717 = 

13 P. L. R. 1921=22 Cr. L.J. 429 = 

A. I. R. 1921 Lah. 327. 

NORTH-WEST FRONTIER PROVINCE LAW AND 
JUSTICE REGULATION (VII of 1901). 

—S- 27—Custom. 

Even though there be no evidence of instan¬ 
ces, still, if the custom spoken to by the party’s 
witnesses is in accordance with the custom applicable 
to his community according to the manual of the 
Customary Law of the district, there is sufficient prima 
facie evidence of the existence of the custom, subject, 
of course, to rebuttal, and the evidence ought not to 
be held insufficient merely for want of instances. 
(Sir John Wallis.) Mt. Vaishno Dim v. Mr. 
Rameshri. 113 I. C. 1 = 10 Lah. 86= 

55 I. A. 407 = 1929 M. W. N. 5 = 
49 C. L. J. 38=29 P. L. R- 654 = 
28 M. L. W. 908 = A. I. R. 1928 P. C. 294 = 

55 M. L. J. 746. (P. C.) 

N. W. P. ACTS. 

See (1) Agra Tenancy Act. 

(2) U. P. Acts. 

N- W. PARENT ACT. 

See Agra Tenancy Act. 

N. W. P, TENANCY ACT. 

See Agra Tenancy Act. 

NOTARY PUBLIC. 

See Neg. Ins. Act. 

NOTICE. 

See (1) Cr. P, Code, Ss. 195, 437 & 530. 

(2) T. P. Act, S. 3. 

— Prior Agreement. 

See Sp. Rel, Act, S. 27. 

NOTICE OF SUIT. 

See (1) C. P. Code, S, 80. 

(2) Local Acts, 

NOTICE TO SUIT. 

See (1) Landlord and Tenant. 

(2) T. P. Act, Ss. 106 and 113. 

NOVATION. 

See Contract Act, S. 62. 

NOVATION OF CONTRACT, 

See Contract Act, S. 62. 

NUISANCE. 

See (1) C.P.Code, S. 91, 

(2) Cr. P.Code, S. 133 etc. 

(3) Penal Code, Ss, 290-291, 

(4) Tort. 
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OATHS ACT <18/3)—Interpretation. 

—Injunction. 

See (1) Sp. Rel. Act, Ss. 52 to 57. 

(2) Tort. 

OATH. 

See Oaths Act. 

OATHS ACT (X of 1873.) 

—Interpretation. 

The provisions of the Oaths Act are not intended to 
be utilized in such a manner as would abrogate the 
provisions of the Evidence Act. (Kinkhede, A.J.C.) 
Sk, Jamu v. Mohamed Ibrahim. 90 I.C. 378- 

A.I.R. 1926 Nag. 194. 

—Irregularities under. 

Asking a party whether he would take oath and not 
recording the fact and not actually offering the oath, 
are irregularities vitiating trial. (Sanderson, C.J. and 
Richardson, J .) Afsar Khan v. Shabu Mandal. 

77 |.C. 556 = A.I.R. 1922 Cal. 148. 

—S. 1—False statement. 

Evidence given under special oath is conclusive only 
as against the person who offers to be bound 'by it; 
but does not prevent the court from attempting to 
establish that a particular statement made by the 
appellant was false in fact and false to his knowledge. 
(Shah Ag., C.J. and Fawcett, J.) Ramdas Vishnu- 
das, In re. 82 I.C. 359 = 26 Bom. L.R. 713 = 

25 Cr. L.J. 1287 = A.I.R. 1924 Bom. 511. 

—S. 1—Special Oath. 

Evidence given under special oath is conclusive 
only as against the person who offers to be bound by 
it ; but does not prevent the Court from attempting to 
establish that a particular statement made by the 
appellant was false in fact and false to his knowiedge. 
(Shah, Ag. C.J. and Fawcett, JJ.) Ramdas Vishnu * 
das, In re. 82 I.C. 359 = 26 Bom. L.R. 713 = 

26 Cr- L.J. 1287 = .A.I.R. 1924-Bom. 511. 
—S. 4—False Evidence- 

Though the Act extends to the territories of Native 
Princes and States in alliance with His Majesty so far 
as regards the subjects of His Majesty, the Vvara 
Court in the Baroda State cannot be treated as a 
Court within the meaning of Ss. 4 and 14 of the Act, 
in relation to proceedings which were held before that 
Court entirely under the law of that State, and which 
had nothing to do with anv proceedings in British 
ndiaor under the law in force in British India. 

(Shah and Khajiji, JJ,) Rambharthi Hirab- 
harthi. In re. 47 Bom, 907 = 25 Bom. L.R. 772 = 

25 Cr.L.J. 333 = A.I.R. 1924 Bom. 51. 
—S. 5—Administration of oath. 

In every case where a witness is a competent wit¬ 
ness within the meaning of S. 118 of the Evidence 
Act the provisions of Ss. 5 and 6 of the Oaths Act 
ought to be applied. The only cases in which an oath 
of aftirma ion should not be administered are cases in 
which it clearly appears that the person who makes 
the oath or the affirmation does not understand the 
moral obligation attaching to an oath or affirmation 
or the consequences which may arise from giving false 
evidence or the; iniquity of so doing, and in such cases 
it is obvious that the evidence of such a person 
would be practically valueless. (Miller, C. J. and 
Ad amt, J.) I-ati - Santal v. Emperor. 

61 I. C. 705 = 2 P, L T. 288 = 6 P. L J 147 = 

-S. s-*ppn 2 cabinty J ‘ 117=A - * R1921 Pat 109 - 

^ ect '° n 5 was intended to apply to an accused per- 

v sunder,riaI - c. j. Lt 

rwirott, yG allagher v. Emperor. 

101 I, c, 657 = 54 C&!. 52 = 28 Cr. L. J. 481 = 

A I R. 1927 Cal. 307, 





OATHS ACT (1873), S. 8 —Oath under. 

—S. 5—Child. 

A child of tender years should be examined as a 
witness only after the Court has satisfied itself that 
the child is intellectually sufficiently developed to 
enable it to understand sufficiently what it has seen 
and afterwards inform the Court thereof. If the 
Court is satisfied that the child has such intelligence, 
it should comply with the provisions of S. 6 of the 
Indian Oaths Act. (Kalumal Pahlutnal, A. f,C ) 
Syed Rasul v. Emperor. 120' I.C. 514 = 

CO 31 Cr-L. J. 114. 

o. c Agreement to he bound by oath. 

7 tr °7 er tbe S uartban °f a minor defendant on 
Denali of the minor to abide by the deposition to be 

8 b en by a plaintiff on a special oath stands on a very 
different ground from an agreement or compromise 
contemplated by O. 32, R. 7, and in such a case the 
minor is bound by the consent of his guardian al¬ 
though given without the leave of the Court provided 
there is no fraud or gross negligence on the part of 
the guardian. 27 Cal. 229, Foil, (Muherji and 
Ou ia, JJ,} Maiiammad Mahmud ChoUdhury v 
Behary Lal Saha. 34 c. W- N. 310= 

T . , A. I. R, 1930 Cal. 463. 

In -the course of the suit the defendant agreed to 

; abld ® b y the oath °f one of the plaintiffs M, The plain¬ 
tiff M took the required oath and on the basis of his 
endence the le«rned Munsif decreed the suit. The 
defendant appealed to the Dt. Judge who remanded 

the case to the Munsif to take further evidence on 
toe facts. 

Held : that the District Judge acted illegally and 
with material irregularity in entering into merits and 
m setting aside the decree of the Munsif. (Daniels J.) 
Mittu Lal v. Sri Lal. 74 I.C. 918=45 All. 724= 

21 A.L.J. 637 =4 L.R.A. Civ. 596= 

, A. I, R. 1924 All. 126. 

- -Agreement to be bound by opponent’s oath is 
binding though procedure of oath is not one ordi¬ 
narily recognised in Court, if Court is permitted to 
administer such oath. (IVafs/i, J.)\ Kesho Ram v. 
Peare Lal. 71 I. C. 761 = 21 A. L.J. 209 = 

4 L. R. A. Civ. 368 = A. I.R. 1923 All. 443 . 
A contract to be bound by oath is a valid con¬ 
tract provided it is an oath which the Court is permit- 
ted to administer under Section 8, Oaths Act. (Walsh, 
J.) Kesho Ram v. Peare Lal. 71 1 , c, 761 = 

21 A. L. J, 209 = 4 L. R, A, Civ. 368 = 

e „ A. I. R. 1923 All. 443. 

—S. 8 —Duty of Court. 

Party agreeing to abide by oath of certain per¬ 
son —Consent subsequently withdrawn—Court should 
eithei administer the oath and decide on that or pro¬ 
ceed according to law with appropriate inference from 
party s refusal. (Jai Lal, J.) Balu Ram v. Nathu 

c'o ^ 99 h C 288 = A.I.R, 1927 Lah. 78. 

S. 8 —Oath—Nature of. 

It is not permissible for a Court to allow to an oath 

°-*v if n a man bo ^ing his son in his lap 

with his hand placed on the son’s head as it is an oath 

affecting a third person. (Sulaiman and Daniels, 

JJ.) iulshi Ram v. Daya Ram. 88 I. C. 448 = 

23 A, L. J. 513 = 6 L, R. A. Ciy. 396 = 

c 0 _ A1 _ A. I. R. 1925 All. 604. 

b. 8 —Oath under. 

-—--Invocat 1 on-Necessttyfor—Solemn a formation. 

J pon a sound construction of the Ss. 8,*9 and 10, 
neither an invocation nor an oath or affirmation in 
tne technical sense of these words -is in any way an 
essential part of the so-called oath or solemn affir- 
mation referred to in S. 8 of the Act. 

ie oath or solemn affirmation ” referred to in 
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OATHS ACT (1873 , S. 8—Scope of. 

S. 8 and following sections is something quite distinct 
from the oaths and affirmations referred to in S. 5. 
These are to be in such form as the High Court shall 
prescribe (S. 7). With regard to the oath or solemn 
affirmation referred to in S. 9, however, it may be as 
infinite, alike in form and content, as racial custom or 
the dictates of any religious persuasion may, within 
the prescribed limits sanction or require. But 'from 
its very nature and essence it can never be in any part 
of it dependent upon the direction or dictation of the 
High Court or of any other extra racial or secular 
administrative authority. The "oath or solemn affir¬ 
mation’ ’ when permitted is a complete substitute for 
the ordinary oath. (Lord Blanesburgh.) ndar 
Prasad v. Jagmohan Das. 103 1. C. 386= 

2 Luck. 316=54 I. A. 301 = 1 L. C. 167 = 
29 Bom. L.R. 1154 = 46 CLJ. 13 = 
1927 M.W.N. 534 = 31 C.W.N. 1053 = 26 A.L.J. 7 = 

26M.L.W. 619 = 39 M L.T. 618 = 
A.I.R. 1927 P.C. 165 = 53 MLJ. 1. (P- C.) 
—S. 8—Scope of. 

Where an agreement is merely to abide by the state¬ 
ment of a referee even though not ’on oath or solemn 
affirmation’ S. 8 or S. 9, does not apply. Even if they 
apply the Court has discretion to refuse to refer the 
matter to the referee under certain special circum¬ 
stances. S. 9, is not mandatory. (Sutaiman, J-) Mt. 
Masita Bibi v . Khuda Baksh. 79 I C. 245 = 

A.I.R. 1923 AH. 65. 

—S. 8—Special Oath. 

The use of the alternative expression "oath” and 
"solemn affirmation’’ as a description of the special 
ritual envisaged in S. 8, is intended to indicate that the 
ritual is to be at least as solemn for the deponent and 
attended by the same consequences to him as is an 
ordinary oath or affirmation for and to an ordinary 
witness. The words were selected primarily to put it 
beyond the possibility of doubt that the temporal 
consequences of corrupt falsehood would follow as 
inevitably for the one class of witness as for the other; 
they are descriptive of the nature and result of the 
ritual; they are in no way concerned with its form : 
A.I.R. 1924 Oudh. 442, Affirmed. {Lord Blanes- 
burqh.) Indar Prasad v. Jagmohan Das. 

103 PC. 386 = 2 Luck. 316 = 54 PA. 301 = 

1 L.C. 167 = 29 Bom. L.R 1154 = 45 C.L.J. 13 = 
1927 M.W.N. 534=31 C.W.N. 1053 = 26 A.L.J. 7 = 

26 M-L.W. 619 = 39 M.L.T. (618 = 

■ A.PR. 1927 P.C. 165 = 53 M.L.J. 1 (P.C ). 
—S. 9—Agreement to be bound by oath. 

The ofter that the case should be deck; 1 in accord¬ 
ance with the statement of a witness undoubtedly 
amounts to an ofter to be bound by his deposit,OB. 
(Sulaiman and Niamatullah, JJ.) Ram Rat,an v. 
Ram Lal Singh. 118 I.C. 188=1929£***«tt» 

- Binding nature of the Oath. 

Sections 9 and 11 do not require that all parties in 
a suit should agree to be so bound. 1 he evidence 
given is binding as against those parties who have 
offered to be bound. (Sulaiman and Ntamalu- 

fa&U&l lW:2®8^.K» All. 783. 

- C.P.Code 0.32, /?. 7—Guardian. 

An .agreement by the guardian on behalf of the 
minor to be bound by the statement of a certain 
witness does not amount to a compromise requiring 
Sanction of the Court for its validity and is binding 
upon the minor without such sanction. ( Walsh and 
BanerjiJJ.) Deouaj MisraAbhai RaJI. 

102 PC- 33 = 25 A L.J. 729 = 43 All. 842- 

A.PR. 1927 All. 584. 


OATHS.ACT (1873), S. S-Conclusive evidence. 

-—Where the defendant agreed that if the plain¬ 
tiff’s witness ate food from the plaintiff's mother who 
was alleged to have given birth to the plaintiff in an 
illegitimate wav the suit should be decreed against 
him and further the defendant stated that if the plain¬ 
tiff would serve that food to the witness he was 
willing that the suit should be decreed and when both 
these things were done but before the decree was 
passed the defendant put in an application resiling 
from the application, held that so far as the legitimacy 
of the plaintiff was concerned the point had been 
conclusively settled against the defendant but that the 
other issues must be decided on the merits, (31 Mad. 1 
Foil-) ( Daniels , J.) Bhawani Prasad v. Ram 
Sundfr. 79 PC. 353 = 22 A.L.J. 301 = 

5 L R.A, Civ-268 = A I R. 1924 All. 911. 

__—a party’s agent binds the party by an agree¬ 
ment under Section 9 as much as a party himself. A 
vakalatnama gives sufficient authority to a pleader to 
a«ree to make a reference under S. 9, 3 A.L.J. 654 
Ref. (Sulaiman J.) Mt. Masita Bibi v. Khuda 
Baksh. 79 PC* 246 = A.PR* 1923 All. 65. 

- Guardian s powers. 

The guardian ad litem of a minor defendant in a 
pre-emption suit agreed that on plaintiff’s taking oath 
that he had refused to take the property in suit before 
the execution of the sale-deed, his suit should be 
decreed and plaintiff took such an oath. 

Held * the minor defendant was bound so far as the 
plaintiff’s statement that he had not refused to pur- 
1 'iciSB tbe property wsls concerned* but tlic ti^reernent 
that the suit should be decreed was not binding inas¬ 
much as it amounted to compromise of the suit which 
cannot be made without the leave of the Court, 
(Tudball and Sulaiman, JJ .) Parbhu Dayal v. 

tamo Ahmad 64 PC- 646 = 44 All- 117 = 

jamil Ahmad. ^ ^ 911 = A .,.R. i 9 22 AIP 160. 

_Under Ss. 9 and 11 of the Oaths Act of 1873, 

the evidence given is conclusive proof of the matter 
stated as against the person who offered to be bound. 
The party cannot after agreeing to be bound, retract 
from it on the ground that the particular statement of 
the person does not dispose of the suit. If the agree¬ 
ment is accepted by the other party and recorded by 
the Court, it becomes a complete adjustment of the 
suit ” ( Kendall , A.J.C.) Hamid Ali v. Naqiali. 
84 I C- 729 = 27 O.C. 217 = A.PR- 1925 Oudh 104. 

-- —Nature of. .... , . ' , . 

Where an offer is made by plaintiff to be bound by 

oath the court has full discretion to call upon the 
deft ’to accept or refuse the offer ; and, subject to the 
exercise of that discretion, the offer once made stands, 
, nf i ;f the defendant eventually accepts it, the plaintiff 
is bound by the result. It is not open to the plaintiff 
to withdraw the offer as in the case of an ordinary 
contract. (Chcvis and Harrison, JJ.) KnAvVAj Din 
v. Mt. Nur. t 1*®* ^ah*) 

—S. 9—Application of. 

_ -Bombay village Polite Act of 1867. 

The proceedings before the Police 1 atil under 
Ss 14 and 15 of the Bombay Village Police Act (VIII 
of 1857) are essentially criminal proceedings, and the 
same rule which applies to criminal proceedings ought 
to applv on general grounds to proceedings before the 
Village Patil so far as the effect of any special oath i* 
concerned. Hence Ss. 9-11 of the Oaths Act have no 
application to such proceedings. (Shah and Hay- 

Xard ID Chiman Damodar v. Emperor. 

45 Bom. 96 = A I R* 1921 Bom. 425* 

_q 9 —Conclusive evidence. 

Where a party oflers to be bound by the oath of a 
I witness and the evidence is given, the evident: sq 


it 
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Decennial digest, i 92 i-i 936 . 


OATHS ACT (1873), S. 9—Party. 

given shall as against the person who offered to be 

}S^ 15 a conclusive proof of the matter stated. 
{Sulatmanand Niamatullah, JJ.) R AM r axan v% 

RamLal Singh. 118 1.0.188 = 

_g 9 _ Part y 929 ALJ - 1095 = A.I.R. 1929 All. 759. 

"Jm% langU .! ge °i the Act sho 'vs that the word 

bill in tised not only in the restricted sense 

nfl . 1 Ulder sense, A duly authorized agent of a 

make the ofier contemplated in S. 9 : 33 All. 

Jh 5 el * on ;14 Bora * 455 - Diss * fror «. (Stuart, CJ. 
and Pullan, J ,) Amir Md. Bakhsh. 

114 I.C. 759 = 5 O.W.N, 1070 = 

, n n t> j. • A.I.R. 1929 Oudh 56* 

s. 9—Retraction of oath. 

■Discretion— Oaths Act, S. 11 . 


47 $ 


^ / V-/ v rt& /lvt | O■ 11) 

r a r ty V after a 8 ree ^ n g to an oath, satisfies the 
court that there is good ground for retracting, the 

court would exercise a wise discretion in refusing to 
administer the oath, but when a party puts forward 
tnvolous reasons for retracting, the Court is justified 
in administering the oath notwithstanding the retrac¬ 
tion : 22 Mad. 234 ; 18 All. 46 and 22 Bom. 281, Foil. 
[Ltindsay, J.) Salig Ram v. Wali Ahmad. 

100 I.C. 473 = 49 All. 388 = 25 A.L.J. 297 = 

A.I.R. 1927 All. 590. 

'——''—When allowed , 

There is nothing in Ss. 9, 10 and 11 which allows a 
party, who has agreed to the administration of an oath 
by his opponent, to revoke his offer after it has been 
accepted by the latter, but the Court has discretion to 

22°Mad et 234 tl0 R II 8 °° d grounds are shown therefor : 

Where the application to the Court was made after 
the oath had been administered it was too late for the 

ir'sss'g u sssa; 

5 TK 5 .“ *'*-*' *•<*» 

Where the pleader appearing for the defendant, 
made an offer that the suit might be decided on the 

pleader aLT^nd® ‘’"l 5 ' a ” d U a PP eared that the 
pleader acted under instructions from one of the 

SS-t Se t P he e5Umably had been au, h°rised by 

moulvi M '™- 

the part' 

points^vhich would^be C nSarv r to e h amin '^. if .“ U the 
not put to him : 22 Mad. 23^ 

Hash,N am”'' AW * r * M K.shcn t 

48 All. 276 = >4 A r t ox. i _ * » I*C. 510 = 

-S, ll-ConcIusive Evidence ’ 1926 . 266 * 

svsast ts 

i .f - gauss* ss» as 

not ipso facto set aside f th« ** be pr f sent did 
under S. 11 it isonlv if nafi, be 1 ex $ arie decree as 

sive proof of matters surer! ! S -, ta ^ Q tbat is conclu- 
failure to take ii • c ted ‘ declining afterwards or 

ding the case. (*) Deft should S *° be taken in ded ‘ 
to add g$ evident j n support (5 h ‘ Ten an °PP° rtUa ‘ty 
J) S«P JAYYA ,, ,1. A MB P u P NA, R ' h,S 

HH' ; ;f A -l- R #» Mad- 126i^= W M.lt.jf 379. 



OATHS ACT (1873), S. 13-Irregularity. 

- —Scope of. 

The fact that a case was decided on the oath of the 
defendant is not a sufficient ground for refusing the 
defendant an opportunity to prove to the satisfaction 
of the Court that the claim had been brought on a 
false document, to support an,application under S. 476, 
Cr.P. Code, Daniels, J.). King-Emperor v. Ram 
Narain. 96 I.C. 877 = 7 L.R.A. Cr. 130 = 

-s. 11 —Object r L J ' 1021=A ' L R - 1926 A,L 577 

———What amounts to ait oath. 

Calling on the other party to admit or deny before 
a particular Deity and the acceptance by tiie other 
party of the offer and actual statements'before the 
Deity by the party accepting the offer is tantamount 

!w fi g ° a ^‘ u Rea object of g‘ Vin g oath is the idea 
that there will be superhuman retribution in case of 

falsehood and consequently actual words or cere¬ 
monies are immaterial. The purpose of giving oath i<? 
not to call the attention of the God to party bu to 

S 2 L 2 S a ;*^° n , °, f the £ arty ,0 God - wlmTJSt 

Undal. A,J. Cs.). Indar I rasad v. Jag Mohan Das. 

84 I.C. 314 = 11 O.L.J. 485 = 

-3.11—Conclusiveness. L 1924 ° Udh ’ 442 ' 

Decision by oath is conclusive onlv 'as aeainst the* 
person who offered to be bound.’ {Hallifal At cf 
Ganga Prasad o. Shyamlal. 68 l!c. «'= 

-S. 11-Special oath. * L R ’ 1923 Na ^’ 180 ’ 

Special oaths can only be administered under S 8 
Without undertaking of being bound by such an 

ih^'A . lt M C . an , n0t be conclusive proof under S 11 of 

v b^? H lt 9m,karan d khat. ab,b; 

. UMARSAHEB 110 1.0. 131=82 Bom. 298= 

-S. 1928 B0m ' 28S ‘ 

sSSSSt&Sc “r = 

-S. 12-offer of Oath. A ' I,R ' 1927 A11- 676 ' 

Offer accMted £ bnt n He t r° a 6 bou ^d by plaintiff's oath— 
uner accepted, but defendant himself making Him- 

post,hie for plaintiff to take it-Parties aTe bound by' 
thesuit lould be* d ° a , t '\ and if P laintifl ta k«s oath 

tte suit should be deeded accordingly. (Madhavan 
Na.r, J.) Kunhikr.shnan Nair ti. KDnhahmad. 

28 M r w'd 5 _ 8 rJ 928 M W M - 183 = 

“th^m Ref f B8al h‘° take Speofal'oath 28 ***' “ 8 ' 

oath is oSrtfo 

maTb” pe h rtu l y Zl 'LTy?^ His CaSa 

may be unwilling tn ^ u- et ^° r reb S lOUS reasons he 

larkrmToa S g and "dm C a ?" Scien “^ a 

show Why a DersiTn ic « ' n- absence of anything to 
£m. r (C n0t entUled 

Chhattoo F?am U/ Mltker J 1 ' JJ'} Amantulla Mia v. 

93 I.C. 830= 

—S. 13—Irregularity. AI R ‘ 1926 Cab 817 ' 

entire omi^fonYo^ake th^ and even aa 

absence of authority inthV^^ n0t CUre th ® 
oath. (UadaavhfTf J r » b ? °® ce f administering the 

*• ; B cn* JJ ;\ ^ NPE r T Devaji 

30 r» V T 2 fL 31 Bom< L R - 144=5 

39 Cp. L. J. 593 = 13 A.I. Cr. R. 14 = 

A.I.R, 1929 Bom. 136* 
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OATHS ACT (1373), S. 13—Irregularity. 

—S. 13 of the Oaths Act applies equally whether 
the omission is due to the deliberate act of the Court 
or whether it is due to some oversight or negligence 
on the part of the presiding officer. 22 W. R. (Cr.) 1 
Not Foil. 22 W. R. (Cr.) 14: 23 W. R. (Cr.) 12; 

32 C. L. J. 31; 16 Rom, 355; 38 Mad. 350 Appr. 10 All. 
20r; H All. 183 and 16 Mad. 105 Dist. ( Miller , C.J. 
anU Ad ami, JJ.) Fatu Santal v. Emperor. 

61 I C. 705 *■ 2 P.L.T. 288 = 6 P L.J, 147 = 
22 Cr.L.J. 417 “A.I.R. 1921 Pat- 103. 
“•S 14.—Child witness. 

The Court should only ex ami as a child of ten¬ 
der years as a witness after it has satisfied itself that 
the child is sufficiently developed intellectually to 
understand what it has seen and to afterwards inform 
the Court thereof. If the child was sufficiently de¬ 
veloped intellectually to describe what she had suffered, 
her testimony or account of it before the Magistrate* 
cannot be brushed aside as inadmissible merely be¬ 
cause no oath is administered to her. (Zafar Ali, J.) 
Suss un Kh\n v. The Crown. 

76 I.C. 1037-25 CrLJ. 317 = 
A I R. 1923 Lah. 332* 

OBITER DICTUM. 

See Practice—Precedents. 

OBJECTION TO ATTACHMENT. 

See C. P. Code. O. 21, Rr. 57 to 63. 

OBSCENE PUBLICATION. 

See Penal Code, S. 292. 

OBSTRUCTING—Public servant. 

See Penal Code. 


■Right of way. 

See (1) Cr. P. Code. S. 133. 

(2) Penal Code, Ss. 185, 283, 290. 

OCCUPANCY HOLDING. 

—^Abandonment. 

When land occupied by a tenant with occu¬ 
pancy rights is given up by him it enures for the 
benefit of all the co-sharers entitled to it,{Sulaiman, J.) 
Basudeo Pande v. Mohan Pande. 84 I.C. 1000= 

S L.R.A. Rev. 113=AIR. 1924 All. 835. 
—Acquisition of. 

An admission inter-partes cannot have the effect of 
converting what is in fact n>t ryoti land into ryoti 
land or of conferring on either party occupancy right 
in land which is not ryoti land. {Wallace, jj 
Lingayya Ayyavaru v. Gangiah. 104 I.C. 892 = 

A.I.R. 1928 Mad. 58. 

-•—An unfounded claim to be an occupancy raiyat 

cannot by lapse of time . convert an under-raiyat into 
an occupancy raiyat however long it is persisted in ; 
A. I. R. 1923 P. C, 118. Foil. ( Kulwant Sahay ani 
Macpherson, JJ.) Mita Dusadh v, Anu Mahto. 

109 I.C. 287=7 Pat. 565 = A.I.R. 1923 Pat- 693. 
--~——Zirat land. 

Even in the case of zirat land the fact that an occu¬ 
pancy right by one cultivator has been acquired but 
has ceased to exist does not make it any easier for a 
future cultivator of land to secure a right of occupancy 
therein. {Kulwant Sahay and Macpherson, JJ.) 
Mita Dusadh v. Anu Mahto. 109 I.C. 28 J = 

7 Pat- 566 = A.I.R. 1928 Pat. 693- 
■- Sub-tenant 

A thekadar is a tenant and consequently a persen 
holding under him is a sub-tenant and he cannot ac¬ 
quire occupancy rights. {Iqbal Ahmad, J.) Rue 
Narain Singh v . Jagrup Singh. 101 I.C, 638 = 
8 L.R.A. Rev. 194=A.I.R. 1927 All. 530. 

—*- -Mere long possession. 

The mere fact of the defendants having occupied 


OCCUPANCY HOLDING—Fractional sharo. 

the lands in dispute for over 40 years and the fact of 
their having planted trees upon portions of the land 
and oi their being granted printed receipts would not 
establish in law a custom that the defendants who 
were siltfiu- tenants or under-have acquired 
the right of occupancy in a land. {Kulwant Sahay, J.) 
Chakuri Lal v. Devchand Mahton. 

93 I.C. 273 = A.I.R. 1926 Pat. 61. 

—Construction. 

I'he phrase, "excluding sir land’’ occurring in a 
decree was held to mean including the proprietary 
right, but excluding from it the occupancy right in 
the sir land. {Hallifax and Kotval, A.J.Cs.) 
Lakshmi Narayan v. Shridhar. 105 I.C. 420 = 

A.I.R. 1928 Nag. 100. 

—Ejectment—Trespasser, 

When a landlord sues to eject a trespasser from a 
tenancy holding, it is not open to the defendant, who 
is not a transferee from the tenant and does not hold 
under the tenant, to plead that the tenant has not 
abandoned the holding. 11 N.L.R. 124, Foil. (Fmrf- 
lay, J. C.) Moorat Singh v . Munilal. 

103 I.C. 713 = 23 N L R. 143 = 
A.I.R. 192/ Nag. 320. 

—Execution sale. 

The transfer for value of the whole or part of an 
occupancy holding, apart from custom or local usage 
is operative as against the raiyat whether it is volun¬ 
tary or involuntary. The principle is a general one 
which applies to the case of creditors other than land¬ 
lords also : A.I.R. 1924 Cal. 52 and 48 Cal. 184 (F.B.) 
Appl. {Suhrawardy and Duval, JJ.) Nabin Chan¬ 
dra Biswas v. Abdul Aziz. 90 I.C. 998 = 

A.I.R. 1926 Cal. 337. 
———The transfer of the whole or a part of an inte¬ 
rest in non-transferable occupancy holding is opera¬ 
tive against the tenant, whether it is made voluntarily 
or involuntarily, e.g., in execution of a money-decree 
obtained against him, either by the landlord or by a 
stranger, 43 Cal. 148 Followed, (1 P.L.J. 257) and 
(2 P.L.J. 530) overruled. {Dawson Miller, C. J.) 
Jugeshwar Misra v . Nath Koeri. 65 I.C. 335 = 
1922 P.H. C.C. 49 = A.I-R. 1922 Pat. 19. (F B ) 
— —Apart from custom or looal usage the transfer 
for value of the whole or a part of an occupancy 
holding is operative as against the raiyat, whether it is 
made voluntarily or involuntarily. The sole landlord 
of a raiyat is competent to sell in execution of a 
money decree against the raiyat, his occupancy hold¬ 
ing, whether the holding be or be not transferable by 
custom or local usage. (Case law fully discussed). 
24 Cal. 355 overruled; 42 Cal.. 172, partially overruled. 
{Mookerjee, A.C.J., Fletcher, Chatterjee,) 7'eunon, 
Richardson, Chaudhuri and Shams-ul-Huda, JJ .) 
Chandra Binode Kundu v. Ala Bux Dewan. 

48 Cal. 184 = A.I.R. 1921 Cal. 15. (S.B.) 

"—Landlord does not represent lessee. 

I A mortgagee decree-holder purchased an occupancy 
holding in execution of his decree ; it was already sold 
under a rent decree and bought by the landlord. The 
decree-holder got the sale set aside but did not make 
the lessees, from landlord parties to the proceedings. 
In a subsequent suit for posseession, held that the 
mortgagee decree-holder got no title against the 
lessees who could not be represented by the landlord 
in the previous litigatmn. (Teunon and Abdul 
Majid, JJ.) Endaj Ali Biswas v. Arjun Chanora 

Biswas. 62 I,Ck 704 

—Fractional sharo. , . , 

There can be no tenancy in respect of a fractional 

share of an occupancy field not defined by metes and 
bounds : 14 N.L.R, 62, Foil.: A.LR. 1935 Nag. 124» 
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OCCUPANCY HOLDING—Grove. 

Dist. {Findlay, J.C .) Nago Rao v. Mt. Alookhi. 

104 I C. 584 = A.I-R. 1927 Nag. 351. 

—Grove- 

After permission to plant grove is given to an occu¬ 
pancy tenant the tenant no longer remains an occu¬ 
pancy tenant, {Daniels, J.) Gulzari Lal v. Hak 

Prasad. 85 I C. 9S = 5 L.R.A. Rev. 260 = 

A.I.R. 1925 All. 97. 

—Lease—Zarpeshgi. 

—- Zarpeshgidar cannot ordinarily acquire occu¬ 

pancy rights. 

A Zarpeshgi lease is a transaction between tiebtoi 
and creditor and not a transaction between lessor and 
lessee. Therefore the Zarpeshgidar is not entitled to 
claim occupancy right although there was letting of 
the land in the sense that the Zarpeshgidar was by 
the terms of the Zarpeshgi lease required to cultivate 
the lands and to pay yearly and nominal rent. 

(Das and Ross, JJ.) Kharag Narayan v. Dwarka 
Prasad Singh. 78 I C. 588 = 3 Pat- 465 — 

A.I.R* 1924 Pat. 580. 

—Mortgage* 

Plaintiffs mortgaged their sir plots to defendants 
who continued in possession even after the proprietary 
title of the mortgagors was purchased by strangers 
who got the plots assessed by an action against both 
the parties. The mortgagors sued for redemption and 
possession. 

Held, that the zamindar purchaser having treated 
the plaintiffs as exproprietary tenants, by getting rent 
assessed against the plaintiffs, the defendant cannot 
resist the claim of the mortgagors to take possession 
on payment of the mortgage money. {Dalai, J.) 
Bisheshwar Upadhia v . Jagadeshwar Prasad. 

114 I C. 186 = 10 L.R.A. Rev. 264 = 

A.I.R. 1929 Ail. 231. 

- Invalid. 

A mortgage of an occupancy holding is prohibited 
by law, but if the plaintiff-mortgagee succeeds in 
getting possession as mortgagee under an invalid 
mortgage he is entitled to have his possession protect¬ 
ed as against everybody except the true owner. 
{Walsh and Iqbal Ahmad, JJ.) Ganesh v. Dasso. 
p 103 LC. 428 = 25 A.L.J. 857-A.I.R. 1927 All- 669- 

-- Invalidity—Nature of, 

A mortgage of an occupancy holding is not per¬ 
mitted by law, but by entering into possession as 
mortgagees of the holding and by continuing in such 
possession for more than 12 years, the mortgagees can 
only prescribe a title for the limited interest of a usu¬ 
fructuary mortgagee but his possession is not adverse 
to the mortgagor, and if the mortgagor brings a suit 
for possession of the holding against the mortgagee 
within 12 years from the date of the execution of the 
mortgage the plaintiff can claim an unconditional 
decree for possession on the ground that the mort¬ 
gage being of an occupancy holding is void in law ; 
but by the continuance of the defendants’ possession 
for more than 12 years as usufructuary mortgagees 
there came into existence a legally operative mortgage 
which the plaintiffs must redeem as a condition 
precedent to a decree for possession of the holding. 
{Iqbal Ahmed, J.) Maha Mangal Rai v. Kishun 
Kandu* 100 I.c. 346 = A.I.R. 1927 All. 311. 

ttt . * 1 ^ ^ U sufructuary. 

A usufructuary mortgagee of occupancy holding is 
entitled to recover possession from the landlord unless 
the landlord can establish that after the execution of 
the usufructuary mortgage, the raiyat had abandoned 
the land, and therefore he can sue for a declaration 
that a sale of the holding w r as brought about by fraud: 
&.I.K. 1922 Cal. 135, Foil. {Cuming and Chakravarti, 


OCCUPANCY HOLDING-Morfcgage. 

//.) Hari Barman v. Khatijan. 90 I.C. IS 7- 

A.I.R. 1926 Cal. 348. 

—- T. P. Act, S.68— Sub-mortgage, 

Where a mortgagor is himself holding a mortgage of 
occupancy tenancy and purports to make a sub-mort¬ 
gage of his right, he is doing nothing forbidden by law 
and the sub-mortgagee can sue his mortgagor for 
money if the latter fails to put him in possession, 3a 
All. 405, Foil. {MuUrji, J.) Ram Sarup ChaubE v. 
Ram Dular PANDE^fe* v IR6.J 87 I.C. 439 - 

I I * Tf u A.I R. 1925 All. 736. 

- Invalid. / ... . 

The mortgage of an occupancy holding is illegal. 

{Sulaitnan and Kanhaiya LalJJ.) Ganesh Rai v. 
Bhushi Rai. 82 I.C. 324 = 46 All. 903 = 

A.I.R. 1925 All. 69. 

- Valid. , 

A mortgage of a non-transferable holding is not 

invalid and does not confer any right on the landlord 
to have such mortgage declared invalid or not binding 
on the mortgagors : and where the landlord has acqui¬ 
red the interest of the mortgagors he is bound by the 
mortgage. (Walmsley and B. B. Chose, JJ.) SajEDAR 
Rahman v. Rakhel ChandkA Roy. 70 I.C. 71 = 

A I R. 1924 Cal. 529. 

Agra Tenancy Act 


Mortgage of an occupancy holding is not void if the 
mortgage had been executed before the passing of the 
Agra Tenancy Act of 1901. (37 All, 270, Ref.; 39 A. 539 
Rel, on.) (Daniels, J.) Ram Karan v. Raja Ram. 

84 I.C. 26 = 5 L.R.A. Rev. 225 = 
A.I.R. 1924 All- 877. 

Purchase of. 


When a cosharer landlord takes an unlawful' pos¬ 
session of the holding, another co-sharer pnrehaser of 
the holding is entitled to recover possession from him 
except to the extent of the share of the co-sharer. 

A co-sharer landlord purchased a nontrans erable 
occupancy in execution of a money decree. Subsequen¬ 
tly another co-sharer landlord purchased tl ie same 
holding in execution of his money decree and obtained 
possession: . \ . j < t tf/li 

Held', that the possession of the latter was wrongful 
and the former was entitled to recover possession of 
the holding except to the extent of the share of the 
latter : 42 Cal. 172 (F.B.); 26 Cal. 553 and 21 C.L.J 
441, Ref.; A.I.R. 1924 P.C. 144, Expl. (Suhrawardy 
and Garlick,JJ.) GolbarBibiu. Aswin Kumar. 

117 I.C. 535 = 33 C.W.N. 161 = 
A.I.R. 1929 Cal. 253 
—The Purchaser in a money decree against the tenant 
of a non-transferable occupancv holding takes only 
the tenant’s interest, and so far as the landlord is con¬ 
cerned, obtains no interest or title. 8 Cal. 184, Expl. 
{Suhrawardy and Graham, JJ.) Sue kchand Das 
v. Giridhari Das. 97 I.C. 1016 = 

44 C.L.J. 127 = A. I.R. 1926 Cal- 1315- 

Re-entry on sate of. 

Where a raiyat of a non-transferable occupancy 
holding sells it to a third person and after obtaining 
a sub-lease from him remains in possession of the hold 
ing the landlord cannot obtain khas possession of it 
where relation to the landlord as such raiyat is not 
repudiated. {Newhould and Rankin, JJ.) ManmaTHA 
Kumar Ray v. JoSala Lal Podder. 77 I-C. 551- 

28 C.W.N. 303 = A.I.R 1924 Cal. 641* 

Execution Sale — Non-transferable—Sale by 
ordinary creditor is valid. 

An ordinary execution creditor can put up a non- 

1 transferable occupancy holding to sale in spite of the 
objections of the raiyat. 48 Cal. 1S4 Foil. 24 Cal- 
335 Diss. {Chatter jee and Cuming, JJ.) KenakaM 
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OCCUPANCY HOLDING—Mortgage. 10 

'ai c. Kinu Manual, 75 I.C. 379 = 

50 Cal. 508 = A.I.R. 1924 Cal. 52. 
———Execution Sale . 

The law is now settled that a non-transfer able I 
occupancy holding can be sold in execution of a 
money decree. A.T.R. 1922 Pat. 114 ; 3 P. L. T. 205, ' 
Foil. (Drt.x and Kulwant Sahay, JJ.) Surajdeo 
p, Partap Rai. 75 I.C. 284 = 4 P.L.T. 403 = 

1923 P.H.C.C. 213=2 Pat. 739 = 

A I R. 1923 Pat. 514. 

• - —Sale of. 

Purchasers of a non-transferable occupancy holding 
acquire a good title as against the vendors, but do not 
acquire a title enforceable as against the landlords of 
their vendors. 42 Cal. 172 and A.I.R. 1921 Cal. 15 
Poll. (Mookerjee and Panton, JJ.) Abdul Kader 
Sirkar v. Lal Mahomed. 84 I.C. 25= 

39 C-L.J. 581= A.I.R. 1921 Cal. 775. 

* - —Plea by Co-sharer. 

A co-sharer landlord, as such, is entitled to raise a 
plea of non-transferability in a suit brought against 
him by the purchaser of a non-transferable occupancy 
holding for establishment of title and recovery of 
possession of the holding. (Newbould.J.) Jadu Nath 
Mandal v. Rai Charan Koyal. 64 I.C. 186. (Cal ) 
- Purchaser. •- • 

The purchaser of a non-transferable occupancy 
holding who is recorded in the rent roll as being in 
possession merely does not acquire the status of 
tenant and is liable to ejectment. ( Newbould, J.) 
Broj Gopal v . Rajani Kanta Ghose. 

60 I.C. 473. (Cal.). 

—Possession. 

■- '—Proof of right, to. 

Even where the collaterals of an occupancy tenant 
enter into possession and are entered in tl\e jamabandi 
as occupancy tenants they have still to establish that 
they were entitled to succeed to the holding and 
rightly took possession thereof. The landlord cannot 
be called upon to prove the negative that the land was 
not occupied by the common ancestor. From their 
having taken possession of the land it cannot be in¬ 
ferred that they (collaterals) were entitled to do so. 
(Zafar-Ali, J.) Harkaurv. KhArga. 

102 I.C. 662 = A.I.R. 1927 Lah. 534. 
—Rights of Court of Wards. 

- Creation by. 

It is doubtful whether the Court of Wards being a 
sort of trustees for the real owner, has a legal right to 
lessen that owner’s rights by converting his private 
lands into ryoti lands and conferring occupancy rights 
on the occupiers. ( Wallace , J,) Lingayya Ayya- 
varu v. Gangiah. 104 I.C. 892 = 

A.I.R. 1928 Mad. 58. 

—Rights of tenant. 1 1 : ’ ‘ ' . ‘ 

-—- Grove . 

The general rule applicable to stray trees growing 
on an occupancy holding does not apply to groves 
planted by tenants with the implied or express ac¬ 
quiescence of the Zemindars. Where land lias been 
let to a tenant for the special purpose of planting a 
grove thereon or where a grove planted by a tenant 
has been allowed to exist unchallenged by the Zemin¬ 
dar the person who plants the grove acquires a trans¬ 
ferable interest therein, and in the absence of a 
custom to the contrary the trees become his property. 
(Kanhaiya Lal, J.) Man Singh v. Madho Singh. 

79 I.C. 599 = 22 A.L J. 70 = 5 L.R-A Rev. 34 = 

A.I.R. 1924 All. 430. 


——— Trees. 

The trees on an occupancy holding, whether planted 
by the tenant himself or not, belong and attach to the 


OCCUPANCY HOLDING— ’Transfer of holding. 

occupancy holding, and there is no ground for draw¬ 
ing any distinction between the case of the mango 
trees and other trees. 10 All. 159 & 30 AH. 134 R e ] 
on. (Lindsay and Daniels, JJ.) Kampta Prasad v 
Sheo Prasad. 71 I. C. 971=21 A. L. J. 292 = 

45 All. 361 =4 L. R. A. Rev. 86= 

-•Sir’ Land. 1923 AU * ** 


—-- Devise of. 

Occupancy rights in Sir land can be devised by 
will along with the malguzari shares to which they 
appertain without the sanction of the Revenue 
authorities. F. A. No. 25 of 1918, Affirmed. (Halli- 
fax, A. J. C .) Gadi v. Govinda. 71 207 = 

A. I. R. 1923 Nag. 141. 

—Succession. 


There is a distinction between a joint tenancy and a 
tenancv-in-common, the test being whether definite 
shares have been specified : and it is only in the case 
of a joint tenancy that the principle of survivorship 
applies, (Broadway and Pforde, JJ.) Jaikaran v. 
Nathu Ram. 98 I. C. 339=7 Lah. 332 = 

27 P» L. R. 519 = 8 L. L--J- 425 = 
A. I. R. 1926 Lah. 338. 

*- Adopted son. 

There are only two forms of adoption in the 
Punjab, viz., adoption amongst agriculturists of the 
greater part of the province, which is strictly speaking 
not an adoption but merely the customary appoint¬ 
ment of an heir, and adoption under .the Hindu 
Law as practised in the south-east part of the Province 
(Punjab). In order that the adopted person may 
succeed to the occupancy land left by the adopter, the 
adoption must be under Hindu Law and, must comply 
with the requirements of that law as applicable to the 
parties concerned. (Chevis, J.) Hira v. Hardat 
Singh. 68 I.C. 763=47 P.L.R. 1922=- 

A.I.R. 1923 Lah. 26. 

—’Transfer. 

- Proprietor. 

Where the occupancy right of a tenant is trans¬ 
ferred to a fractional proprietor, although no occu¬ 
pancy right can vest in the fractional proprietor, he 
still acquires a separate interest in the raiyati holding 
paying to his co-proprietors their share of the rent. 
(Dawson Miller, C . J , and Foster. J.) Gobi Singh 
v. Jagdes Singh. 102 I.C. 386=8 P.L.T. 69 = 

A.I.R. 1927 Pat. 172. 

—Transfer of holding. 

- Legality. 

The defendant borrowed money from the plaintiff’s 
father and executed a bond agreeing to repay it on a 
certain date. There was a further condition that if 
the money was not repaid on that d^te the creditor 
could enter into possession of the plaintiff’s cultivatory 
holding as a usufructuary mortgagee. 

Held : that the whole contract is not illegal within 
S. 24 of the Contract Act. and that the plaintiff could 
get money decree. 35. I, C. 202 Foil. (Walsh and 
Kanhaiya Lal, JJ .) Jarbhandanv. Badri Narain. 

83 I.C. 19 = 45 AH. 621 =21 A.L.J. 480 = 

4 L-R.A- Civ. 581=A.I.R. 1924 All. 80. 

- Landlord—Effect of. 

The plaintiffs and defendant were co-sharers in a 
taluk which comprised the disputed lands as an occu¬ 
pancy holding. The first plaintiff purchased the 
occupancy holding in execution of a mortgage decree. 
Held that the legal effect of this purchase was that 
the holding ceased to exist as an occupancy holding in 
the hands of the plaintiff as co-sharer landlord and 
the plaintiff held the land as non-occupancy raiyat. 

(Mookerjee and Chotzner, JJ.) Abinash Chandra 
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OCCUPANCY HOLDING—Miscellaneous- 

Bhattacharjee v. Amar Chandra De. 

70 l.C. 328=27 C.W.N. 760. 

—'•Miscellaneous. 

- Acquisition under Land Acquisition Act — Land - 

lord — Compensation . 

When occupancy lands are acquired the landlord is 
entitled to some compensation, if there is no custom of 
transferability without consent of the landlord or if 
within the next 20 years, the landlord could have en¬ 
hanced the rent of the lands. ( Das and Adami, JJ.) 
Aghori Koeri v. Kishundeo Narayan. 

88 I. C- 397 = 3 Pat. L- R-111=6 P. L. T. 797 = 

A. I. R. 1926 Pat. 16. 

—Watan lands. 

The tenure of the watan lands is quite different 
from the tenure of the occupancy lands : A. I. R. 1923 
P. C., 205, Dist. ( Stuart C. J. and Misra, J.) 
Sheo Nandan v . Hira Lal, 92 I. C. 247 = 

13 0. L. J. 6 = A. I- R. 1926 Oudh 226. 

OCCUPANCY RIGHTS. 

See Occupancy Holding. 

OCTROI- 

. See U. P. ACT (I OF 1900). 

OFFENCE. 

See (1) Local Acts, 

(2) Penal Code. 

OFFER. 

See Contract Act, S. 2. 

OFFICER. 

—'Bad motive. 

If an officer has a power, the fact of his using it 
from a bad motive does not invalidate'the exercise of 
that power. ( Fawcett and il lirza, JJ.) ShiVbat v. 
Emperor. 109 I. C. 487 = 52 Bom. 238 = 

30 Bom. L. R. 392=29 Cr. Lom. J. 551 = 
10 A-1- Cr. R- 308 = A. I. R. 1928 Bom- 162. 


OFFICIAL ACTS. 

See Evidence Act, S. 114. 


OFFICIAL ASSIGNEE. 

See <1) Insolvency Act, 

(2) Pres. Towns, Ins. Act. 

OFFICIAL RECEIVER. 

See (1) Insolvency. 

(2) Prov. Ins. Act, 

OFFICIAL TRANSLATION. 

See Evidence Act, S. 86. 


OFFICIAL TRUSTEES ACT (2 of 1913). 

—S. 4—‘Guardian. 

Under the Official Trustees Act, the Official 
Trustee is a Government officer appointed by Govern¬ 
ment and liable, under the provisions of S. 16 of the 
General Clauses Act, to be removed by Government. 
The Official Trustee as such should not be appointed 
the guardian of the property of a minor. ( Rangne - 
kar, J.) Omar Tyab v. Ismail Tyab. 108 IX. 495 = 

30 Bom. L.R. 177 = A.I.R. 1928 Bom. 69. 
ONUS OF PROOF. 

See Evidence Act, S. 101. 

OPINION—Evidence. 

See Evidence Act, Ss. 45, 51. 

OPIUM ACT (1 of 1878). 


—Procedure. 

For complaints under the Abkari Act or under the 
Opium Act (1 of 1878), the ordinary Criminal Proce¬ 
dure Code, is not applicable, but the procedure 
contained in those Acts is to be strictly followed • and 
as complaints by private persons are not provided for 
by the procedure in those Acts, they must be treated 

?5M L P l°?w y Tj in f tltUte ^ A I R - 1923 339 and 

25 M.L.J. 577, Re], on. ( OdgersJ .) Lazar Fernando 

V* Amiri ham Fernando, I jg j q x'li _ 


OPIUM ACT (1878). S. 9—Joint possession. 

52 Mad. 613 = 2 M- Cr. C. 168 = 
30 M.L.W. 112 = 1929 M.W.N. 507 = 
30 Cr. L.J. 1011 = 1929 Cr. C. 78 = 
A.I.R. 1929 Mad. 604 = 57 M.L.J. 214, 

*-There is no essential difference between the 

procedure under the Abkari Act and the Opium Act, 
(Odgers, J.) Lazar Fernando v . Amirtham 
Fernando. 119 IX. 174 = 52 Mad. 613= 

2 M. Cr. C. 168 = 30 M.L.W. 112 = 
1929 M.W.N. 507 = 30 Cr.L.J. 1011 = 
1929 Cr. C. 78= A.I.R. 1929 Mad. 604 = 

57 M.L.J. 214. 

—S- 3—Morphia- 

Morphia is an alkaloid prepared from the poppy 
and is an intoxicating drug and comes within the 
definition of Section 3 of Opium Act. 1 Lah. 443 : 
distinguished and dissented from. (Shad i Lal.C.J . 
and Moti Sagar, J.) Emperor v. C. J. Robinson, 

68 l.C. 612 = 3 Lah, 230 = 

23 Cr.L.J. 580=A.I.R. 1922 Lah. 216. 

- Morphia is not included in the definition of 

opium under the Act and the sale or transport of 
Morphia without a license, though contrary to the 
rules, is not an offence under the Act. {Martineau, J.) 
Sitaram v. Emperor, $9 IX. 40 = 1 Lah. 443 = 

22 Cr.L.J. 8=2 Lah. L.J, 711. 
—S. 5—Keeping of accounts—Rules. 

Where a person to whom a license has been 
granted for selling opium omits to write up the ac¬ 
counts as soon as the transactions ofeach day are over 
he commits a breach of Rule 25 framed by Local 
Government of Oudh under S. 5 of Opium Act, and is 
liable to punishment under S. 9 ’g) of the Act. 
{Dalai A.J,C,) Hazari v. King-Emperor. 

89 l.C. 250=12 O.L.J. 283=2 O.W.N. 303 = 
26 Cr- L.J. 1306=AIR. 1925 Oudh 350. 
—S. 9—Authorised agent- 
An authorised agent of a retail vend licensee is 
authorised to keep opium under his license in his vend 
premises to the extent allowed by the license, and if 
the amount found is not beyond the limit of his 
license, conviction cannot stand. 41 P. R. 1917 (Cr.) 
Foil, {Wilberforce, J.) Duni Chand v. Emperor. 

66 IX. 993 = 3 L.L.J. 49 = AXR. 1921 Lah. 169. 
—S. 9—Interpretation. 

The word ** preparation ” designates a completed 
or manufactured article and not an article in process 
of manufacture, the test being whether the stage has 
been reached at which it can be used. The word 
" admixture ” refers only to a completed article and 
can only be applied after the mixing has been 
finished, and not earlier. The articles designated by 
both words only come within the scope of their res¬ 
pective definitions when they have been prepared or 
mixed as the case may be. ( Harrison, J.) Mt, 
Hamiri v. The Crown. 73 IX. 700 = 4 Lah. 12 = 

24 Cr. L.J. 668 = A.I.R. 1924 Lah. 99 
S. S Joint posseesion. 

If it is proved that a person is in possession on 
behalf of others as also of himself of opium the total 
quantity of which is less than all the joint owners are 

; : to possess he would not be guilty of any 

offence. 

T wo persons were found in possession of 9 mashas 
of chandu, the amount allowed by law to each person 
being 6 mashas t.e. they were in joint possession 

of less than the two of them could have held sepa¬ 
rately. 

Held : that neither of them could be convicted 
of an offence under Opium Act : 34 P. R. 1905 Cr. 
and 31 P. R. 1902 Cr. Rel. on ; 10 P. R. 1901 Cr. 
Ref ; 13 P. R, 1897 Cr,. Dist, {Shaft Lal, C-J-) 
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ACT, (1878)—Joint possession. 

Zanin Khan v. Emperor. 121 ic 292- 

31 Cr.L.J. 2*0=31 P.L.R. 1*0=A I.R.1930 Lah. 342. 

Two brothers were tlie joint owners of the 
shops from which illicit opium was recovered. The 
elder brother had had possession of opium under a 
license previously, 

Htfil: that the presumption might safely be made 
that the possession of the opium was that of the 
elder brother and that the younger brother should not 
be held guilty, (Broadway, J.) Nand Lal v. Crown, 

88 I.C. 1044 = 6 Lah, 311 = 
26 P.L.R..493 = 26 Cr. L.J. 1268 = 

A.I.R. 1925 Lah. 477. 

—S. 9—Mistake in register. 

Neither the rules nor the terms of a license provide 
for any penalty against the authorised agent in res¬ 
pect of a mistake in the register, 29 Cal. 606. Foil. 
(Wilberforce J ,) Duni Chand v. Emperor. 

66 I.C. 993 = 3 L.L.J. 49 = 
A.I.R. 1921 Lah, 169. 

—S. 9—Offence. 

Accused convicted for having possessed opium in 
excess of quantity shown in the stock register and 
hidden in the premises—Cakes of opium supplied by 
the treasury proved to be often of overweight— 
Excess cannot be assumed to be due to selling under 
weight—Conviction was set aside. (Mukerji,J.) Nara- 
yanchandra v. Emperor. 112 I.C. 901 = 

11 A.I.’Cr. R. 400 = 30 Cr. L.J. 37 = 

A.I.R. 1928 Cal. 324. 

■ ■ Scope of. 

While a contravention of the rules is punishable as 
an offence under Section 91 a contravention of the 
conditions of the permit is not penal. The only 
penalty for such a contravention is the cancelment of 
the license and the forfeiture of the money paid in 
pursuance of the license. 26 Cal. 571 Foil. (Kan- 
haiya Lal, A.J.C.) Maikulal v. Emperor. 

64 I.C. 135 = 22 Cr. L.J. 743 = 24 O.C. 235 = 

A.I.R. 1921 Oudh 143, 

—S. S —Possession. 

- Temporary custody—If amounts to. 

Mere temporary custody does not amount to posses¬ 
sion within the meaning of S. 9 (e) of the Opium Act. 
(Findlay, J.C.) Ram Lal Lodhi v. Emperor. 

117 I.C. 212=30 Cr. L.J. 727. 

- The term “possession’fimplies knowledge on the 
part of the alleged possessor, and before the accused 
person is required to account for opium there must 
be proof that such opium has been in his possession 
or under his control: (1872-92) L.B.R. 573, Foil. 
(Maung Ba,J.) Shwe Kyo v. Emperor. 

117 I.C. 248 = 7 Rang- 11 = 30 Cr. L.J. 753= 

A.I.R. 1929 Rang. 121. 

- What is. 

Possession of opium—-Prosecution must prove pos¬ 
session by satisfactory evidence. (young, J.) Ma Mi 
v. King-Emperor. 75 I- C. 358 = 2 Bur. L. J. 16 = 
24 Cr. L. J. 934 = A. I. R. 1923 Rang. 152. 

-Where the petitioner’s cook room which was 

the place in which opium was found was such that 
several persons had equal right of access thereto, 

Held that the petitioner could not be convicted of 
illegally possessing opium. (Das, J.) Kashi ram 
Meharay v. Emperor. 66 I. C. 328 = 

3 Pat. L. T. 132 = 23 Cr. L. J. 264 « 

A. I. R. 1922 Pat. 387. 

<--The mere fact that a passenger by boat has con¬ 

traband opium with him places no liability on the boat¬ 
man to give any satisfactory account of the opium; 
more especially where the prosecution evidence shows 

D. D. Vol. IV—31 


OPIUM ACT, (1878)—S- 90 -Meanlngjof possession. 

that it was the passenger who had the opium ; the 
boatman, in such a case cannot be convicted under 
S. 9 (c of the Opium Act, (Chatterjee and 
Cuming, JJ.) Mukbul Ali v. Emperor. 

59 I. C. 133=22 Cr. L. J. 21 (Cal.v 
'—S. 9—Smuggling. 

Where a person under a pretended name consignee 
from Kotah, a native state, into Cawnpore in British 
India, bags o maize containing a considerable quan¬ 
tity of opium which was detected at Cawnpore and 
searched in his presence, 

Held: that the offence under S. 9 was committed. 
(Walsh and Ryves, JJ.) Gobind Ram v. Emperor. 

81 I. C. 100 = 46 All. 146 = 5 L. R. A. Cr. 46 = 

A.I.R. 1924 All. 558 = 25 Cr. L. J. 612. 
—S. S —Sugar-mixed pills. 

Mere preparation of sugar-mixed opium pills is no 
offence though prepared with intent to sell. (Harri¬ 
son, J.) Jiwna Ram v . The Crown. 81 I..C. 154= 

6 L. L. J. 206 = 25 Cr. L. J. 666 = 
A. I. R. 1924 Lah. 529. 

—S. 11—Procedure—Owner. 

Improper conduct of owner of the vessel—Neither 
imputed nor proved—He should be given opportunity 
to be heard before confiscation of vessel. ( Sanderson, 

C. J. and Pearson J.) Mohamad Keshab v' 
Emperor. 91 I. C. 703=30 C. W. N. 240 = 

27 Cr. L. J. 127 = A. I. R/1925 Cal. 1021. 


■ Owner. 


An order confiscating the conveyance under S. 11 
should not be passed without giving an opportunity 
to the alleged owner to prove that he did not know 
and had no reason to believe that opium was trans¬ 
ported in the conveyance in question. (Das, J.) 
Manghan Das v. Rahim Bux. 69 I. C. 635 = 

1 Pat. L. R. Cr. 32 = 2 P L. T, 63 = 

A. I. R. 1921 Pat. 232. 

—S. 12—Scope of. 

The jurisdiction conferred on the Magistrate under 
S. 12 is a special jurisdiction and is not limited, in any 
way, by the Code of Criminal Procedure. Under the 
section a Magistrate, who has power to order confis¬ 
cation has also the power to give the owner of the 
thing liable to be confiscated an option to pay in lieu 
of confiscation such a fine as the officer thinks fit even 
exceeding his jurisdiction under Cr. P. Code. (Das, 
J,) Manghan Das v. Rahim Bux. 69 I.C. 635= 

1 Pat. L. R. Cr. 32 = 2 P.L T. 63 = 

A.I.R. 1921 Pat. 232. 

—S. 14—Procedure. 

- Seizure . 

Under Ss. 14, 15 and 16 it is only search that has to 
be carried out in accordance with the rules for 
searches under Cr.P. Code, and the rules have no 
bearing on seizures. (Baguley, j.) Maung San 
Myin v. Emperor, 121 I-C. 715 = 7 Rang. 771 = 

31 Cr. L.J. 303 = A.I.R, 1930 Rang. 49. 

-The provisions of S. 103 of the Cr.P, Code, 

are applicable to searches made under S. 14 of the 
Opium Act, but not to searches in an open place 
under the provisions of S. 15. (Mya Bu, J.) Kali 
Kumar De v. King.Emperor. 100 I.C. 980= 

6 Bur. L.J. 11=28 Cr. L.J. 372 = 

7 A.I.Cr. R, 549 = A.I.R. 1927 Rang. 170. 

—S. 90—Meaning of possession. 

Possession implies knowledge, and there would be 
no possession when there is no knowledge on the part 
of the ostensible occupant of the cabin or room as the 
case mayij.be. Possession without knowledge can 
hardly have been meant since in that case the 
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ORISSA TENANCY ACT, (1913)—S. 5—Tenure 
holder. 

element of criminal intention or knowledge would be 
entirely wanting. 

Where there is undoubtedly ground for grave sus¬ 
picion regarding possession against the accused, but 
the element of reasonable doubt is not excluded, it 
would not be safe to conclude that the accused had 
the knowledge which is necessary to convict him of 
the offence. The onus of proving that knowledge is 
upon the prosecution, and relying solely upon the 
bare fact that the opium was found in the accused’s 
cabin without proof of any additional or extraneous 
facts to establish any connexion between him and the 
opium is not sufficient to discharge that onus. 
{Graham and Panckridge, JJ.) Cyril C. Baker v. 
Emperor. A-I-R- 1930 Cal. 668. 

ORAL EVIDENCE, ADMISSIBILITY- 

See Evidence Act, S. 92. 

ORIGINATING SUMMONS. 

See Calcutta High Court Rules. 

ORISSA TENANCY ACT (II of 1913). 

—S. 5—Tenure holder. 

Where the area held by a tenure-holder exceeds 33 
acres or 100 bigbas, the presumption is, under S, 5 
f5) of the Bengal Tenancy Act and the same section 
of the Orissa Tenancy Act, that his interest is that of 
tenure-holder until the contrary is shown : and the 
presumption applies to all cases whether the interest 
was created before or after the Act was passed. 
{Dawson Miller, C. J. Mullick, Das, Kulwant Sahay 
and Jwala Prasad, JJ.) Balunki Rout v . Sri 
Kunja Behari Deb. 105 I.C. 633 = 

6 Pat, 698 = 9 P.L.T. 72 = 
A. I. R. 1927 Pat. 209 (F.B.) 

—S. 31—Civil Court. 

Civil Court has no power to enter upon the question 
as to the correctness of the order of the Revenue Court 
having jurisdiction. 2 P. L. T. 476, Ref : (Das and 
Ross, JJ.) Budanath Prida v. Radhabinode 
Naik. 112 I.C, 276 = 7 Pat 462 = 9 P.L.T. 787 = 

A.I.R. 1928 Pat. 465, 
—S- 31—Right of landlord—Origin. 

The landlord’s right to have the transfer registered 
and the fee paid is based on S. 31 of the Orissa Ten¬ 
ancy Act and not upon custom and therefore the plea 
that there was no custom in Orissa for mutation of 
names by depositing one-quarter of the consideration 
when an occupancy holding was transferred, is unten¬ 
able. (Dawson Miller, C. J. Mullick, Das . Kulwant 
Sahay and Jwala Prasad, JJ.) Balunki Rout v. 
Sri Kunja Behari Deb, 105 I.C. 633 = 6 Pat. 698 = 

9 P.L.T. 72 = A.I.R.1927 Pat. 209 (F.B.) 

—S 31—Transfer without consent. 

In the case of a private sale of occupancy holding 
outside a permanently settled estate, if the landlord 
has not consented or is not deemed under the statute 
to have consented, the transfer of occupancy holding 
is not valid against him and the transferee is not his 
raiyat but a trespasser. The procedure under sub- 
Ss. 1 to 3 is a concession designed to facilitate the 
securing of that consent by a diligent purchaser, and 
when an exceptional procedure is conceded to the 
transferee whereby he may obtain the consent of the 
landlord which might otherwise not have been forth 
coming, he must comply strictly with the procedure : 

2 p ; L * J* 476 - Diss * from: 4 P.L.J. 294, Dist. and held 
no longer good law m view of A. I. R, 1922 Patna 114 

L* . w' (Kulwant Sahay and Macpherson, JJ.) 
Uchhab Jena v. Upendra Naik. 103 I.C. 461 = 

6 Pat ‘ 350 = A.I.R. 1928 Pat. 173. 
—•—A purchase * tv a non-transferable holding with- 
out the consent c .*j co-sharer landloHs is not a 


ORISSA TENANCY ACT, (1913)—S. 227—Setting 

aside sale. 

tenant of the latter, and any one of them is entitled to 
eject him from the holding to the extent of his own 
share in the holding : 10 C.L.J, 618 and 21 C.L.J. 441, 
Rel, on. (Kulwant Sahay and Macpherson, JJ,) 
Uchhab Jena v. Upendra Naik. 103 I.C. 461 = 

6 Pat. 350 = A.I.R. 1928 Pat. 173. 

—S. 57—Occupancy tenancy—Custom. 

An under-raiyat by custom may acquire certain pri¬ 
vileges of occupancy tenants and it may be that one of 
these privileges is that he is not entitled to be ejected 
merely on notice under S, 57. But he could not by 
custom acquire the status of occupancy tenant, 
(5 Pat. L.J. 373. Foil.) (Das and Adami, JJ.) Ragu- 
nath Misra v. Ram Behera. 75 I.C, 427 = 

1 Pat. 167 = 5 P.L.T. 140 = A.I.R. 1922 Pat. 548. 

—S, 117—Rafa tankidars. 

The nature of the Rafa-tankidari interest is a ques¬ 
tion for determination in each case and they cannot be 
classed as a whole either as tenures or as raiyati hold¬ 
ings. 

The status of Rafa-tankidars in the particular case 
was that of tenure holders and the tenants under them 
were occupancy raiyats. 

In 1838 during the resumption proceedings by the 
British Government a compromise was entered into 
between some of the Tankidars and the Government 
to the effect that on condition of their agreeing to pay 
rent at a certain fixed rate no enquiry would be made 
as to the liability of their interests to be resumed. The 
rates so fixed were known as Rafa-tanki, or compro¬ 
mise quit-rents, and the holders of these lands came 
to be known as Rafa-tankidars. In many cases Rafa- 
tankidars belonged to the raiyati class, but this in itself 
is not sufficient to show that their interests were neces¬ 
sarily those of raiyats i*ather than tenure-holders, 
1 Pat. 167, A, I. R. 1922 Patna 548. Overruled, 
(Dawson Miller, C.J., Mullick, Das, Kulwant Sahay 
and Jwala Prasad , JJ.) Balunki Rout v. Sri 
Kunja Behari Deb, 405 I.C. 633 = 6 Pat. 698 = 

9 P.L.T. 72 = A.I.R. 1927 Pat. 209 (F.B.) 
—S. 193— Scope of. 

- Purchaser, 

A suit for khas possession against a purchaser of a 
non-transferable tenure without the consent of. the 
landlord is cognizable in a civil Court. A suit of this 
nature is not a suit contemplated or provided for in 
the Orissa Tenancy Act, and S. 193 of the Act does 
not apply to such a suit, fKulwant Sahay and 
Macpherson, JJ.) Secretary of State v. Nalabar 
Mangraj. 103 I.C. 435 = 6 Pat. 358 = 

A.I.R. 1927 Pat. 254. 

- Tenant at half rate. 

Where there was a grant in perpetuity to the 
ancestor of the defendant at half rent to be held 
during good behaviour and the settlement khatians of 
1905 and 1920 described the status of the defendant as 
that of a tenure-holder and the settlement kewat of 
1920 described the tenures as non-transferable interest 
resumable for mis-behaviour, 

Held : that the status of the defendant is that of a 
tenure-holder. The relation between the parties must 
be governed by the provisions of the Orissa Tenancy 
Act, and the suit as against the defendant for posses¬ 
sion was cognizable by the Collector and not in the 
Civil Court. (Kulwant Sahay and Macpherson, JJ.) 
Secretary of State v. Natabar Mangraj. 

1 • 103 I.C. 435 = 6 Pat. 358 = 

A.I.R. 1927 Pat. 254- 

S. 227—Setting aside sale. 

An application under S. 227 (3) of the Orissa 
Tenancy Act for setting aside a sale on the ground 
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ORISSA TENANCY ACT, (1913)—S. 236—Under 
tenant. 


that the holding was purchased by the judgment- 
debtor himsetf through another person is not an 
application under S. 47 of the Code of Civil Proce¬ 
dure, and the proper article applicable is Art. 181 and 
not Art. 166 of the Limitation Act: 38 I.C. 209, Foil.; 
A.I.R. 1925 Cal. 351, Diss, from. {Kulwant Sahay 
and itrrr epherson, JJ.) Anila Chakan Paduan v. 
Nimai Bahubalendra. 101 I.C. 564=8 T.L.J. 186 = 

6 Pat. 366 = A.I.R. 1927 Pat- 177. 
—S- 236—Under tenant. 

—- Homestead land . 

Section 236 applies to an under-tenant of homes¬ 
tead land, whereby he is not liable to ejectment on 
mere notice to quit. 21 Cal. L. J. 478, followed. 
(Das and Adami, JJ.) Kanduri Sahu v. Arjun 
Sahu. 70 I.C. 356 = 1 Pat. 161 = 

AIR 1Q99 Pnt 416 

OUDH CHIEF COURT RULES (CIVIL RULES.) 

—Ch. 13, R. 1, cl. 2—Valuation and jurisdiction. 

Valuation determining jurisdiction is the valuation 
by plaintiff for the purpose—Appeals above Rs. 500 
are triable by a Bench of two judges. {Misra, J.) 
Mohammad Siddique Khan v. Risaldar Khan. 

95 I.C. 127 = A.I.R 1926 Oudh 479. 

—R. 68—Principle. 

-— C. P. Code, O. 17, R. 1 —Costs on ad jonrnmcnt. 

The principle which the Court awarding the costs 
should always bear in mind is that it should order the 
payment of a sum commensurate with the costs, 
which in the opinion of the Court the party ready to 
proceed will have to incur owing to the adjournment. 
The amount to be awarded should not be one of the 
nature of penalty or of punishment. It is this very 
principle that is underlying R. 68, Oudh Civil Rules, 
which deals with the costs of adjournment. (Misra, J.) 
Gaiendra Shah v. Ram Charan, 121 I.C. 894 = 

7 O W N. 197 = 4 Luck. 529 = 
A. I. R. 1930 Oudh 171. 


—R. 19C—Ancestral property. . , 

Village forming part of an estate as defined m the 
Oudh Estates Act 1869, is ancestral land within the 
definition of the term as given in R. 190 (b) only so 
long as the property continues to be go\erned by the 
provisions of the Oudh Estates Act. The pioperty 
must be considered to form an estate or part of an 
estate as defined in the Oudh Estates Act so long as 
the property continue to be governed by the Oudh 
Estates Act but it cannot be considered to be such 
estate or a part of an estate when it ceases to be 
governed by that Act. (Wazir Hasan and Snvas- 
tava JJ.) Muhammad SJsman Khan v. Bankev 
Lal ’ 6 0-W.N. 759 = A.I.R. 1929 Oudh 467. 

—R. 277—Failure to deposit. 

An order adjudicating a person an insolvent cannot 

be annulled for failure to deposit costs of publication 
under S. 30 of the Provincial Insolvency Act V Of 1920. 
where costs are not deposited the only remedy for 
the Court is under R. 277 (3) to recover the costs from 
the insolvent’s property if the property is sufficient for 
the purpose, or to remit the costs, if the property is 
insufficient. (Stuart, C. J • and Raza,. J.) Hak 
Kishore v. Masum Ali Khan. 6 O.W.N. 1093 — 

A.I.R. 1930 Oudh 53. 

—R. 289—Letters of administration. 

-- Trial as suit. 

Full fee should be allowed in 
grant of letters of administration 
and opposed. Succession Act, S. 295. 

Srivastava, JJ ■) T, NaTHON v . Mrs. A. S. Naihan. 
mil 220 = 7 O.w. N. 373=A.I.R. 1930 Oudh 272. 


case where 
is ashed for 
(Raza and 


OUDH CIVIL DIGEST, (1912)—Para 118-Certifi¬ 
cate by munsarim. 

—CRIMINAL. 

—Ch. 5, R. 14—Irregularity. 

No objection was taken to the original selection of 
the jurors, eight of whom were present in the Court, 
and instead of conducting a second ballot, as required 
by R. 14, Ch. 5. Oudh Criminal Rules, the Judge 
chose live out of the eight present. The Judge asked 
the accused whether they had any objection to this 
selection but they had none, 

Held : that the irregularity was covered by S. 537, 
Cr. P. Code, and did not vitiate trial : 8 Cal. 739, 
Foil. ; 33 All. 385, Not. Foil. [But see A.I.R. 1927 
Cal. 242.] {Raza and Pull an, JJ.) Ram AdhiN v. 
Emperor. 114 I.C. 814 = 6 O.W.N. 97** 

30 Cr. L.J. 384 = A.I.R. 1929 Oudh 154. 
OUDH CIVIL COURTS ACT (XIII of 1879). 

—S. 16—District boundaries. 

It is for the executive authorities to determine the 
district boundaries and when these are determined 
the Civil Court accepts these boundaries. (Raza 
and Ptillan, JJ), Kamalakant Prasad Singh v. 
Nageshar Prasad Singh. Ill I.C. 471 (Oudh.) 
—S. 17—Valuation of Suit. 

■- Subject-matter. 

Where the plaintiffs brought a suit for possession 
of a half share in a house either by partition or by a 
decree for joint possession and the defendant had pur¬ 
chased the house for Rs. 215 at a Court sale but the 
plaintiff valued the suit at Rs. 300 for purposes of 
jurisdiction and the defendant contended that he had 
built a pucca house after pulling down the house 
purchased by him at the Court sale and prayed that if 
a decree for possession was passed in plaintiffs’ favour 
compensation must be given to him as his new house 
was of considerable value and it was discovered that 
the value of the house was overRs. 2,000, 

Held, the subject-matter of the suit was the value 
of half a share in the house as it was when the defen¬ 
dant purchased it, and that the house built by the 
defendant was not part of the subject-matter of the 
suit within the meaning of Sec. 17 of the Oudh Civil 
Courts Act, and therefore the suit was not under¬ 
valued. (Dalai, J.C.). Abdullah v. Mahammad 
Nazir. 80 I.C. 1694=A.LR.. 1928 Oudh 163. 

—S-18—Appeal. 

An order under C. P. Code O. 21, R. 71 is not a 
separate proceeding. Though the amount involved in 
the order may be less than Rs. 5,000 if the suit out of 
i which the proceeding arises is of the value of more 
than Rs. 5,000, the appeal lies to the Judicial Com¬ 
missioner and not to the District Judge. ( Daniels , 
J.C.), Angner v. Nawab Mirza Mohammed Sajjad 
Ali Khan. 88 I.C. 131=12 0-L.J. 261 = 

2 O.W.N. 212 = 28 0-C. 327 = A.I.R.1925 Oudh 397. 
—S- 37—Redemption Suit. 

A claim to redeem a mortgage of 1795 can only 
succeed if it is shown that the instrument of mortgage 
had fixed a term within which the property comprised 
might be redeemed and the term had not expired 
before 15th February 1856. (Stuart, C,J. and Raza , 
J) Sardar Singh v. Ganga Baksh Singh. 

106 I.C. 363 = 2 Luck. 437 - 6 O.W.N. 1243 = 

A.I.R. 1928 Oudh 20. 

OUDH CIVIL DIGEST, (1912,) 

—Para- US—Certificate by munsarim. 

The certificate as to whether service was suffi¬ 
cient or not, under O. 5, R. 23, C.P. Code if signed by 
the munsarim and not by the presiding officer of 
the Court, is neither legal nor of value. (Dalai, A. J . 
C ) Mathura Singh v. Sheg Mohan Prasad. 

74 I.C. 792 = 10 O.L.J. 337 = A.I.R. 1924 Oudh 237 
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OUDH CiyiL DIGEST. (1912)-Para 172-Fees of 
pleaders- 

Para 172— Fees of Pleaders- 

Filing of vakalatnama before date cf hearing by 
one pleader and the conducting of appeal by another 
does not disentitle the party to full fees. ( Daniels 

and Lyle , A. J. Cs.) Raghu Indra Pratap Sahi 
v* Saiyed Abu Jafar* qq — 

25 O-C. 279 = A.I.R. 1923 Oudh 55. 
— Para 172—Jurisdiction. 

W here a Court in which a decree has been trans¬ 
ferred for execution makes an order for partial exe¬ 
cution but does not send to the Court passing the 
decree, the certificate of execution under C. P. Code, 
S. 41 and where there is still scope in the former 
Court for the satisfaction of the decree, it is not 
divested of its jurisdiction until it sends the certificate 
of execution under C. P. Code, S. 41, {Dalai, J. C.) 
Syed Mahammad Shakir v. Jugal Kishore. 

85 I.C. 455 = 28 O-C. 169 = A.I.R. 1925 Oudh 462. 
—Para 272—Applicability. 

Only cases decided on confession of judgments 
made at once are governed by Cl. 7, Para. 272 and 
not cases in which there has been some contest. 
Pleader’s fees should be charged at the full scale 
under Cl. 6 if the case has reached the stage of 
framing of issues. ( Wazir Hasan, A. J. C.) Baldeo 
Singh v. Jai Singh. 80 l.c. 504 = 

27 O.C. 265 = A.I.R. 1925 Oudh 139. 
—Para 272—Execution proceedings. 

- '—Fees. 


The intention of the rule is that the fee fixed for 
the case should cover execution proceeding also 
whether an objection is filed by the judgment-debtor 
or not. ( Daniels, J. C.) Swami Dayal v. Maosood 
Husain. 88 I.C. 141 = A.I.R 1926 Oudh 39- 

OUDH COURTS ACT (U P. IY of 1925 ) 

—S- 7—Scope- 

* - —Ordinary original jurisdiction. 

Though it may te conceded that according to S. 7 
the Chief Court of Oudh has original jurisdiction in 
civil matters o\er certain classes, yet it cannot be 
considered to be Court of " ordinary ” original civil 
jurisdiction as required by S. 195 (3), Cr. P. Code, 
because jurisdiction conferred by S. 7 is not an 
‘ ordinary” original civil jurisdiction. {Wazir Hasan, 
J.) Panchu V. JUMMAN. 121 I.C. 90 = 

6 O.W.N. 848 = 1929 Cr.C. 589 = 31 Cr.LJ. 205 = 

A.I.R. 1929 Oudh 515. 

S- 11—Authority of rules. 

The Oudh Chief Court has authority to fix the 
pc nod of limitation under the provisions of S. 11, 
Local Act IV of 1925; for presenting an application for 
a declaration under S. 12 and the rule so framed when 

the Local Government and published in 
the Official Gazette has the same authority as a rule 
contained in Scb. 1, C. P. Code. (Stuart, C.J. aud 
I\aza,J.) Mr. Braj Rani v. Sebla Din. 
f 1061.C. 496 = 3 Luck. 145 = 4 O.W.N. 1173 = 

- A.I.R. 1928 Oudh 108. 

S. .^.-'Certificate when granted. 

A certificate for further appeal may be granted if 
the decision for which a further appeal' is proposed to 
be preferred is : (1) opposed to any general principle 
of law ; or (2) it involves a question ol public interest • 
or (j) is contrary to any recognised nrerprVr/ 
(Hasan, J.) Usur An Beg Mim”. Nathu 

96 rc. 32E = 1 Luck. 44C =3 O.W.N. 574 = 

-— -Where the second Appellate Court sets aside 
the lower C ourt’s juc*gn enl cn the ground that it was 
nojutgmrnt inlaw, certificate cai\ iit be granted 
t Misra, J .) Bishesmvaf Dayal Slachman Ram! 


OUDH'COURTS ACT, (1925)—S. 40—Applicability. 
96 I.C. 939 = 1 Luck. 483 = 3 0. W .N. 576 = 

A I R. 1926 Oudh 415. 
— —"—Question as to interpretation of document— 
Certificate cannot be granted. (Misra, J .) Bishesh- 
war Dayal v. Lachman Ram. 96 I.C. 939 = 

1 Luck 483 = 3 0-W.N- 576 = A-I.R. 1926 Oudh 415. 

■-Cases in which there may be involved questions 

of public importance or which may be important 
precedents governing numerous other cases, or in 
which, while the right in dispute is not measurable in 
money, it is of great public or private importance, are 
fit ones for certificate under S. 12(2). {Misra, J). 
Bisiieshwar Dayal v. Lachman Ram, 

96 I.C. 939 = 1 Luck. 183=3 O.W.N. 576= 

A.I.R. 1926 Oudh 415. 

—S. 12—Limitation. 

An application for a declaration that an appellate 
decree made by a single Judge of the Chief Court in 
second appeal is a fit decree for appeal to a Bench 
consisting of two Judges, is time-barred if presented 
more than thirty days after the date of the judgment 
under R. 7, Ch. 12, Oudh Chief Court Rules, though 
the rule allows discretion for the admission of such an 
application to grant further time if good cause is shown 
for its presentation. {Stuart, C.J. and Raza , J.) Mt. 
Braj Rani x>. Sibta Din. 106 I.C. 496 = 3 Luck. 145= 

4 O.W.N. 1173 = A-I.R. 1928 Oudh 108. 
—S. 12—Scope. 

The right of third appeal conferred under S. 12 (2) 
of the Act is not wider than that conferred upon a 
litigant under the provisions contained in Letters 
Patent of a High Court. Under S. 12 (2) the intention 
of the legislature is to curtail the right of appeal. 
(Misra, J.) Bisheshwar Dayal v. Lachman Ram. 

96 I.C. 939 = 1 Luck. 483 = 3 O.W.N. 576 = 

A.I.R. 1926 Oudh 415. 

*~B. 12—Scope of arguments. 

Where a case is declared to be a fit one for appeal 
under S. 12, sub-S. (2) the appellant is entitled to 
argue the appeal on all the points taken in the appeal 
and is not confined to the points considered by the 
Judge certifying the fitness. {Raza and King, JJ.) 
M ah mu du l Hasan v . Baldeo Singh. 100 I.C. 851 = 

„ A.I.R. 1927 Oudh 183. 

S. 12—Second appeal. 

No appeal lies from an order under O. 41, R. 23, 
h . P. Code, passed by a single Judge of the Appellate 
Court in exercise of his appellate jurisdiction. (Stuart, 
and Wazir Hasan, J.) RIaiiabir v. Mt. 
Mitiian - 123 I.C. 853 = 6 0-W.N. 1011 = 

. . A.I.R. 1930 Oudh 195. 

*t , 12 ’~TeBt for^certificate. 

The test to be applied in granting leave to appeal 
should be whether the question involved is one of 
public importance or of some such importance that 
the grievance complained of caused by the decree 
passed in appeal is not measurable in money : A.I.R* 
926 Gudli -U 5 , Foil. {Gokaran Nath Misra, J .) 
Mohan t>. Parmai. 97 I.C. 569 = 3 O.W.N, 639 (Oudh.) 
S. 4C —Applicability. 

A District Judge may transfer to any Subordinate 
Judge under his administrative control any appeals 
pending before him from the decrees or orders before 
1 im. But an order of a Munsif under S. 476 refusing 
to prosecute a person under S. 193, Penal Code, is not 
an order of a Munsif within the meaning of S. 40, and 
the District Judge to whom the appeal from that order 
is preferred 1 as no jurisdiction to transfer it, to be 
(Grided by a Subordinate Judge, {Stuart, C J. t and 
J.) Bismillah Khan v. Shakir Ali. 

114 LC. 812=5 O.W.N. 882 = 4 Luck. 155 = 
30 Cr. L.J. 382 = A.I.R. 1928 Oudh 4S4. 
















490 


489 CIVIL, CRIMINAL AND REVENUE 


OUDH COURTS ACT. (1925)—S. 18—Applicability. 
—S. 48—Applicability. 

■ —No term fixed. 

Where there was no term fixed for redemption in the 
tbortgage of 1849 and if there was any such term fixed 
it had not expired before the 13th dav of February 
1656: ’ 

Held : that the provisions of S. 48, Oudh Courts 
Act, 1925, were inapplicable and that the provisions of 
Art, 148, Limitation Act, 1908, were applicable. (Wazir 
Hasatdand Qokarcn Nath Misra,JJ,)- Suraj Bakhsh 
v, Ganga Bakiish. 105 I.C. 93“ 

4 O.W.N. 882 = A. I. R. 1927 Oudh 457. 
OUDH ESTATES ACT, (I of 1869, as amended by 
III of 1910.) 

—Confiscation—First Settlement. 

The defendants did not claim any under-proprietary 
rights at the first settlement and though the tasfia 
lagan described the defendant's ancestors as holding 
under a gift yet they had all along been recorded as 
ordinary tenants, 

Held : that any rights possessed by the defendants 
before the annexation of Oudh cannot be considered 
to have been wiped out as a result of the general con¬ 
fiscation ; and that though no decree for under-pro¬ 
prietary rights was obtained at the first regular settle¬ 
ment, the defendants can claim such rights in a sub¬ 
sequent suit : A,I,R, 1927 Oudh 74, Foil. ( Srivastava, 
J,) Jas Karan Singh v. Ram Tahal. 

114 I. C. 307 (Oudh). 

- - Under-proprietary rights. 

The effect of confiscation and subsequent restora¬ 
tion of immoveable properties in the province of Oudh 
is not the same in the case of taluqdari and non-taluq- 
dari properties. Under-proprietary tenures were 
relieved lrom the effect of the confiscation by the 
letter of the ICth October 1859 subsequenty appended 
to the Oudh Estates Act, 1869. {Wazir Hasan, 
A.J jC.) Jacmchan Singh v. Ram Dayal. 

61 I.C. 135“8 O.L.J. 4 = 
A.I.R. 1921 Oudh 42. 

—•Najib-ul-tarfain—Meaning of. 

The expression napb-ul-tarf am in the connection 
in which it is used in the Oudh Estates Act means 
nothing more than that the person to whom it is 
applied is a person of good family on both sides. It 
does not mean that he must be the offspring of parents 
who belong to the same biradri. {Lindsay, J-C ., 
and Daniels, A. J. C.) Ahmad Khan v. Hurmusji 
Khanum. 61 I-C- 177*=8 0-L. J. 27“ 

A. I. R. 1921 Oudh 81. 

—Personal Law. 

The Oudh Estates Act (I of 1869; and the Amend¬ 
ing Act (III of 1910) are not designed to force the 
aibitrary and unnatural line of succession on all 
taluqdars regardless of their family law, but are meant 
to be adopted to the c ire uni stances of different classes 
of taluqdars, except where an express deviation is 
made from the rules ordinarily applicable. (Viscount 
Sumner.) Rachuraj Chandra v. Ram Sibhadra 
Kunwar. 108 I.C. 673 = 3 Luck. 76* 

55 I.A. 132“26 A.L.J. 609 = 30 Eom. LR. 822 = 

32C.W.N. 1001=5 O.W.N. 443 = 
A I.R. 1928 P.C, 87 =55 M.L.J. 778. 

•- Estate . 

If nothing were known as to how or when a certain 
property left by a deceased Talukdar came into his 
possession, it might fairly be held that in the absence 
of any evidence, bis personal law should be applied to 
questions of succession thereto and this would be still 
more strongly the case if it were shown that the pro¬ 
perty had been atquned subsequent to the limcoi the 
British annexation. But when definite evidence regard- 
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ing the history of the property is available, the onus 
of proof may be shifted to the party claiming that the 
property formed part of the "estate 1 ’ of the deceased 
as defined in the Oudh Estates Act. {Lindsay, J. C. 
and Daniels, A. ,/. C.) Mt. Imtiazi Begam v. 
Mt. Hurmuzi Khanam. 61 I.C. 196=8 O.L.J. 67 = 

A.I.R. 1921 Oudh 59. 

—Primogeniture. 

Under the Oudh Estates Act the succession to col¬ 
laterals opens on the death of the widow just as under 
the ordinary Hindu law, and the reversioner during the 
lifetime of the widow has no more than an expectancy, 
and so has no interest in the property which he is 
competent to transfer or bind. 

In a suit by a reversioner for a declaration that the 
alleged will of the deceased giving his widow power 
to adopt, was void, the Court can only make a declara¬ 
tion binding on the widows. But it is not within its 
competence to make a valid declaration that would 
create in the reversioner’s favour an interest in the 
property that did not otherwise exist. (Sir Lawrence 
Jenkins.) Thakurain Harnath Kuar v. Thakur 
Indar Bahadur Singh. 71 I.C. 629— 

50 I.A. 69 = 37 C L.J. 346 = 45 All. 179 = 
27 C. W.N 949 = 26 O.C. 223 = 18 M.L.W. 383 = 
33 M.L.T. 216-5 Pat- LT- 281 = 9 O.L.J. 652 = 
2 Pat. L R. Civ. 237 = A. I. R. 1922 P.C. 403 = 

44 M.L.J, 489. 

—Retrospective. 

Under Section 14 a devise in favour of a younger 
son in case of list II if validly made took the estate 
outside the operation of the Act. The new Sect. 14 
was made retrospective except that it was not to 
operate to deprive any person of a title which had 
lawiully vested in him before the ccmmencement of 
the Act. The result was that where a valid bequest 
of taluqdari property has been made to a younger son 
before the ccmmencement of the Amending Act, such 
property in the hands of the legatee again became 
taluqdari property. The section however does not 
operate to convert an invalid bequest into a valid 
bequest. \ Daniels and Lyle, A.J-Cs.) Nageshar 
Sahai v. Mata Prasad. 69 I.C. 73C = 

9 O.L.J. 235 = 25 O.C. 189 = 
A.I.R. 1922 Oudh 236. 

—Scope of. 

Although under S. 14 a transfer made to remote 
heir would remove the estate from the operation of 
the Act, the Amending Act of 1910 definitely brought 
back within the operation of the Act, all estates 
which had been so transferred. 36 All. 373, (P. C.) 
Ref. {Pullen, J,) Mohamed Ali Khan v. Nisar 
AliKiian. 109 I.C. 835 = 1 L C. 592 = 

A I R. 1928 Oudh 67. 
Every talukdar is competent to dispose of his 
property under certain conditions, either by deed or 
by will, and if any such deed or bequest breaks the 
line of succession prov ided by the Act the taluqa 
ceases to be regulated by the special provisions of the 
Act and becomes subject to the ordinary laws of in¬ 
heritance. If, however, the transfer or bequest is to 
the next heir in succession according to the Act, such 
transfer or bequest does not break the limitations. 
Under the Amending Act, Act III of 1910 it is not 
necessary in order to save the limitations that the 
transfer of bequest should be to the immediate next 
heir but where the succession in dispute had opened 
before the passing of the Act it will have no bearing 
on the case except in certain respects with regard to 
which it was made retrospective; the rule of male 
lineal primogeniture applies alter the special succes¬ 
sions provided by clauses 1 to 10 are exhausted, and 
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OUDH ESTATES ACT, (18C-6)—Transfeis before 
amendment. 

where Cl. 11 is invoked. ( Lord Phillimcre, J. J 
Sitha Baksh Singh v. Sital Singh. 60 I.C. 54b = 

43 All- 245 = 48 I.A- 228 = 24 O-C- 107 = 
19 A.L.J. 337 = 33 C.L.J. 520 = 25 C-W-N- 721 = 

8 O L.J. 214 = A-LB. 1921 P.C. 14 = 

40 M-L.J. 449. 

—•Transfers before amendment. 

A transfer before the Amending Act of 1910 to a 
person who was not the immediate successor, even 
though that person.be in the line of succession, ope¬ 
rates to take the estate out of the special limitations of 
descent. ( Lord Phillitnore.) Lal RAM v. Dy. 
Com MR., Partabgar. 76 I.C. 922=29 C.W.N. 86 = 

1923 M.W.N. 591 = 45 All. 566 = 50 l.A. 265 = 
26 O.C. 257 = 21 ALJ. 777 = 33 M.LT. 355 = 
10 O.L.J. 513 = A.I.R. 1923 P.C. 1GG = 

47 M.L.J. 260. 

Where a taluqais held by a person as taluqdar, bis 
name is entered in lists 1 and 2 and a taluqdar i sanad 
is granted to him, the taluqais an “estate'’ within 
Ss. 1 and 3 of the Act. (Stuart, C. Jand Paza, J.) 
Mirza Md. Sadiq Ali Khan v. Fakhr Jahan Le- 
gam 117 I.C. 385 = 3 Luck. 521 = 

6 O.W.N. 1251*= A.I-R. 1929 Oudh 97. 

—S. 3—Effect of proclamation- 

__ Proprietary and under-proprietary rights. 

The eflect of the proclamation by Lord Canning by 
which proprietary rights in the soil of Oudh were 
confiscated, was that both proprietary and under¬ 
proprietary rights passed to British Government; and 
when the full proprietary right, title and possession cf 
the estate of liloi was re-granted it was a condition of 
the grant that all holding under the grantee should be 
secured by him in the possession ol all the subordi¬ 
nate rights which they formerly enjoyed : A.LR. 
1927 Oudh 74, Affirmed, (Sir Lancelot Sanderson.) 
Kaja Bahadur Raja Bjsunath Sakan Singh v. 
Raw at Singh. 34 C.W.N. 765 = 

A.I.R. 1630 P.C. 179. (P.C.) 

«-—The effect of Lord Canning's 1 reclamation is 

that the whole of the rights in the soil of Oudh, with 
the exception of the estates specially exempted, pass¬ 
ed from the former owners and became the property 
of the Crown. The confiscation- did not vest the 
rights in any one. It vested the rights in the Crown. 
The Crown becoming the absolute owner, all subordi¬ 
nate rights ceased to exist. But when the Crown res¬ 
tored full proprietary rights, tte restoration of full 
proprietary rights involved automatically the restora¬ 
tion of the rights of subordinate proprietors which bad 
originally been held by them against tlie former pro¬ 
prietor : A.I.R. 1927 Oudh 74, Toll. (Stuart, C. J. 
and Paza, J.) Dy. Com Mr. v. Mt. Mukni. 

110 I.C. 56=5 O.W.N. 202=3 Luck. 446= 

A.I.R. 1929 Cludh 80. 

--—The effect of Lord Canning's Proclamation is 

that the whole of the rights in the soil of Oudh, with 
the exception of the estates specially exempted, passed 
from the former owners and became the property of 
the Crown. The confiscation could not and did not 
mean that the rights in the soil became vested in the 
Crown, and theKrown besoming absolute owner, all 
subordinate rights likewise ceased to exist, and the 
restoration by the Crown of full proprietary rights in 
an estate confiscated by Lord Canning s Proclamation 
involved automatically tbf; restoration ol the rights ol 
subordinate proprietor Ouch had been originally held 
by them against the '{iner proprietor: 14 M.l.A. 112; 
11 Cal. 318; 12 lal.il (K t.); and 23 Cal. 483; 

Rcl. on. (Stuay., c. J ., and Wa$it, Hasan, J.) 


OUDH ESTATES ACT, (1666)—S 8—No transfer 

of estate. 

Sheo Bahadur Singh v . RisHnath. 

99 I.C. 876 = 2 Luck. 4 = 4 O.W.N. 15 = 
8 L R.A. Rev. 48 = A. I. R. 1627 Oudh 74. 

(Affirmed on appeal A.I.R. 1930 P.C. 179.) 
—S. 3—Estate. 

Where a wajih-ubarz stated that "Since the date 
of the grant, that is 185S-1859, the village had contin¬ 
ued to remain in the possession and occupation of 
the Raja, and, according to the terms of the grant, it 
was to be held revenue free for 20 years, and from 
November 18/9 the Government revenue was charge¬ 
able, 

Held : the inference was that at the time of the 
first regular settlement the village was held in pro¬ 
prietary right and the presumption was that it must 
have been decreed to him at that settlement and the 
village must be held to be an " estate ’ by virtue of 
the second part of S. 3 : A.LR. 1923 P.C. 70 ; A.I.R, 
1927 P.C. 113 ; and 27 All. 634 ; Ref. ( Stuart , C.J. 
and Wazir Hasan, j ). LAL HARIHAR Pratap 
Bakhsh Singh v. Bisheshwar Bakhsh Singh. 

109 I.C. 422= 5 O.W.N. 299= 3 Luck. 326 = 

A.I.R. 1928 Oudh 307, 

—S. 3—Taluqdar. 

-- Conclusive evidence. 

If a person s name is entered in list 1 of the list 
prescribed by S. 8, Oudh Estates Act, and a certain 
estate is entered against his name in the column 
" name of estate, ’ then according to S. 10, Oudh 
Estates Act, the entry is conclusive evidence not only 
of the tact that the taluqdar was a taluqdar within tie 
meaning of the Act, but also of the fact that he was 
a taluqdar possessed of the estate. This is the signi¬ 
ficance which must be attached to the word “ such ” 
which precedes " taluqdar ” in the last line ol S. 10, 
and it lollows that the estate possessed by him was 
held by him in the manner mentioned in S. 3 of the 
Act : 5 LA. 1, Foil. (Stuart, C. J . and Wazir 
Hasan, J.) HARIHAR Pkatap Baksh Singh v . Bisii- 
eshwar Bakhsh Singh. 1G9 I.C. 422 = 

3 Luck. 326 = 5 O.W.N. 299 = A.I.R. 1928 Oudh 3G’i, 
—S. t — Applicability. 

The phrase “ the said orders ” in S. 6 does not 
include decrees dismissing a previous redemption suit. 
28 All. 1 (P.C.) List. (Daniels, A.J. C,J. BkiJ 
Kishoke v . Bajklng Bahadur. 64 I.C. 271 = 

24 O.C. 28b = A.LR. 1621 Oudh 139. 
“—S' £—Applicability of limitations. 
u> Estate granted m lieu of one in List 5 is governed 
by the rules in List 5 in absence of express terms in 
grant. Such grant and inclusion in List 5 is not ultra 
vires and the limitations constituting the rule ot suc¬ 
cession are valid under the Crown Grants Act. 
(Stuart, C. J. and Hasan, J .). JtGDEO Singh v. 
Deputy Commissioner, Partabgarh. 

2 Luck. 507 = 66 IX. 47=29 OX. 176 = 
3 O W N. Sup. 56*13 O.L.J. 762* 

A I R. 1926 Oudh 431- 

B. £■—Mistakes in entries. 

1 tunes in the names ol deceased persons in the lists 
mentioned in S. 8 do not appear to have been conteni- 
lated by the Act but such entries have no doubt been 
made and they are practically harmless if the names 
were already in fountr lists made under the orders in 
Council or ii the entries do not alter the previously 
acquired rights of any one : 20 All. 119, (P.C.) Foil. 
(Stuart, C. J. and Wazir Hasan, j .) Satgur PrA- 
sad v. Har-Narain Das. Ill I.C. 817 = 

A.I.R. 1929 Oudh 44. 
S. S—- No transfer of estate. 

“ Compromise. 
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OUDH ESTATES ACT. (1869)—S. 8—Presumption. 

A taluqdar, whose name was entered in lists 1 and 
2 prepared according to the provisions of S. 1, Oudh 
Estates Act, died leaving surviving him his widow and 
half-brother. Accordingly the title to the estate 
devolved on the half-brother by virtue of Cl, (6), 
S. 22, Act 1, 1869. The name of the widow, however, 
was entered in respect of the estate in the revenue 
registers. This compelled the brother to institute a 
suit for the purpose of establishing his title to the 
estate against this widow > lie dispute was amicably 
settled by a compromise ; the brother was declared 
to be the absolute owner of the entire estate and the 
widow was allowed to remain in possession of the 
villages by way of guzara, 

Held : that, under the compromise, the brother did 
not acquire the estate as a transferee from the widow. 
The true construction of the compromise was that 
thereby the widow recognized the pre-existing right of 
the brother in the inheritance, and any claim which 
the widow might have had to the estate on the basis 
of her husband’s will was abandoned and that the 
provisions of the Oudh Estates Act still applied to the 
devolution of the estate. (Stuart, C. J. and Wazir 
Hasan, J.) Hakihar Pratap Bakhsh Singh v. 
Bisheshar Bakhsh Singh, 109 I.C. 422 = 

3 Luck. 326 = 5 O.W.N. 299 = 
A.I.R. 1928 Oudh 307. 

—S- 8—Presumption. 

The presumption applicable to an estate entered in 
List II would also apply to an estate not so entered, 
but in regajd to the latter the presumption would not 
be conclusive. The presumption cannot be wholly 
done away with on the estate being removed from the 
provisions of the Act so long as it remains in the family, 
though it may not be conclusive under Section 10. 
1 O.L.J. 758 List. (Kanhaiya Lai and Dalai, 
A. J. Cs .) Zarif-unnisa v. Shafiq-uz-2aman. 

75 I.C. 626-26 O.C. 133 = 10 O.L.J. 535 = 

A.I.R. 1923 Oudh 185. 

—S. 8—Transfer of estate. 

The limitations prescribed by the lists prepared 
under S. 8 are as much rules of succession, so far as 
thev eo as the provisions of Ss. 22 and 23 of Act 1 of 
1869; 10 Cal, 511 (P.C.); 20 Cal. 649 (P.C.) and 
32 All. 599 Rel. on. 

When the line of succession as prescribed by the 
Act is broken by a transfer or bequest of the nature 
mentioned in S. 15, the limitations prescribed by the 
Act either in the lists or in the provisions of S. 22 
disappear and the property thenceforward is subject 
to the ordinary law of succession, and although the 
ordinary law may embrace a rule of custom j in such 
a case the custom must be proved independently of 
the limitations .prescribed by the Act : A. I. R. 
1Q21 P.C, 4 Foil. (Hasan and Misra, JJ.) Achche 
Mirza v. Ahmad Shah. 97 I.C. 922 = 1 Luck. 523 = 

3 0-W.N. 693 = A-I R. 1926 Oudh 594. 

_ _Every talukdar is competent to dispose of his 

nrooerty under certain conditions, either by deed or 
bvwill and if any such deed or bequest breaks the 
line of succession provided by the Act the taluqa 
ceases to be regulated by the special provisions of the 
Act and becomes subject to the ordinary taws of 
inheritance. If, however, the transfer or bequest is to 
the next heir in succession according to the Act, such 
transfer or bequest does not break the limitations. 
Under the Amending Act, Act III of 1910, it is not 
necessary in order to save the limitations that the 
transfer or bequest should be to the immediate next 
bpir * but where the succession in dispute had opened 
before the passing of the Act it will have no bearing 


OUDH ESTATES ACT, (1869)—S. 11—Powers of 
widow. 

on the case except in certain respects with regard to 
which it was made retrospective : the rule of male 
lineal primogeniture applies after the special succes¬ 
sions provided by clauses 1 to 10 are exhausted, and 
where Cl. 11 is invoked. (Lord Phtllimore.) Sitla 
Baksh Singh v. Sital Singh. 60 I.C. 548 = 

43 All. 245 = 48 I.A. 228 = 24 O.C. 107 = 
IQ A.L.J. 337 = 33 C.L.J. 520 = 25 C.W.N. 721 = 
8‘0-L.J. 214 = A.I.R. 1921 P.C. 14=49 M.L.J. 449. 

S. 10—Effect of entry. 

- Conclusive evidence . 

S. 10 provides that the Court shall take judicial 
notice of the lists and shall regard them as conclusive 
evidence of the facts they record : 38 All, 552 (P.C.), 
Rel, on. 

Where therefore a person’s name was entered in 
list 3. 

Held : that in the absence of any evidence to show 
that his name was wrongly inserted in List 3, his 
inclusion in that list is conclusive that the sanad he 
obtained was a primogeniture grant. In other words, 
that he was a taluqdar taking an estate under a primo¬ 
geniture sanad under the provisions of the Act, and 
that the succession to the estate was as provided in 
S. 22 of the Act. (Mr. Ameer AH.) Mt- Nand 
Rani v. Mt. Indar Kunvvar. ion i.<j. 4R5- 

1 Luck. 583 = 54 I.A, 5 = 1927 M.W.N. 21 = 

4 O.W.N. 80 = 31 C.W.N. 485 = 45 C.L.J. 282 = 
25 M.L-W. 751= A.I.R. 1927 P.C. 8 = 52 M.L.J. 497. 

—S. 11—Alienation by widow. 

- Liability for debts. 

The intention of S. 11 read with the terms of Cl.-7, 
S. 22 and the de6nition of "heir” given in the Act, 
seems clearly to be that the widow should not be 
competent to make any transfer of the whole or any 
portion of the estate beyond her lifetime. The words 
“for her lifetime only” seem clearly intended to pro¬ 
vide that while she is to be allowed full enjoyment 
during her lifetime yet she must leave the estate 
unimpaired for the reversioner. Any pecuniary liabi¬ 
lity incurred by her cannot be enforced against the 
estate in the hands of the reversioners after her death; 
A. I. R. 1922 P.C. 403 ; 18 O. C. 289 ; 1 O. D, 264 • 
A.I.R. 1927 Oudh 278. Ref.; 18 Cal. Ill; 25 All.; 470 : 
A.I.R. 1922 P.C. 403 ; A.I.R. 1928 P. C. 87, Dist. 
(Pullan and Srivastava, JJ.) Bisheshwar Buksh 
Singh v, Jang Bahadur Singh. 122 I.C. 614= 

7 O.W.N. 173 = A.I R. 1930 Oudh 225. 

— S. 11—Debts by widow. 

Where the widow of a talukdar enters into a tran¬ 
saction for the construction of a temple not personal¬ 
ly on her own behalf but for the spiritual benefit of 
her husband she must be deemed to have entered into 
the contract as representing the estate and if amount 
of expense incurred by her on account of construction 
is not excessive having regard to property inherited by 
her, creditor claiming costs of construction is entitled 
to enforce his claim against the non-taluqdari property 
left by the widow after her death. (Pullan and 
Srivastava, JJ.) Bisheshwar Buksh Singh v. 
Jang Bahadur Singh. 122 I.C. 614=7 O.W.N. 173= 

A.I.R. 1930 Oudh 225. 

—S. 11—Powers of widow* 

Section 11 is not a complete code laying down the 
powers of transfer to be enjoyed by every class of 
person referred to in the Act. S. 11, does not apply to 
talukdar’s widow and as they are not expressly debar¬ 
red from exercising powers of transfer, they may 
exercise such powers of transfer as are ordinarily 
exercisable by tenant for life. (King,J,) Krishna* 
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OUDH ESTATES ACT, (i860)—S. li—Validity of 

will. 

pal Singh v . Sri Raj Kuar. 104 I.C. 293 = 

„ 1 LC. 97 — A-I R. 1927 Oudh 278. 

—S. 11—Validity of will. 

Will executed by taluqdar conferring upon his 
nephew some powers as testator—Subsequently it 
provided three consecutive life estates—Creation of 
fourth on termination of first three—Authority for 
appointment of nominee to last holder of three life 
estates or choice of election to descendants of three 
life-holders—Failing that Government empowered to 
appoint successor—Will was held invalid as not con¬ 
ferring absloute interest and creating interest in persons 
unborn. ( Stuart , C.J. and Raza, J.) Nisar Ali 
Khan v, Muhammad Ali Khan. 119 I.C. 337 = 

6 O.W.N. 542 = A.I.R. 1929 Oudh 424. 

—S. 12—Entailed estate. 

Creation of an entailed or inalienable estate is not 
permitted under the Indian Law and would fail even 
if the will had been valid by complying with all 
the conditions laid down in Section 13 of Act I of 185?. 

A successive life estate may be given to certain 
persons, within the limits prescribed by Section 12 of 
Act I of I860, but the ultimate reversion must in that 
case be absolutely granted to a person or persons in 
existence on the expiry of the last life estate and no 
restraint on alienation inconsistent with the grant of a 
full estate to the ultimate beneficiary or legatee can 
be recognised. ( Kanhaiya Lai and Dalai , A,J. Cs.) 
Chaudhrain Zarif-un-nisa V. Chaudhri Shafiq- 
uz-zaman, 75 I.C. 626 = 26 O.C. 133 = 

10 O.L.J, 535 = A.I.R. 1923 Oudh 185. 
—S. 13—Applicability. 

Section 13, Cl. ( 2 ), refers to a younger son of a 
Talukdar whose name is entered in List 5 and who does 
make a transfer of the property covered by that list. 
It is difficult to hold that if a Talukdar’s name is enter¬ 
ed in two lists, that is List No. 2 and List 3 or List 5 , 
and he makes a transfer of his property in List 2 to 
his younger son, the transfer should be considered to 
be good without the formalities required under S. 13 
or that all the property transferred is to continue to 
remain Talukdari property. The intention of the 
Legislature in making exemption in favour of a 
younger son of a Talukdar whose name was entered 
in List 5 or List 3 was to make that exemption opera¬ 
tive only when the property transferred was of the 
““V lis *' . A.I.R. 1925, P.C. 272, Rel. on. (Stuart, 
L " J • wet Misra, J .) Ahmad Azim v. Safi Tan 

97 I.C. 897 = 2 Luck. 335 = 3 O.W.N. Sup. 102 = 

A.I.R. 1926 Oudh 561. 

—S. 13—Interpretation. 

S. 13 provides an exception in favour of a person 
who would have succeeded to the estate if the 
taluqdar or grantee had died intestate under the 
special provisions relating to succession embodied in 
the Act, if the estate was one to which those special 
provisions relating to succession were applicable or 
under the ordinary law of the tribe and religion of the 
taluqdar or grantee, if the special provisions relating 
to succession, so laid down, were not applicable. The 
person in whose favour the exception has been made 
would m any case be the person who would have been 
the immediate heir or the heir-at-law of the taluadar 
or grantee, had the latter died intestate, according to 
the law applicable to his estate. It is difficult to 
“ n “ iv . e | bat was intended to extend the exception 
“ Persons, who would have been entitled to 

if Ac I o n M °[ fy y law in case of iKestacy as 
„J\ Ct i 7 , 18 f 9 had not been passed. (Kanhaiya Lai 

and Dalai, A. J. Cs.) Zarif-vnnisa v. SHAFig-uz- 



OUDH ESTATES ACT. (I860)-S- 14—Younger 
son. 

zaman, 75 I-C 628 = 26 O.C. 133 = 10 O.L.J. 53: = 

„ A . A.I.R. 1923 Oudh 185. 

—S. 13-A.—Applicability. 

Per Daniels, J, C. and Simpson, A.J. C. (Dalai, 
A* ./■ G., dissenting ),-—A will made by a taluqdar of 
an estate entered in list II of the lists prepared under 
S. 8 of the Oudh Estates Act, in favour of an agnate 
of the testator, who is not the nearest agnate at the 
time of the testator’s death, is governed by Sub-S. (2) 
of S. 13-A of Act I as amended by the Oudh Estates 
Amendment Act of 1910, (Simpson. A. J. C. on 
difference between Daniels, J. C, and Dalai. A. ,J. C.) 
Achal Singh v. Shaghunath Kuer. 90 I C 470 = 
29 O.C. 51 = 2 O.W.N. 713 = 12 O.L.J. 602 = 

„ ,, „ A.I.R. 1926 Oudh 2. 

S. 14—Remote heir. 

- Amending Act. 

Although under S. 14 a transfer made to remote 

heir would remove the estate from the operation of 

the Act, the Amending Act of 1910 definitely brought 

back within the operation of the Act all astates which 

had been so transferred : 36 All. 373. (P.C.), Ref. 

(Pullan, J.) Mahomed Ali Khan v. Nisar Ali 

Khan - 109 I.C. 835 = 1 L.C. 592 = 

a ., —. , A.I.R. 1928 Oudh 67. 

S. 14—Right to bequest- 

Decree against taluqdars obtained by testator’s 
piedecossor and certain others, granting under¬ 
proprietary rights-On appeal by taluqdar decree 
reversed—Persons other than testator’s predecessor 
preferring second appeal, decision of Court of first 
instance affirmed-Subsequently all persons including 
predecessors of testators recognized and recorded as 
under-proprietors—Fact not disputed in litigation 
between testator’s predecessors and taluqdars— 

I Hough predecessors of testator were not parties to 
appeal the evidence was held sufficient to show their 
title as under-proprietor and bequest made by them 

J? eld va! *d. A. I. R. 1925 Oudh 732; A. I. R. 
P. C. 383, Folt. (Misra and Rasa, JJ .) Faqir 
Laksii Singh v. Uderaj Singh. 119 1 c 456 - 

® O.W.N. 624=A.I.R. 1936 Oudh 29. 
—S. 14—Scope of. 

, P f r -Y' Hasa , n > A. J, C.~ S. 15 as well as S. 14 
deal with cases of transfer made before and also after 

le passing of t ;e Act. (Dalai, J, C. and Wazir 
Hasan A. J . c.) Mt. Indar Kuar v. Mt. Nand 
kam Kuar. 80 j c 333- 10 q.L.J, 657 = 

« ,, c . A.I.R. 1924 Oudh 273. 

^Succession after bequest. 

here the judgment-debtor is one of the persons 
1 _ en lol \ e in Cl. (2), S. 13 (A), he holds the village 

t0 11101 bis grandfather subject to the 
sc me conditions and to the same rules of succession as 

Rni Z Tf ^ nder S - 14 : A * L R * 1925 Oudh 709, 
o .* ' * O* 277, Dist. (Wazir Hasan and 

JJ') Muhammad Usman Khan v, 
—S V L * 6 0 W ‘N‘ 759=A.I.R. 1929 Oudh 467. 

rr a ^ oun £ er son. 

n er Section 14 a devise in favour of a younger 

outsSp Cn f i e ° f list 11 validly made took the estate 
* ‘ he operation of the Act. The new Sect. 14 
n “ “7 retrospective except that it was not to 
1 'ivvfnU ■ t0 oeprive any person of a title which had 
thp Art V< ^i ec m before the commencement of 
nf / !/, * j . res ult was that where a valid bequest 
son an t , P ro P ert y had been made to a younger 
snrli , TG ie C : ommen oement of the Amending Act, 
benmL r °? e / ty , 10 . the hands °f the legatee again 
dnevrw a ^ U( l^ri property. The section however 
operate to convert an invalid bequest into (tj 
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OUDH ESTATE8 ACT (1869), S. 15—Appll- 
oabllity. 

valid bequest. (Daniels attd Lyle . A. J. Cs.) 
Nageshar Sahai v. Mata Prasad. 69 I.C. 730= 
9 O L.J. 255 = 25 O.C. 189 = A.I.R. 1922 Oudh 286. 
—*S. 15—Applicability. 

S. 15 is wrongly applied to property which is not 
under transfer at the time of the passing of Act I of 
1869, W hatever transfers may have been made bet¬ 
ween the 1858 and 1869, that is, after the Summary 
Settlement and before the passing of the Act, if at the 
time of the Act the property is in the possession of the 
Talukdar unburdened by any trusts or vested interest, 
the provisions of S. 15 will not apply. S. 15 
was enacted to take out of the Act estates which 
at the time of the passing of the Act were held 
by persons other than Talukdars with whom Summary 
Settlement was made. (Dalai, J. C. and Wazir 
Hasatti, A.J.C.) Mt. Indar Kuar v. Mt. Nand 
Rani Kuar. 80 I.C. 333=10 O L.J. 657 = 

A. I. Hi 1924 Oudh 273. 

—S* 1C—Arbitration. 

- Award is transfer. 

Where the several claimants to the estate of a 
deceased taluqdar referred their dispute as to succes¬ 
sion by interpreting a will left by the taluqdar to 
arbitration and under the award so made, one of them 
got a portion of the property which he would not have 
got according to the provisions of the Act. 

Held : that the award must be treated as a transfer 
under S. 15 to a person not qualified by S. 13 and so 
the property got by him must be held as got outside 
the Act and its succession would in.futxire be regulated 
by the rules which would govern the succession to 
property bought from an outsider, but the taking of 
an estate out of the statutory entail does not per se 
render inoperative a statement made in the Act that 
the particular estate descended by custom in a parti¬ 
cular manner: A. I. R. 1923 Oudh 185, Affirmed. 
(Lord Phillimore.) Deputy Commissioner of 
Barabanki v Shafiq-uz-zaman. 113 I.C. 113 = 
3 Luck 372 = 55 I.A. 303 = 29 M.L.W. 793 = 
5 O.W.N. 565 = 32 C.W.N. 1120=48 C.L.J. 419 = 
A. I. R. 1928 P.C. 202=56 M.L.J. 601 (PC.) 
— S. 15—Custom. 

Where by the operation of S. 15 of the Act, a 
Talukdari Estate governed by the- Act and recorded 
in list II of the Act as an estate devolving on a single 
heir is taken out of the provisions of the Act, the 
incident of single heir succession attached to the 
estate is not put an end to provided the estate was 
subject to the custom of a single heir succession prior 
to the application of the Act thereto. 

If an estate is removed from the operation of the 
Act, the succession to the estate is governed by the 
personal law of the parties as varied by the family 
custom, if any. 

In respect of an estate which has been removed 
from the operation of the Act, a family custom can be 
set up. (Kendall and Pullan, A.J. Cs, (Rani) 
Abadi Begam v. Mirsa Ahmed Mirsa Beg am. 

82 I.C. 691 = 11 O.L.J. 757 = 
A.I.R.-1925 Oudh 190. 

—S. 15—‘Estate—Bequest. 

An estate to which title is acquired by the will of 
the last holder ceases to be an estate within the 
meaning of the Oudh Estates Act, (J of 1869). 
16 O, C. 27 7, Foil. ( Wazir Hasan and Simpson , 
A.J, C$.) Ameer Mirza Beg v- Udit Pershad. 

90 I.C. 779 = 2 O.W.N. 816 = 
A.I.R. 1925 Oudh 70S. 

—S. 16—Maintenance. 

-—- Grant of Estate in lieu of— Legatee of 

D. D, *Vol. IV —32. 


OUDH ESTATES ACT (1860), S. 19-YalldIty of 

will. 

Taluq selecting and allotting lands to certain per¬ 
sons in lieu of maintenance in accordance with 
wtll—No registered instrument is necessary. 

A Taluqdar of Oudh whose name was entered in 
the fourth list prepared under S. 8 of the Oudh 
Estates Act left a will whereby he devised the Taluq 
to his great-grandson and provided therein that when 
the grandson of the testator and uncles of the legatee 
separate themselves from him, they shall receive 
maintenance allowance in the form of grants of land 
so that after paying various dues they shall get 
certain amounts annually. The legatee selected the 
villages to be appropriated under the will and allotted 
them to the uncles and -placed them in possession. 
Held, that the uncles' right to maintenance out of the 
estate was conferred by the will which was duly regis¬ 
tered and which imposed on the Taluqdar the duty of 
selecting the particular villages out of which the 
maintenance should be received. In making this 
selection the Taluqdar imposed no additional burden 
on the estate, but limited and defined in accordance 
with the will, the burden imposed by that instrument. 
The selection, once made and accepted, could not be 
disturbed either by the Taluqdar or by the guzara 
holders; and if it had been necessary to confirm it, by 
a registered and attested instrument, it would have 
been the duty ot the Taluqdar to furnish such confir¬ 
mation. But no such instrument was required, and 
he provisions of the will followed by the appropria¬ 
tion of villages and delivery of possession vested in the 
guzara holders a good and sufficient title. Also the 
legatee had no equitable claim to relief. (Viscount 
Cave.) Lal Jagadish Bahadur Singh v. Mahabir 
Prasad Singh. 58 I.C. 845=42 All. 422 = 

47 LA. 116 = 23 O.C. 54=24 C.W.N. 529 = 
1920 M.W.N. 342=7 O.L.J. 196 = 
13 M.L.W. 19 = A.I.R. 1921 P.C. 43 (P.C ) 

—S. 16—Validity of Gift* 

Obiter —Conditions laid down by Act I of 1869 are 
the only conditions of a valid gift of ‘‘estate” property 
by a taluqdar and no other conditions are necessary 
for the validity of such a gift as special laws override 
general laws. Therefore, the validity of the gift by a 
taluqdar of “ estate” property should be determined 
with reference to the special provisions in Act I of 
1869 and without reference to the general provisions 
of Hindu Law or of the Transfer of Property Act. 
(King, J.) Krishna Pal Singh v. Sri Raj Kaur. 

104 I. C. 299 = 1 L. C. 97 = 
A. I. R. 1927 Oudh 278. 

—S. 17—Yaidity of gift. 

Obiter .—Under S. 17 both delivery of possession 
and registration are essential to validate a gift: 2 O.C. 
244 Diss. from. (King, J,) Krishna Pal Singh v. 
Sri Raj Kaur. 104 I.C. 299 = 1 L-C. 97= 

A I R. 1927 Oudh. 278- 

—S. 19—Applicability. 

S. 19 of the Oudh Estates Act would not apply to a 
bequest by a taluqdar of non-taluqdari property. The 
formality of attestation is not necessary in such a case. 
(Dalai. J.C, and Neave , A.J C.) Mohammad Hasan 
v. Ali Haider. 85 I.C. 509 = 12 O.L.J. 1 = 

28 O C. 8 = A I R. 1925 Oudh 337. 

—S. IS—Validity of will. 

A legatee signing the will as an attesting witness 
does not forfeit all the benefits under the will under 
S. 54, Act X of 1865 read with S. 19, Act I of 1869 : 
A.I R. 1927 P.C. 248, Fol \.(Stuart, C.J. and Raza.J.) 
Nisar Ali Khan v. Muhammad Ali Khan. 

119 1.6. 337=6 O.W.N. 549=A I R. 1929 Oudh 494. 
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OUDH ESTATES ACT (1869), S. 19—Will before 

Act. 

—S. 19—Will before Act. 

The iormalities required of the will of a taluqdar 
are stated in S, 10, Oudh Estates Act, 1869. The 
exception and the only exception provided for is 
“that nothing herein contained shall affect wills made 
before the passing of this Act.’ The enactment is 
imperative and must be given effect to. These formali¬ 
ties relate to the execution of the will of a taluqdar 
and have no relation whatsoever to the time when the 
will comes into effect: A.I.R. 1916 P.C. 89 and 
A.I.R. 1925, P.C. 272 Foil. {Stuart C.J. and Wazir 
Hasan, J.) Hakihak Protop Bakhsh Singh v. 
Bisheshar Bakhsh Singh. 109 LC. 422 = 

3 Luck. 326 = 5 O.W.N. 299=A.I.R. 1928 Oudh 307. 
—S. 22—Adopted son and collaterals. 

According to the order of succession created by 
Section 22 of the Act, the widow ranks much higher 
in the line of heirs than a collateral. She succeeds 
under Clause (7) and the collateral only under Clause 
(11), No interest can vest in a collateral during her 
lifetime, and she is the only person who can represent 
the estate. The act takes account of Hindu Law in 
the case of Hindus, when Clause 11 of the Section 22 
is reached ; the heir is to be determined according to 
the ordinary law to which persons of the religion and 
tribe of the taluqdar or grantee, heir or legatee, are 
subject. Where the law to which the testator was 
subject was Plindu Law as applicable to impartible 
estates which descends by the rule of lineal primogeni¬ 
ture held ; under this law, an adopted son, whether 
adopted by the taluqdar himself or under his author¬ 
ity by his widow after his death, takes in preference 
to any collateral. {Daniels and Lyle, A.J.C.) Nages- 
har Sahai v. Mata Prasad. 69 IX. 730= 

9 0-L.J. 235 = 25 OX. 189 = A.I,R. 1922 Oudh. 236, 
—S. 22— Applicability. 

To attract the application of Cl. 10, S. 22, Act 1, 
1869, as amended by Act III of 1910, the plaintiff has 
to establish: (1) that the succession to the property 
was governed by the provisions of S. 22, Act 1, 1869; 
(2) that the property in dispute is an estate within the 
meaning of the Act; and (3) that the plaintiff is the 
nearest male agnate according to the rule of lineal 
primogeniture as required by Cl. 10, S. 22 of the Act. 
{Stuart, C.J. and Wazir Hasan, J.) Harihar Pra- 
tat Bakhsh Singh v. Eisheshyvar Bakash Singh. 

109 IX. 422 = 3 Luck. 326 = 5 O W.N. 299 = 

A.I.R. 1928 Oudh 307. 

—-S. 22—Daughter-in-law. 

Daughter-in-law of the Talukdar must be deemed 
to be a stranger within the meaning of S. 18 of Act 2 
of 1900. {Gokaran Nath Misra, J.) Krishna Ku- 
mari Devi v. RaJendra Bahadur Sinha. 

104 I.C. 155 = 6 O.W.N. 1150 = 13 O.L.J. 846 = 
2 Luck. 43 = A.I.R. 1927 Oudh 240. 
—S. 22—-Deed of adoption.—Construction. 

A Taluqdar adopted a son in 1866, i, e., before Act 
I of 1869 came into force. In 1873 he executed in 
favour of the adopted boy a deed, in which he stated 
that hi» estate was not ancestral. The object in execut¬ 
ing the deed was stated to be that the boy was adopted 
without any payment to his natural father, and that it 
was desirable to set forth the circumstances of the 
adoption in order that no claim might be raised in this 
respect. A desire was expressed that the Court of 
Wards should take the estate under its management 
until the r . ^ Jason's twentieth year. 

Held :,W*t f i deed was merely a declaration of an 
adoption made .J ceremony in 1866, and not an adop¬ 
tion deed of the kind referred to in Cl. (5) of S. 22 of 
unar <1 Act I of 1869 or a devise wjthin themean- 


OUDH ESTATES ACT (1869), S 22—Interpreta¬ 
tion. 

ing of Ss. 11 and 13 of that Act, and it must be cons¬ 
trued with reference to the provisions of Act I of 1869 
as amended by the U. P. Act III of 1910, 

It was impossible to regard this document as inten¬ 
ded to invest the adoptee with the status of a son. 
Nor could the deed be construed as a devise from the 
passage in the documents expressing a desire that adop¬ 
tee should be the owner and manager when he rea¬ 
ches his twentieth year. This passage amounted only 
to the expression of a desire that the Court of Wards 
should release the property when the adoptee would 
arrive at the age of twenty. A deed to be a testamen¬ 
tary devise must contain langage from which can be 
inferred an intention to make a devise ; 3 I. A. 253 
(P. C.), Dist. {Ashworth, J.) BriJ RaJ Chandra v. 
Subhadra Kuar. 94 I. C. 294 = 13 o. L. J. 435 = 

3 0. W- N. 321 = A. I- R. 1926 Oudh 324. 
—S- 22—Equitable rights. 

Although a holder of an equity giving him right to 
interests in the estate against the taluqdar could 
proceed against the taluqdar in possession in order to 
establish his rights, still the succession to the estate is 
to be governed by S. 22 of the Act if the taluqdar died 
intestate. {Stuart, C. J. and Raza.J.) Mjrza Md, 
SADiy Ali Khan v . Fakhr Jahan Begam. 

117 I. C. 385 = 3 Luck. 521 = 6.0. W. N. 1251 = 

A. I. R. 1929 Oudh 97. 

—S. 22—Family Settlement. 

Where by the agreement one brother agrees to 
forego his right under Section 22 as the brother to 
succeed to his brother’s share, if he left a widow, it is 
subsequently not open to him, or to any one claiming 
through him to go behind that agreement in order to 
claim a right which has been surrendered. A family 
settlement is binding on the parties thereto because 
the object of such settlement is the reconciliation of 
existing differences and the avoidance of future dispute. 
{Kanhaiya Lai , J. C. and Lyle, Off. AJ.C.) Muham¬ 
mad Yaqub Khan v. Muhammad Sahib Ali Khan. 

67 I. C. 556 = 9 0. L, J. 160 = 25 0. C. 21 = 

A. I. R. 1922 Oudh 87. 

—S. 22—Females. 

Not only a female but her whole line is excluded 
under the sanad. {Dalai, J. C. and Neave, A.J.C.). 
Mohammad Hasan v. Ali Haider. 85 I.C. 509= 
12 O.L.J. 1=28 OX. 8 = A.I.R. 1925 Oudh 337. 

—S. 22—Interpretation. 

-- Talukdar adopted—"Brother” does not in¬ 
clude his natural brother. 

I he word brother ’ in Cl. (5) does not include a 
natural bi other of the adopted talukdar. : Viscount 
Sumner,) Raghueaj Chandra v. Rani Subhadra 
Kunwar. 108 I.C, 673 = 3 Luck. 76= 

55 I.A. 139 = 26 A.L J. 609 = 
30 Bom. L.R. 829 = 32 C W.N. 1009 = 
5 O.W.N. 443 = A.I.R. 1928 PX. 87 = 

55 M.L.J. 778 (P.C.) 

mother means brother according to personal 
law Natural brother of adopted person is not 
brother. {Stuart, C.J. and Hasan, /.) Brij Chandra 
Tewari v. Subhadra Kunwar. 95 i.c. 798 = 

1 Luck. 233 = 29 OX. 218 = 
3 O.W.N. Sup. 34 = A.I.R. 1926 Oudh 449. 

Son M u h a mad ans—Appl icability to. 

Son” in Cl. (1) of S. 22 includes a son adopted by 
ceremony where the personal Uyv of the deceased 
Taluqdar allows such adoption. It is inconceivable 
that Act I of 1869 should have been intended to take 
away from Hindu Taluqdars their power to regulate 
succession to their estates by adoption by religious 
ceremony. When jt is a question of the order of 
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OUDH ESTATES ACT (1869), S. 22—Interprota- 

tion. 

succession, one looks to S. 22 of the Act, but that, 
when it is a question of determining relationship, one 
must go to personal law. It is impossible to work Act 
I of 1869 without invocation of the personal law : 
F. C. A, No. 118 of 1900, Foil. 

Clause (5) and Cl. ( 8 ) of S. 22 should not be held to 
apply to any class but Muhammadans, Cl. ( 5 ) of S. 22 
should only be held to confer a power of adoption by 
implication if such a power must necessarily be im¬ 
plied in order that the clause should have any mean¬ 
ing. S. 2 l "> ol the Act confers a power on Muhamma¬ 
dans to adopt by deed. It is expressed in the form 
of an enabling enactment and not in that of a 
restrictive one. Complete meaning can be given to 
Cl. (5) of S. 22 by reference to the power given in 
S. 29, and this power is only given to Muhammadans. 
The same remarks apply to Cl. ( 8 ) of S. 22 , since 
S. 29 also confers a power of adoption by deed upon 
a Muhammadan widow of a Taluqdar , F.C.A. No.118 
of 1900, Foil ; 3 Cal. 626 (P.t .), Dist. (Ashworth, J.) 
Brij Raj Chandra v. Subhadra Kuar,94 I.C.294= 

13 O-L.J. 435 = 3 O.W.N. 321 = 
A.I.R. 1926 Oudh 324. 

- Brother, 

“Brother” in Cl. ( 6 ) of S, 22 of Act 1 as amended 
by United Provinces Act 11 1 of 1910 does never refer 
to a natural brother, where there has been a valid 
adoption. Adoption, whether by ceremony or deed, 
must carry with it the consequence assigned to 
adoption by the personal lav, of the persons who are 
parties to the adoptton, that is to say. the civil death 
of the adopted boy in the natural family and re-birth 
in the adopted tamily. (Ashworth. J.) Brij Raj 
Chandra v. Subhadra Kuar. 94 I.c! 294 = 

13 O.L.J. 435 = 3 O.W.N. 321 = 
A I.R. 1926 Oudh 324. 

—S. 22 — Relationship. 

The question of relationship between two persons 
whenever it arises for the purpose of determining the 
applicability or otherwise of any of the clauses of 
S. 22 , must always be settled with reference to the 
personal law of the parties. Such questions may 
relate either to the existence or to the cessation of 
relationship or to both. ( Stuart, C.J, and Hasan, J.) 
Bri Chandra Tewari v. Subhadna Kurwar. 

95 I.C. 798 = 1 Luck. 233 = 29 O.C. 218 = 

3 O.W.N- Sup* 34 = A.I.R. 1925 Oudh 419. 
—S, 22—Relinquishment by widow. 

—- Ineffective. 

Although S. 22 cannot bo read as precluding a 
taluqdar’s widow from relinquishing her estate so as 
to accelerate succession, a power of relinquishment 
cannot be ascribed to her on the analogy of the power 
possessed by a Hindu widow under Hindu Law, and 
there is nothing in Act I of 1869, or in the general 
principles of law. which seems to justify the extension 
of a doctrine of Hindu Law to taluqdar’s widow. 

The doctrine of surrender by a tenant for life under 
English Law cannot be applied to a taluqdar’s widow. 
In her case there is no reversioner or remainderman 
having a vested interest . Under the Oudh Estates 
Act the next reversioner having no vested interest at 
all, the taluqdar’s widow cannot, by surrender to him, 
cause a merger of her particular estate with the re¬ 
versioner’s greater future estate because the rever¬ 
sioner has no “estate” of any description, but merely 
an expectancy. Her relinquishment would be in¬ 
operative and the estate will vest in her whether she 
would or no. (King, J.) KrishHAPAL v. Sri Raj 
Kaur. 104 I.C. 299= i L.C. 97 = 

A.I.R* 1927 Oudh 278. 


OUDH ESTATES ACT (1839), S. 23—Ordinary 
law. 

—S- 22 —Reversioner. 

Plaintiff claiming declaration to reversionary title 
has to prove that he is nearest male agnate according 
to rule of lineal primogeniture. 20 Cal. 649 (P. C.) 
Dist, (Stuart, C, /. and Wazir Hasan ,,/.) Krishna 
Pal Singh v . Mr. Raj Kunwak. 118 I.C. 81 = 
4 Luck. 225 = 6 O.W.N. 1341 -A.I.R. 1929 Oudh 475 . 
—S. 22 —Scope. 

The sanad will control the provisions of clause 11 of 
S. 22. (Dalai, J. C. and Neave, A. J. C.) Moham¬ 
mad Hasan v. Ali Haider. 85 I.C. 509 = 

12 O.L.J. 1=28 O.C. 8 = A.I.R. 1925 Oudh 337. 
—S* 22—Settled estate. 

- Oudh .Settled Estates Act, S. 18 (2 )—Oudh 

Estates Act, S. 22 —Con firmed of a second life estate 
by will amounts to exclusion of heir-at-law from 
succession, 

Under Cl. (2) of S. 18 the extent to which the power 
of bequest given by law to the holder of a " settled 
estate” can be exercised is that he can make a bequest 
of the estate only to one person and to be held bv him 
as an impartible estate and it must be made in favour 
of a person who is not a stranger within S 18, He 
can exclude the heir-at-law by giviug a life estate to a 
person who though not an heir-at-law is still an heir 
under any Clause of S. 22 of Act I of 1869, but be¬ 
yond this lie has no power to go. ( Gokaran Nath 
Misra,J.) Krishna Kumari Debi v. RAjendka 
Bahadur Sinha. 104 I.C. 155 = 2 Luck. 43 = 

13 O.L.J. 846=6 O W N. 1150 = 
A.I.R. 1927 Oudh 240. 

—S. 22 —Succession. 

In the case of a taluqdar, entered in list II and hold¬ 
ing a primogeniture sanad, the limitation contained in 
the sanad is superseded by Act I of 1869 and succes¬ 
sion to his estate is governed under S. 22 (11), by his 
personal law, as modified by custom in the family, if 
any, Therefore, in the case of a Hindu taluqdar, the 
Hindu Law of the Mttakshara will apply and it is only 
when there are two or more persons entitled to suc¬ 
ceed under Hindu Law that seniority of line or priority 
of birth have to be taken into account for determining 
the single heir: 5 I. A. 1 (P. C.) and 18 O.C. 289, 
Foil.; A. 1. R. 1922 P. C. 289, Dist. (King, J .) 
Krishnapal Sjngh v. Sri Raj Kuar. 

104 I.C. 299 = 1 L C. 97 = A.I.R. 1927 Oudh 278. 
—S> 22—Terms in sanad. 

The Act cannot be taken to« mean that when the 
Crown has granted an estate upon certain terms, then 
those terms are to hold good in perpetuity, and that 
the Crown is precluded from modifying those terms by 
subsequent legislation. S. 22 of Act I of 1859 did 
modify the rule of succession contained in the sanads, 
and the Crown Giants Act hits not the effect of reviv¬ 
ing the terms of the sanads: 18 O. C. 289, Foil. 
(King, J.) Krishnapal Singh v. Sri Raj Kuar. '• 
104 LC- 299 = 1 L.C. 97 = A.I.R. 1927 Oudh 278* 

•—S* 22 —Yesting of remainder. ; 

The vesting of a remainder, which is borrowed from 
English Law, does not find a place in the devolution 
of property settled under S. 22 of Act, I of 1869. The 
principle is the same whether the parties are Hindus 
or Mussalmans. (Dalai, J . C, and Neave, A. J, C.) 
Mohammad Hasan v. Au Haider, 85 I.C. 509 = 

U O.L J. 1=28 O.C. 8 = A.I.R. 1925 Oudh 337. 

—S. 23—Ordinary law. 

The “ordinary law” referred to in the Act is the 
law which would govern the parties apart from the 
statute aud includes any sanad giving title to the pro- 
perly in dispute. The terms of S, 23 are precisely 
1 similar to those of S. 22 (11), and there is uo sufti* 
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OUDH ESTATES ACT (1869), S. 24—Charge on 

Estates. 

cieut reason for giving to them a different construc¬ 
tion. 20 Cal. 649, (P. C.); 32 All. 599, (P. C.); A. I. R. 
1921 P. C. 14, followed: 5 1. A. 1 (P.C.); 31 All. 457. 
(P. C.) dissented from. (Viscount Cave.) Badri 
N a rain Singh v. Harnam Kuar, 68 I.C. 1000= 
44 All. 449 = 9 O.L.J. 428 = 31 M.L.T. 195 = 
49 I.A. 276 = 27 C.W.N. 129 = 21 A.L.J. 13 = 
25 O.C. 313 = 37 C.L.J. 306 = 4 L.R.P.C. 10 = 
A.I.R. 1922 P.C. 289 = 44 M.L.J. 337 (P.C.) 

—S. 24—Charge on estate- 

The fact that allowance has been enjoyed for more 
than three quarters of a century and had been received 
during all that time out of the income of certain lands 
with the acquiescence of successive holders is a fact 
which goes to justify the conclusion that there is valid 
grant of maintenance winch is a charge on those 
lands: 30 Mad. 203 and A. 1. R. 1918 P. C. 156, 
Foil.; A. I. R. 1920 P. C. 16, Not Foil. (Stuart, C. J. 
and Raza, J.) Dy. Commr. v. Mt. Munni. 

110 l.C. 56 = 5 O W N, 202 = 3 Luck. 446 = 

A I R-1929 Oudh 80. 

—S. 29—Re-Marriage, 

The word “widow”, as used in S. 29, Oudh Estates 
Act, means, "a woman whose husband has died and 
who has not been married to any other man.”If,there¬ 
fore. a widow of a Mahomed an taluqdar is given by her 
husband a power to adopt she must exercise that power 
while she is his widow. If she has ceased to be his 
widow by her remarriage with another man, the 
power given to her can no more be exercised by her. 
The widow of a Mahomedan taluqdar must be con¬ 
sidered to be civilly dead, if she remarries herself, so 
far as her power to adopt is concerned. (Gokaran 
Nath Misra, J.) Abdul Halim Khan v. Soodat Ali 
Khan. 108 I. C. 817 = 1 L.C. 733 = 

A I R- 1928 Oudh 155. 

—S. 32—Applicability. 

Section 32 (a) does not apply to the acquisition of 
fresh rights in a property which already forms part of 
the taluka, and a failure to execute such an instru¬ 
ment does not imply that the property purchased by a 
taluqdar without the execution ot such an instrument 
did not become part of the estate. A purchase of this 
kind by a taluqdar would ordinarily be held for the 
benefit of the estate and unless the taluqdar intended 
to keep alive such a title, there is a merger and the 
purchase by taluqdar of under-proprietary rights will 
go with the estate. (Pullati, J.) Mahomed Ali 
Khan v. Nisar Ali Khan. 109 I.C. 835 = 

1 L.C. 592=A.I.R. 1928 Oudh 67. 

*— S- 32-A—Acquisition to estate. 

Where the holder of an "estate” within the mean¬ 
ing of the Act makes acquisitions to such "estate” 
subsequent to the passing of the Act, he is not com¬ 
petent, otherwise than by a declaration made under 
S. 32-A to make the acquisitions also descend along 
with the "estate” under S. 22 of the Act : 27 All. 634 
(P.C. ; A.I.R. 1918 P. C. 25, Rel. on.; 29 Cal. 433 
(P. C.) ;35 All. 391 (P. C.) and A. I. R. 1916 (P, C. 
89, Dist. (Stuart, C. J. and Raza, J.) Mirza Md. 
Sadiq v. Fakhr Jahan Begam. 117 J. c. 385 = 

3 Luck. 521 = 6 O.W.N. 1251 = A.I.R. 1929 Oudh 97. 
—S. 33—Scope. 

Award of British Indian Association made in 1867 
but not filed in Court within six months is outside the 
scope of S. 33: (Stuart, C. J. and Hasan , J.) Lal 
Muneshar Bakhsh v. Ram Nath. 100 I. C. 805 = 

2 Luck. 452-4 O.W.N- 209 = A I.R. 1927 Oudh 141. 

-The awards of the British Indian Association 

whether strictly falling within the purview of S. 33 or 
UQt, are always to be construed by the Courts in Qadh 


OUDH LAND REYENUE ACT (1876), S. 133— 
Birtdari tenure. 

as making provision for the maintenance of the rela¬ 
tives of taluqdars and not deciding questions of title to 
lands: 23 Cal. 838 (P. G.) and 29 All. 519, (P.C.) Rel. 
on. (Stuart, C.J. and Hasan , J .) Lal Muneshar 
Bakhsh v. Ram Nath. 100 I. C- 805 = 2 Luck. 452= 

4 O.W.N. 209 = A.I.R. 1927 Oudh 142. 

—Sch. 1 —Effect of proclamation. 

The effect of the letters of the Government of India 
dated the 10th and 19th October 1859, appended as 
Sch. 1 to the Oudh Estates Act, is not to restore all 
under-proprietary rights which existed before the an¬ 
nexation of Oudh. Before such a right can be relied 
on, it must be shown that it has been recognised by 
the Government after the date of Lord Manning’s pro¬ 
clamation, either by an entry in the settlement records 
or by a settlement decree or in some other way. 
(Daniels, J . C.). Md. Rashiduddin Ashraf v. Ram 
Sukh. 65 I. C. 514'=24 0. C. 342 = 

A.I.R- 1921 Oudh 205. 

OUDH ESTATES (AMENDMENT) ACT (III of 
1910). 

—S- 6 —Retrospective effect. 

Section 6 is not retrospective and does not validate 
a bequest which had already failed. (Mr. Ameer Alt ) 
(Kuar) Mata Prasad v. (Kuar) Nageshar Sahai. 
91 I.C. 370=6 L.R.P.C. 195 = 3 0W.N. 1 = 
28 O.C. 352 = 52 I.A. 398 = 24 A.L.J. 1= 
47 All. 883 = 1926 M.W.N. 83=43 C.L.J. 51 = 
13 O.L.J. 19 = 28 Bom. L.R. 1110 = 30 C.W,N. 626 = 
A.I.R. 1925 P.C. 272=50 M-L.J. 18 (P.C.) 

OUDH JUDICIAL COMMISSIONER’S COURT 
RULES. 

—Pt- 4, Rr. 27, 5 and 6 —Evidence-to be printed. 

No party can dictate to his opponent what evidence 
the latter shall get printed. (Daniels J . C. and Dalai, 
A.J.C.) Mumtaz-un-nisa Begum v. Wazir Ali. 

65 I.C. 308 = 8 O.L.J. 569 = 
A.I.R. 1921 Oudh 242. 

OUDH LAND REYENUE ACT (XYII of 1876) 
[SINCE REPEALED BY U. P. LAND REYENUE 
ACT, III of 1901.] 

—S. 16—Jamabandi and Khat&uni. 

jamabandi and khatauni prepared at the last and 
first settlement respectively—Entries in, as regards 
rental, must be presumed to be correct until contrary 
is proved. (Wazir Hasan, J.) Jang Bahadur 
Singh v. Satnarain Singh. 103 I.C. 762 s5 

4 O.W N. 681 = A.I.R. 1927 Oudh 325. 

—S< 40—Pre emption. 

- Oudh Laws Act, S. 7. 

Under S. 7 of the Oudh Laws Act, read with S. 40 
of the Oudh Land Revenue Act (XVII of 1876) the 
right of pre-emption should be presumed to exist not 
but only in the case of under-proprietary communities, 
but also in the case of communities constituted by the 
holders of leases, which are transferable subject to 
the landlord’s interference and are heritable. (Pullan 
and Ashworth, A. J. Cs.) Lachhmipal Singh v. 
Bhagwat Singh. 85 I.C- 468 = 

A.I.R. 1925 Oudh 527. 

S. 133—Birtdari tenure. 

A birtdari tenure judicially affirmed by a decree of 
Court is neither an incumbrance, nor a grant, nor a 
contract within S. 133. 'hat it may have originated 
in a grant or a contract is wholly immaterial. The 
grant or the contract, as the case may be, has merged 
into the decree of the Court and the title on which 
the tenure rests is the decree of the Court only • 
23 O.C. 25 and A.I.R. 1926 Oudh 277, Foil. (Stuart, 
C.J. andWazir Hasan, J) Kamfta Siromanpal 
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OUDH LAND REYENUE AGT (1876), S. 133- 
Sale under. 

i\ Ramswarup Pandey. 101 IX. 285 = 

2 Luck. 475-4 0 W.N- 277 = A.I.R. 1927 Oudh. 202. 
—S-133—Sale under. 

The consequences which shall ensure from sale 
taking place tor the satisfaction of a decree for an 
arrear of rent under the provisions of S. 125 of the 
Oudh Rent Act are widely different from the conse¬ 
quences which are to ensue from a sale of land for an 
arrear of land revenue ond which are defined by 
S. 133 of the Oudh Land Revenue Act, and the fact 
that the last clause of S. 125 invests the Deputy Com¬ 
missioner with the power of selling the land in satis¬ 
faction of a decree for an arrear of rent as he might 
have exercised for the recovery of an arrear of 
revenue does not by any means lead to the conclu¬ 
sion that the consequences of the two sales shall also 
be the same. (Sftnrrtf, C.J. and Wazir Hasan, J.) 
Kampta Si roman Prasad v. Ramswarup Pandey. 

101 IX. 285=4 O.W.N. 277 = 

2 Luck 475 = A.I..R. 1927 Oudh 202. 

--The effect of a sale held under S. 125 of the 

Oudh Rent Act read with S. 133 of the Oudh Land 
Revenue Act would be only to destroy the rights of 
the under-proprietor against whom a decree has been 
passed and of those who held by virtue of a grant or 
contract previously made by those under-proprietors, 
but not the rights of other persons not in any way 
connected with the judgment-debtors. ( Gokaran Nath 
Misra and RazaJJ.). Kamta Sikoman v. Mata 
Balal. 99 IX. 391= 

3 O.W.N. (Sup.) 266=8 L-R.&- Rey. 0. 37 = 

A.I.R. 1927 Oudh 72. 

—S* 172—Powers of Court of Wards, 

- When its action can be impeached. 

The Court of Wards can act on behalf of a ward in 
the conduct of a suit or an appeal and it has power to 
settle disputes between its wards where there are 
more wards than one by an arrangement of the nature 
of a compromise either in or out of Court. 

Where it is established that the Court of Wards 
has done an act after having diiected its mind as to 
the question whether the act is for the benefit of the 
property and the advantage of the disqualified pro¬ 
prietors and has decided that such an act is for the 
benefit of the property and the advantage of the dis¬ 
qualified proprietors, a ward is not in the position on 
attaining majority to challenge the validity of the act 
upon the ground that the act was not to his benefit or 
to the benefit of the property. If he were able to 
establish fraud or misconduct on the part of the 
Court of Wards, the action would not protect the 
Court of Wards ; for if fraud or misconduct were 
established the Court of Wards could not have 
judged the act to be 11 most for the benefit of the 
property and the advantage of the disqualified pro¬ 
prietors : ” 23 All. 394 P. C., Expl. and Cons. 
(Stuart, C.J. and Ashworth, J.). Court of Wards 

v. Chandra Bhan Dat. 

13 0.L J- 343=3 O.W.N- Sup. 185 = 

A I R. 1926 Oudh 530- 

—9. 173—Scope. . t . .. „ . . 

Section is not confined to interest taking effect i - 

mediately. ( Daniels and Wazir Hasan , Lj.Cs.) 
RADHA KiSHEN V. [AMNA PRASAD. 61 IX. 956- 

8 O.L.J* 127 = A.I.R. 1921 Oudh 52. 

OUDH LAWS ACT (XYIII of 1876). 
—Interpretation. 

Per Wazir Hasan, Ag. C.J. —When the terms of 
statute are clear it is contrary to principles of interpre¬ 
tation to first conceive the intention of the legislature 
in enacting a statute and then to construe it in accor* 


OUDH LAWS ACT (1876), S. 5—Transfer In 
lieu of Dower. 

dance with that intention : Leader v, Duffy, (1888) 
13 A.C. 294 and Bank of England v. Vagliano 
Brothers. (1891) A.C. 107 Rel. on. 

The provisions of Oudh Laws Act, therefore cannot 
be construed in the light of the rules of the Maho- 
medan Law in the matter of pre-emption which might 
have been in force previous to the passing of the Act 
or in the light of an assumed intention of the legisla¬ 
ture. {Wazir Hasan, Ag. C.J., Misra and 
Pullan.JJ.) Gaya Prasad v. S. Faiyaz Hussain. 

5 Luck 12 = A.I,R. 1930 Oudh 274 (F.B.). 

—Object. 

There is nothing in the Oudh Laws Act which 
suggests that the objects of the law of pre-emption is 
to exclude a stranger. (Wazir Hasan, C.J, and 
Ptdlan, J.) Basdeo v. Indar Bikram Singh. 

7 O.W.N. 835=A.I.R. 1930 Oudh 428. 
—S. 3—Custom. 

A plea of custom may be entertained in modifica¬ 
tion of the personal law, Hindu law or Mahomedan 
law, but not in entire abrogation of such law, 
(Stuart and Wazir Hasan, JJ.) Milarsen SlNGH 
V. Mokbhul Husain. 107 IX. 890 = 3 Luck 154 = 

4 O.W.N. 1243=A.I.R. 1928 Oudh 138. 

—S. 3—Gift. 

A gift in trust to the son should be considered as a 
gift within the meaning of section 3 of the Oudh Laws 
Act and as such, to be operative must comply with the 
conditions prescribed by Mohammedan law. 19 O.C. 
192, Foil. { Ashworth, and Simpson, A. J. Cs .) 
Siiarf-uz-Zaman v. Sir Henry Stanyon. 

70 IX. 253=25 OX. 291 = 10 O.L.J. 491 = 

A.I.R. 1923 Oudh 80. 

—S. 4—Right of Privacy. 

- Judicial Notice of. 

There is a customary right of privacy prevailing in 
Oudh which is so welt established and known, as not 
to require proof, in any case, by a party setting it up 
and the Court itself may take judicial notice of the 
custom. 10 All. 358, Rel. on, ( Ashworth, J.) Bugridi 
v. Rahim Bux. 93 LC. 332=13 O.L.J. 312= 

A.I.R. 1926 Oudh 352. 

—S. 5—Amount of Dower. 

Section 5 lays down that the dower to be allowed 
by the Court shill be reasonable with reference to 
the means of the husband and the status of the wife. 
In determining what amount would be reasonable 
considering the means of the husband, the Court has 
to look to the means of the husband at the present 
time when the contract is sought to be en orced and 
not to his means at the time when the contract was 
entered into. (Gokaran-Nath Misra and Shrivas- 
tava, J.J ,) Mr. Naurosi v. Md. Noor Khan. 

113 I.C. 81 = 5 O.W.N. 1031 = 4 Luck 193 = 

A.I.R. 1923 Oudh 32. 

-No hard and fast rule cnbe laid down as to 

the amount of dower—'Extent and nature of claims of 
other heirs must be consider c ). 7 O. C. 176; 16 O. C. 
325; 19 O.C. 246 and 21 Cat. 135, P. C. Appl. 
(Heave A.J. C.) Mt. Alia Bibi v. Mr. Amalia 
Bibi. 89 IX. 672 = A.I.R. 1926 Oudh 128. 

_-Where the assets left by the husband were 

I about Rs. 12,000 while the dower settled at the time 
of the marriage was -Rs. 70,000 and the widow 
was childless. 

Held, that Rs. 4,000, i.e., about one third of the 
assets was an equitable amount. (Kanhaiya Lai, 
J.C.) Amjad Hussain v. Mr. Ummatul Askari. 

79 IX- 644 = 10 O.L.J. 409 = A* I. R* 1924 Oudh 232. 
—S. 5—Transfer in lieu of Dower- 

When a Muhammadan husband has promisee U 













* 


r 


507 DECENNIAL DIGEST, 1921—1930 



OUDH LAWS ACT (1876), Part III, Ch. II (Ss. 6 to 
15) Incumbrances. 

certain amount of dower, the facts that under S. 5 of 
the Oudh Laws Act. only a less amount would have 
been decreed if the mattei had come before the 
Courts and that such amount had been already rea¬ 
lised by the wife and that even otherwise the claim 
to the balance of the amount had become barred at 
the time, cannot invalidate a transfer of property by 
the husband to the wife in lieu of a portion ot the 
balance. ( Wazir Hasan, A. J. C.) Mt. ZohfA 
Bibi v. Ganesh Prasad 78 I.C, 106 = 

A.I.R. 1925 Oudh 267. 

—Part III, Ch. II (Ss- 6 to 15)—Incumbrances- 
Where a property subject to a right of pre-emption 
is sold aud after the sale the vendee pays off incum¬ 
brances on that property this payment ought to be 
included in the purchase money specified in the 
decree for pre-emption: 2 1. A. 7, Ref. 

The pre-emption decree may be moulded in accor¬ 
dance with the justice of the case. 17 O. C. 379 Ref. 

The general principle is that a plaintiff suing for 
possession will not obtain an unconditional decree in 
cases, where the party in possession has satisfied an 
incumbrance subsisting upon the estate at the time 
he came into possession, which otherwise the plaintiff 
himself would have to meet. There may be cases in 
which a Court would hold that the vendee had paid 
off encumbrance in bad faith or improvidently, and 
would refuse to add this payment to the money paya¬ 
ble under the pre-emption decree: or the interests of 
third parties may be involved. The general rule does 
apply to pre-emption decrees like other decrees for 
possession of property. ( Dalai and Simpson , A.J.Cs,) 
Baldeo Singh v. Deputy Commissioner, Kheri, 

74 I. C. 503 = 10 0. L- J- 112 = 
A.I.R. 1924 Oudh 1. 
—S. 6.—Rights and Liabilities. 

Per Wazir Hasan, Ag. C. J.— When property 
which carries with it the right of pre-emption passes 
from one person to another the right also passes with 
it and the new holder of the property acquires the 
status of a co-sharer which his predecessor had pos¬ 
sessed. Similarly when the property which bears the 
burden of pre-emption is transferred by any of the 
various modes of acquisition of the property known 
to law, gift purchase, devise or inheritance, the burden 
is also transferred with it. The last vendee in a chain 
of successive vendees of a property which bears the 
burden of pre-emption is, therefore, as liable to 
deliver the property to the legitimate pre-emptor as 
is the first vendee. {Wazir Hasan, Ag, C. Misra 
and Pullan, JJ.) Gaya 1’rosad v, S. Faiyaz 
Hussain. 5 Luck- 12 = A-I-R. 1930 Oudh 274 (F-B) 
—S. 6 —Right, when arises. 

Under the Oudh Laws Act, a right of pre-emption 
arises only when a person proposes to sell any pro¬ 
perty or when he forecloses a mortgage upon any pro¬ 
perty and in order to ascertain in any particular cases 
whether a right of pre-emption existed, it is necessary 
first to see whether there had been a sale or the fore¬ 
closure of a mortgage. ( Stuart C.J., and Wazir 
Hasan J .) Oudh Beiiari v. A mesh war Singh 

101 I.C. 193 = 4 O.W.N. 231 = 
A.I.R. 1927 Oudh 161, 

*-*—The question, whether a sale is a genuine sate 

or a mere sale of a share in a law suit, is one to be 
determined on the facts of the case. It is not correct 
to say that no sale can be the subject of pre-emption 
where legal procee dings are necessary to obtain 
possession of the property. Where a sale deed de¬ 
finitely purports to sell not a share iti a law suit, but 
ashaoj *a a property to which the vendor is definitely 


OUDH LAWS ACT (1876), S. 7—Waiver. 

and clearly states his title the sale is subject to pre¬ 
emption, even though the sale is made for the purpose 
of raising funds to recover the property by litigation. 
It cannot be said that no right of pre-emption arises 
in any case in which the vendor was out of posses¬ 
sion and litigation would be necesary to recover pos¬ 
session of the property. (Daniels, A.J.C.) Gaja- 
dhar Prasad v . Manrakhan. 66 I.C. 684 = 

8 O L.J. 403= A.I.R. 1922 Oudh 156. 
—S. 7.—Non-transferable lease. 

- Pre-emption. ' * * 2 ^ ,1 

Under S. 7 of the Oudh Laws Ac., read with S. 40 
of the Oudh Land Revenue Act (XVII of 1876) the 
right of pre-emption should be presumed to exist not 
only in the case of under-proprietary communities, but 
also in the case of communities constituted by the 
holders of leases, which are transferable subject to 
the landlord’s interference and are heritable, t Pullaft 
and Ashworthi A. J . Cs.) Lachmipal Singh v, 
BagwAt Singh. 85 I.C. 468 = 

A I R. 1925 Oudh 527. 

—S. 7—Right of under-proprietors to pre-empt. 

Under-proprietors have a right under the Oudh 
Laws Act, to pre-empt a sale of proprietary tenure. 
Their right however comes subsequent to that of 
the co-sharers.Where there are no co-sharers they will 
have an immediate right. (Hasan, C.J. and Pullan, 
J.) Basdeo v. Bir Indar Bat ram Singh. 

7 O W N. 835 = A I R. 1939 Oudh 468. 

—S- 7.—Right y/hen arises- 

Village community is necessary condition for a 
custom of pre-emption—Waste lands purchased for 
cultivation and inhabitation—Lands sold in distinct 
blocks to different persons—Neither the original pur¬ 
chaser nor purchasers from him form a village 
community. 

The Act (XVIII of 1876) did-not in any sense purport 
to create a right of pre-emption. It merely recognised 
the custom already prevailing and laid down that a 
particular custom of pre-emption was to be presum¬ 
ed, unless there was a custom or contract to the 
contrary, but that such right of pre-emption could 
only exist where there was a village community. 
(Stuart, C.J. and Raza.J.) PatESHWARI PartaB 
Narain v. Mohed Mumtaz Ali Khan. 

102 I C. 307 = 1 L.C. 10 = A.I.R. 1927 Oudh 227. 
—S. 7—Transferable rights’. 

"Transferable rights” only refer to subject-matter 
of a transfer and not to its mode. C.J., and 

Wazir Hasan, J.) Oudh Behari v. Ameshwar 
Singh. 104 I.C. 193 = 4 O.W.N. 231 = 

A.I.R. 1927 Oudh 161* 


—'S. 7—Waiver. 

A village was originally granted to one C. The ori¬ 
ginal grantee died and the estate vested in pursuance 
of his will to ten persons living in England. The 
owners being desirous of disposing of the property it 
was divided into a number of blocks which were offer¬ 
ed for sale locally. One block was purchased by P> 
Another block was purchased by one D and M few 
hours after P’s purchase and some da^ s afterwards 
some other blocks were purchased b y M. The agree¬ 
ment to sell, however, was entered into prior to the 
agreement of P. The blocks were in the market 
for sometime. They were clearly delineated upon, 
separate plans and separate khasras and Jamabbandis 
were prepared for each. P had procured a list of all 
the blocks containing the prices. He knew that they 
were all in the market and could be had for the prices 
mentioned. P had expressed his desire to purchase 
the blocks adjacent to his estate only and that he dd 
not wish to purchase auy other block. 
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OUDH LAWS ACT (1876) S. 7—Wajib-ul-arz. 

Held: that P under the circumstances must be 
taken by his conduct to have waived his right of pre¬ 
emption and that it would be inequitable to allow him 
to re-assert it: 5 O.C. 395; 10 O.C. 257; 22 O.C. 323, 
Ref. (Sir George Latent lies). Patesyvari Pratap 
Narain V . Sitaram. 119 I.C. 627= 6 O.W N 763= 

56 I K. 356=50 CL-J. 555 = 
4 Luck. 421 = 1929 M.WN. 926 = 
30 M.L.W. 885 = A.I.R. 1929 P C. 259 = 

57 H U. 637 (P.C.) 

—S. 7—Wajib-ul-arz. 

Wajib-ul-arz at the first settlement contains a clear 
entry to the effect that every co-sharer has power to 
sell or mortgage lus share to whomsoever be likes. 
The subsequent wajib-ul-arz prepared at the time of 
partition contains an entry to the effect that All co-sha¬ 
rers have power to sell or mortgage their shares. 

Held : that the omission of words "to whomsoever 
he likes" from the second wajib-ul-arz does not imply 
that the custom of excluding the right of pre-emption 
was abrogated by the second wajib-ul-arz; A.I.R. 1923 
P.C. 90. Rel. on; 22 O.C, 20; 20 O.C. 226; and A.I.R. 
1924 Oudh 382; Dist. (Raza and Nanavutty JJ.) 
Karim Khan v. Farzand Ali, 111 I.C. 31 = 

A.I.R 1928 Oudh 498. 

—S. 8—Pre-emption in city- 

Section 8 clearly allows the right of pre-emption to 
exist in a town and even in a city. It only lays down 
that such a right must not be presumed to exist. 
(Raza and Putlan, JJ.) Fasahat Husain v. Md., 
Zamin, 118 I.C. 801 = 6 OWN. 277 = 

A.I.R. 1929 Oudh 301. 


—S. 9—Burden of proof. 

If the pre-emptor claims a preferential right under 
S. 9, Cl. (2), the onus lies upon him to establish that 
there is an under-proprietary mahal of which he is a 
co-sharer. (Pullan and Srivastava, JJ.) Moham¬ 
mad Sharif Khan v. Achhaibar Dubey. 

7 O.W.N. 99 = 
A.I.R. 1930 Oudh 90. 


—S. 9—Changes pending suit- 

The Oudh Laws Act never suggests that any persons 
who had the rights of pre-emption on the grounds 
given therein can subsequently in couise of a suit lose 
those rights on proof of some act of another which he 
could not in any manner prevent. 

A co-sharer therefore cannot defeat the suit brought 
bv a Dre-emotor bv,acouiring the position of a co-sharer 
during the ^ndency of the suit : A.I.R. 1930 Oudh 
274, Foil,; A.I.R. 1929 Oudh 333, Diss. from. ( Wazir 
Hasan, C.J., and Pullan, J •) Basdeo v. Indar 

Bikram Singh. 7 O.W.N. 835 = 

A.I.R. 1930 Oudh 428. 


—S. 9‘—Co-sharer. 

To bo co-sharer person need not be so lecoraed, 
19 O.C. 306 and 7 All. 184 (F.B.), Rel. on. (Wazir 
Hasan, Ay. C.J., Misra and Pul Ian, JJ .) Hiwan- 
chal Singh v. Ajodhya Singh, 115 IX- 433= 

F 6 O.W.N. 374 = 4 Luck. 370 = 

t A.I.R. 4929 Oudh 265. 

# _—In order to determine whether a person is a 

f co-sharer or not, the test is the liability to pay Govern- 
t> ! nient revenue : 26 All. 574 (P.C.) and 28 All. 246, 
Foil.: 10 O.C. 86, Diss. from.: 10 O.C. 225; 
f 16 All. 412 and 10 O.C. 257, discussed. (Stuart, C.J., 
$ and Raza , J , ) Bachchu lal v. Chhanga Lal. 
d 105 I C. 590 = 4 O.W.N. 995 = 

A.I.R. 1927 Oudh 514. 

A —S. 9—Equal rights. 

$5 « —C asting lots. 

e" Where in a suit for pre-emption plaintiff and the 
pendoe had an equal right of pte-emption ip icspect 


OUDH LAWS ACT (187G), S. 9-Joint Hindu 

family. 

of a certain property the trial Court, acting on this 
finding drew lots under S. 9. The plaintiff being 
successful in the lots the losing party appealed. 

Held : that S. 9, Oudh Laws Act, was correctly 
interpreted and that a Court in a case of this kind was 
bound to have recourse to lots : 3 O.C. 330, Foil. 
(Pullan, J.) Ram Sukh Dube v. Rampat Tewari. 

107 IX. 879 = 5 O.W.N. 82 = 
A.I.R. 1928 Oudh 218. 

— S- 9—'Essentials for right. 

No right to pre-empt has ever been held to exist in 
Oudh, whether under a custom recorded in the wajib- 
ul-arz or under the Oudh Laws Act, in a person, who 
has got no proprietary right in the village. Relation¬ 
ship alone is not considered to be sufficient to confer a 
right of pre-emption on any individual. The person 
claiming the right by relationship must be a co -sharer 
in the village. (Stuart, C.J., and Misra, J.) Mahest-i 
Baksh Singii v. Baladdin Shah. 105 I.C. 136 = 

4 O.W.N. 787 = A.I.R. 1927Vudh 367. 
—S. 9—Hiba-bil-ewaz. 

It is not competent for the Courts of law to thwart 
the express intention of the parties and to convert a 
transaction of hiba-bil-ewaz into one of sale so as to 
attract to it a claim for pre-emption under the Oudh 
Laws Act. (Wazir Hasan and Raza.JJ.) Bashir 
Ahmed v. Mt. Lubaida Khatun, y2 I.C. 265= 

1 Luck. 83 = 29 OX. 108 = 3 O.W.N-:105 = 

A I R. 1926 Oudh 186. 

—S. S—Independent khatas. 

If every khata in the village is distinct without any 
joint right or joint obligation with the other khatas 
every khata would be in the position of a separate 
mohal and the co-sharers of every khata would be 
separate and independent. Under these circumstances 
among the parties who are members of the village 
community so far as the right of pre-emption is con¬ 
cerned no right of preference is given on account of 
relationship. 22 O. C. 97 Cons. « Dalai, A. J. C.) 
Ram Adhir v. Gaya Prasad. 77 I.C. 771= 

A.I.R. 1923_Oudh 159. 

—S. 9—Joint Hindu Family. 

It is open to a member of a joint Hindu family to 
acquire by pre-emption a portion of the property be¬ 
longing to the joint family of which he happens to be 
member, when the said property has been sold by the 
manager of the family. The question of family pro¬ 
perty-is immaterial,because by making a claim for pre¬ 
emption the co-sharer is precluded from disputing the 
validity of the sale on the ground that it was not for 
family necessity: 67 I. C. 76; 42 All. 264 and A. I. R. 
1925 Oudh. 352, not Foil.; A. I, R. 1922 Oudh 115; 

1 O. C. 252; 7 O. C. 61 Foil.; A.I.R. 1918 P. C, 196- 
19 O.C. 306 and 7 All. 184 (F. B.), Ref. (Wazir Has¬ 
an, Ag. C. J. and Misra and Pullan, JJ.) Hiwan- 
chal Singh v. Ajodi>ya Singh. 115 I. C. 433 = 

6 0. W. N. 374 = 4 Luck.'370 = 
A. I. R. 1929 Oudh 265-(F.B.) 
- (Dalai, Offg. J. C. Dissenting ),—Where a fore¬ 
closure decree is passed against some members of a 
Hindu joint family without making the others parties 
and the joint family owns property other than that 
foreclosed, the members not made parties are not "co- 
sharers,” entitled to pre-empt the property within the 
meaning of S. 9. ( Daniels, J. C. . Dalai, Offg, J, C, 

and Ashworth, A.J. C.) Gajadhar v. Lal Behari. 

88 I. C. 879 = 12 0. L. J. 202 = 2 0. W. N. 264= 
28 0. C. 139 = A. I. R. 1925 Oudh 352. 

--When a joint Hindu family property is sold by 

one of the members of the family a suit for pre erup¬ 
tion by another member of the same family is mainta* 
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OUDH LAWS ACT (1876), S. 9—Member of 
Village Community. 

nable. (Wazir Hasan, A, J. C.) Ram Adhin 
Singh v. Surajpal Singh. 65 I. C. 772 = 

25 0. C> 57—8 O. L. J. 506 = 
A. I. R. 1922 Oudh 115. 
—’S. i —Member of village community. 

Quaere, —Whether mere purchase of the rights of 
the superior proprietor ipso facto makes the purchaser 
a member of village community. ( Wazir Hasan, 
C.J., and Pullan, J,) Basdeo v. Indar Bikram 
Singh. 7 O.W.N. 835 = A.I.R. 1930 Oudh 428. 

--A "village community” under the Ouah Laws 

Act consists of the whole body of persons possessing 
rights as proprietors, under proprietors or heritable 
lessees in village lands. 

Four mahals were amalgamated as a fiscal whole, 
i. e, though each Mahal was separately assessed to 
land-revenue, yet default of land-revenue over any 
Mahal could be recovered from a sharer in any one of 
the Mahals. 

Held : that there was one village community for the 
whole of the four mahals and a sharer in any one of 
the Mahals was a member of that village community : 

12 O. C. 1, Rel. on. {Stuart, C, J, and Raza,J.) 
Ashgar Husain v. Sardar Husain. 112 I. C. 408 = 

5 0. W, N. 947 = A.I.R. 1928 Oudh 501. 
■———In the matter of pre-emption ownership of land 
is the one condition of membership of the village 
community for the purpose of S. 9. It does not 
matter if the land consists of one plot only on which 
no revenue is assessed. The payment of revenue 
cannot be the criterion for proof of share in the 
village or of ownership of land. The owner of a grove 
who owns the land underneath is therefore entitled to 
be considered a member of the village community. 
7 O.C. 275 ; 10 O.C. 225 ; 10 O.C. 86, Foil., and 

13 O.C. 202, Dist. {Dalai, A.J.C.) Kan hay a Bakhsh 

Singh v. Sheo Nath, 87 I.C. 956= 

A.LR. 1925 Oudh 665. 

—S. £—Relationship. 

The words "in order of their relationship” in S. 9 
(1) do not refer only to such a class of persons 
amongst whom, on the fiction that the vendor was 
dead and the inheritance opened on the date of the 
sale, the heir or the heirs of the vendor exist. Those 
words simply mean "according to the degree in the 
line of relationship” with the vendor. The circle of 
relationship is much wider than the circle covering 
the - heir or the heirs only, and in the law of pre-emp¬ 
tion as enacted in the provision of Chap. 2, Oudh 
Laws Act, 1876, there is nothing to justify the Courts 
to interpret "in order of tlieir relationship” in the 
restricted sense, 74 P. R. 1906, Diss, from. 

Nearness in degree of relationship is the only test 
for determining the preferential right to pre-emption. 
But the relationship mentioned in S. 9 means consan¬ 
guinity from a common stock. The law clearly re¬ 
quires the selection of one person of the nearest 
degree or by lot where there are several persons of 
equal degree in relationship to the vendor for the 
purpose ot giving preferential right to buy. This, in 
the very nature of things, implies that the competitors 
and the vendors are descended from a common stock : 

14 O.C. 193 ; 4 O.C. 397 ; and 7 O.C. 6 Foil. 

Wher^. the vendee is the son of the vendor’s 

father s brother and the pre-emptor is the brother of 
the vendor s mother, but both are co-sharers, the pre- 
emptor is not nearer in degree to the vendee and he 
cannot, therefore, succeed. {Wazir Hasan and 
Gokaran Nath Misra, JJ.) Abdul Rahman Beg v. 
BARKAT Beg. 105 I.C. 210 = 4 O.W.N. 866 = 

A I.R. 1927 Oudh 474. 


OUDH LAWS ACT (1876), S. 9—Several villages 

in Mahal. 

—S. 9—Right when arises. 

A share in a law suit does not give rise to a claim 
for pre-emption, 

Where the property in suit is not in the possession 
of the vendor, the sale of a right which has to be 
established by litigation does not give rise to a right of 
pre-emption. 

Where an agreement was entered into between a 
vendor and a vendee by which the latter undertook to 
meet the costs of litigation, the amount of which was 
uncertain, in consideration of receiving half the 
property in the event ot success, no money having 
been paid by the vendee in cash. 

Held : that what was transferred to the vendee was 
a share in a law suit and not a share in a proprietary 
tenancy and that therefore it did not give rise to a 
right of pre-emption. 21 I. A. 26, Foil, and 6 O. L. J. 
29 ; 7 O. L. J. 64 ; A. I, R. 1922 Oudh 156, Dis. 
{Kendall, A. j. C)Ajudhiya Prasad v. Ram Autar. 

80 I-C. 83 = A.I.R, 1925 Oudh 253, 

——Where A who was entitled to pre-empt had 
agreed with B, a stranger to transfer his (A’s) interest 
in the pre-empted property after pre-emption, and 
both A and B sued as plaintiffs for pre-emption. 

Held, that though B was subsequently left out of 
the suit yet as a man cannot be allowed to do by 
indirect means what is forbidden to be done directly A 
also should not be allowed to pre-empt because the 
result in that case would be that B would get the 
property in preference to the vendee. (1 O. C. 308, 
Foil.) {Wazir Hasan, J, C. and Neave, A. J. C.) 
Sarabjit Singh v. Jaikaram Singh. 79 I.C. 950 = 
27 O.C. 137 = 11 O L.J. 423 = A.I.R. 1924 Oudh 420. 
—S. £—Scope. 

Section 9 is applicable not only where there are 
persons equally entitled to buy a property and the 
property has been sold to a stranger, or to a person 
whose right to acquire it is inferior to that of the 
persons who are equally entitled to pre-empt, but is 
applicable also to cases where two or more persons 
are equally entitled to buy the property and one or 
more of them has or have acquired it: 13 O. C, 260. 
Rel. [Raza, J. < Md, She r Khan v. Lal Bahadur 
Khan - 117 I.C. 454 = 6 O.W.N. 437 = 

A.I.R. 1929 Oudh 313. 

- "In a suit for pre-emption in respect of property 
conveyed to the defendant by the Government for a 
nominal consideration, 

Held \ that as the deed of transfer had an out¬ 
standing element of grant by the Crown, the transfer 
is not a sale pure and simple and hence no right of 
pre-emption was exercisable over the property. 
{Stuart, C, J. and Wazir Hasan, J.) Mata Gulam 
Singh v. Kalidin Singh. ioo I.C. 637 =* 

. A.I.R. 1927 Oudh 207. 

Section 9 of the Oudh Laws Act will allow a 
right of pre-emption to be exercised by a co-sharer of 
the sub-division of a tenure resuslting from a lease, 
which is non-transferable except subject to the lessor’s 
interference and which is heritable. 

The sub-divisions contemplated by S. 9 are units 
bearing the relation one to another of having been 
called into existence by one and the same act or event 
ot sub-division, whatever be the purpose of such sub¬ 
division, (Pullan and Ashworth, A.J.Cs.) Lachmi- 
pal Singh v, Bhagwat Singh, 85 I.C. 468 = 

c n A.I.R, 1925 Oudh 527- 

5. 9 Several villages in Mahal. 

In the case ot mahals which comprise a great num¬ 
ber oi villages, all the inhabitants of the mahals do 
not become numbers of one village community within 
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OUDH LAWS ACT (1876), S. 9—•Under-proprie¬ 
tary interest. 

the meaning of S. 9 (3). There may be many village 
communities comprised in a mahal. It is not therefore 
possible for members of one village community to sue 
for the pre-emption of the whole Mahal as no right of 
pre-emption outside the village to which they belong 
is given to them, (ffiostr Hasan , C.J. and PullanJ.) 
Bashkov. INDAR Bikram Singh. 

7 O.WN. 835=A I R. 1930 Oudh 428. 
—S. g—Under-proprietary interest- 
Where in the case of a sale of an under-proprietary 
interest in the village there is competition between the 
vendee who is a superior proprietor and a pre-emptor 
who holds under-proprietary rights, the pre-emptor 
and the vendee are both members of the village com- 
munitv and are equally entitled to claim the property 
under S. 9 (3): 9 OC. 271 and A.I.R. 1927 Oudh. 124 
Rel. on.; 5 O.C. 266, not Foil. (Ptillan and Srivas - 
tava.JJ.) Mohammad Sharif Khan v. Achaibar 
Dubey. 7 O.W.N 99=A,I.R. 1930 Oudh 90. 

—S. 9—Under-proprietors. 

Where there are no co-sharers which is the case 
when the whole mahal is sold, the under-proprietors 
have a right of pre-emption as being members of 
village community. (1 Vazir Hasan, C. J. and 
PuUan, J.) Basdeo v. Indar Bikram Singh. 

7 O.W.N. 835. = A.I.R. 1930 Oudh. 428. 
--When a proprietary tenure is sold, an under¬ 
proprietor would not come within cl. 2 of co-sbarers 
of the whole mahal. Only the proprietor would come 
within cl. 2. The under-proprietors would come with¬ 
in cl. 3 as members of the village community. 

The tenure which had been sold was a proprietary 
tenure. There was only one mahal in which the 
plaintiff pre-emptor was a co-sharer of proprietary 
rights and the vendees were under-proprietors. 

Held ; that the plaintiff had a preferential right of 
pre-emption. {Dalai, J.C.) Nasrullah Khan v. 
Abdul Hamid. 89 I.C. 537 = 2 O.W.N. 452 = 

12 O.L.J. 562 = A-I.R* 1925 Oudh 538. 
__—Under Section 9 of the Oudh Laws Act an 
under proprietary tenure may be any area of land whe¬ 
ther constituting an entire Mahal or only a small 
portion thereof.Where the vendor and the pre-emptor 
are co-sharers in an under-proprietary tenure and the 
vendee is a co-sharer in the proprietary tenure in 
which the under-proprietary tenure is situated, the 
pre-emptor comes within first clause of Section 9 and 
has a preferential right. He and the vendee do not 
come in clause (1) as members of the village commu¬ 
nity. (Dalai, A J.C.) Muhammad Abdul Aziz v. 
Bhagwan Das. 65 I.C. 284 = 3 O.L.J. 560 — 

A.I.R. 1922 Oudh 101. 

—S. 9—Unrecorded co-sharers. 

The right of pre-emption is given to co-shareis even 

when their names are not recorded in revenue re¬ 
cords. A.I.R. 1926 Oudh 592, Foil. ( Stuart, CJ. and 
Raza, J.) Sri Nath v. Bhowani Prasod. 

109 I.C. 187 = 3 Luck 430 = 
5 O.W.N. 130 = A-I.R. 1928 Oudh 486. 
—S. 8—Vendee from co-sharer. 

Vendee from co-sharer is a co-sharer and takes 
property with the rights and liabilities of the vendor. 
The vendee or the last vendee in a chain of succes¬ 
sive vendees of a property which bears the burden 
of pre-emption is as liable to deliver the property to 
a legitimate pre-emptor as is the first vendee. 1 he 
general principle is that the assignee of the P r0 P e . ^ 
takes it with all the rights and obligations or liab , ■ 

of the assignor. (Simpson and \ 7 azir Hasan AJ.Cs^) 
Mirza Sadio Husain v. Md. Karim. 70 I-C* 53- 
25 O.C. 319 = 9-0.L.J. 456 = A-I.R- 1922 Oudh 289. 

D. D. Vol. IV—33 


OUDH LAWS ACT (1376), S. 10—Omission of 

notice. 

—S. 9—Yendce from pre-empting class. 

Vendee and plaintiff having equal rights—Plaintiff 
cannot pre-empt. (Dalai, A J.C.) Kanhaya BaksH 
Singh v. Sheo Nath. 87 I.C. 956 = 

A.I.R. 1925 Oudh 665. 

—S. 10—Auction-purchaser. 

As an auction-purchaser has a right to claim on 
confirmation of auction-sale that the property vested 
in him from the date of the auction, he is entitled to a 
notice under S. 10 in respect of any sale which takes 
place before the date of confirmation but after the date 
of auction and if such notice is not given to him he is 
entitled to pre-empt the sale. (Ashworth and Raza, 
Abdul Rahman v. Fateh Narain Das. 
jj.) 91 I.C. 1047 = 6 O.W.N, 1248 = 

1 Luck 80 = 13 O.L.J. 195 = 
A-IR. 1928 Oudh 189. 

—S. 1C—Avoiding of pre-emption. 

It is not forbidden to a person to circumveut the 
law of pre-emption by taking a transfer which falls 
short of a sale whicli may eventually have the same 
effect as a sale : A. I. R. 1927 Oudh 40; 16 O. C. 9 
and 18 O. C, 109, Foil. (Stuart, C. /. and Raza.JJ 
Atodhya v. Sheoshankar. 100 I.C. 193 — 

2 Luck. 416=4 0. W. N. 137 — 
A. I. R- 1928 Oudh 25- 

—S. 10—Changes pending suit. 

A vendee, who at the date of the sale was not a 

co-sharer, cannot defeat the suit brought by a pre-emp¬ 
tor by acqniring the possession of a co-sharer during 
the pendency of the suit, provided he was not acquir¬ 
ed such a position from a person who was entitled to 
a notice under S. 10 and had not received it and 
whose right of pre-emption was not extinguished by 
any rule of law on the date of the acquisition v t e 
vendees. (Wazir Hasan, Ag. C.J., Mtsra and Pul- 
lan,JJ.) Gaya Prasad v. S. Faiyaz Hussain. 

5 Luck. 12 = AXR- 1930 Oudh 274(F.R.). 

—S. 10—Joint Hindu Family. 

(Dalai, Offg. J. C., Dissenting ). Vi hen a fore¬ 
closure decree is to be passed against the members of 
a Hindu joint family and the joint family owns pro- 
party other than that foreclosed„ notice need not be 
served individually on all the members of the joint 
family. (Daniels, J,C., Dalai, Offg. J ■ C. and Ash¬ 
worth, A. J. C.) Gajadhar v. Lal Behari, 

88 I. C. 879 = 12 0. L. J. 202 =2 0. W- N. 264= 
28 0. C. 139=A-I.R- 1925 Oudh 352. (F.B.) 

—S* 10—Legitimate pre-emptor. 

Per Wazir Hasan, Ag. C. J. —A pre-emptor who 
shows that the person from whom the title to the pro¬ 
perty, which carries with it the right of pre-emption 
has devolved on him was not given the notice re T ui y' 
ed by S. 10, then such person must be held 
to be a legitimate pre-emptor and is entitled t 
acquire the subject-matter of the same. (Waztr 
Hasan, Ag.C.J., Misra and Pullan, JJ.). Gaya 
Prasad v. S. Faiyaz Hussain. 5 buck. U - 

A-1. R. 1930 Oudh 274 (F.B.) 

—S. 10—Omission of notice. 

Where a decree for foreclosure in favour of a 
mortgagee is made final and the mortgage is fore¬ 
closed within S. 10 no notice being given by the 
decree-holder under S. 10 to any of the pre-emp ors 
and a pre-emptor institutes a suit for the declaration 
of his right of pre-emption and obtains a decree, the 
interests of the decree-holder under the foreclosure 
decree are transferred by operation of law to the pre- 
emptor who by his action places himself m the exac 
position of the foreclosure decree-holder and is 
therefore entitled to execute that decree under O. 21. 
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OUDH LAWS ACT (1876), S. 10—Right to notice- 

R. 16, C.P.Code. The action of the foreclosure decree- 
holder in withdrawing bis rights as decree-holder and 
in certifying to the Court that his decree is satisfied by 
the execution of a i resh mortgage by the judgment- 
debtor can have no effect as against the pre emptor : 
19 O.C. 183, Rel. on. (Stuart, C, J. and Raza, J.) 
Durga Prasad Singh v. Bishunath Baksh Singh. 

104 I.C. 831=4 0-W.N- 810 = 
A I R. 1927 Oudh 358- 

—S, 10—Right to notice, 

- Determines right to acquire property . 

Per Wazir Hasan, Ag. C. j.— Only such persons 
are entitled to acquire or retain the property, which 
is the subject-matter for a claim for pre-emption, who 
are entitled to the proper notice prescribed by S. 10 on 
the date of the proposal to sell and must have received 
such a notice. Such persons, however, include their 
representatives-in-interest, {Wazir Hasan, Ag, C. J. 
Misra and Pullan.JJ.) Gaya Prasad v. S. FAiyaz 
Hussain. 5 Luck. 12=A.I.R. 1330 Oudh 274. (F B.) 

-The meaning of the section is not that after 

the vendor has agreed to sell the property to some 
person he should issue a notice to those persons who 
have a right of pre-emption as against the vendee, but 
that a person who intends to sell property, which is 
subject to the right of pre-emption, shall issue a 
notice to all persons who have under the law of pre¬ 
emption a right to buy : 3 O.C. 330, Foil, (PttUan, J.) 
Ram Sukh Dube v. Rampat Tewari. 

107 I.C. 873 = 5 O.W.N. 82 = 
A.I-R. 1923 Oudh 218. 

—S. 10—Sale resiled from. 


R owned property in respect of which J S had a 
right of pre-emption. R entered into negotiations 
with M who made a tentative offer of Rs. 1,200 for it. 
R thereupon gave the notice required by S. 10 to / S 
that R was ready to sell the property for Rs. 1,200. 
J S made a tender of Rs. 1,200 by paying the said 
sum into Court. The tender was made within three 
months from the date of notice, but R and M did not 
continue the transaction, M resiled from the bargain 
and the property was not sold. J S came into Court 
claiming that under the provisions of S, 13 (b) he 
being the person entitled to a right of pre-emption 
could bring a suit to enforce such a right on the 
ground that he had made a tender under S* 11 and 
that that tender had been refused. 

Held : that there had been no transfer by sale and 
the property had remained in possession of R. J S 
therefore, no right to the property : 13 O. C. 219. 
Fo “: ( Si Jfart, C. J, and Raza, J.) Jugga Singh 
v. Mi. Ranjita. 105 i c. 630 = 

4 O.W.N. 852 = A.I.R. 1927 Oudh 438. 
5' Applicability. 

Section 11 lays down the procedure where the sale- 
deed has not been executed yet, (Simpson, A.J.C.). 
Dutt Bahadur Singh v. Bishu Nath S>ngh 

74 I.C 2° 6 = 9 O.L.J. 546 = A-I.R. 1923 Oudh 9L 
S* 13—Benami sale- 

A sun to enforce a right of pre-emption was brought 
against persons who were found to be only benami- 
dars. In the sale-deed they were mentioned as ven¬ 
dees from whom sale consideration was received The 

registers Ve " deeS were also entered in the revenue 

,y>?*a n : r hat ‘ be C T rt shou,d “"'S’ loolt 115 t0 "ho is 

deed and '"w 3 ‘° proper cons ‘™ction of the 

such f ° r . Pre emption would lie against 

sLr“i o ’ R ' 1918 P- C. 140, Ref. 

Wuart.C.J. and Raza, J.) Mansur Ali v. Sul- 

106 I C. 539 = 4 O.W.N. 952= 
A I R 1927 T Oudh 509. 
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OUDH LAWS ACT (1876), S- 13—Good faith. 

—S. 13—Deposit. 

- The procedure controlling the deposit of purchase 
money in a suit for pre-emption is stated in Ss. 14 
and 15 of the Oudh Laws Act, 1876, and not in the 
rules of the Code of Civil Procedure. The expres¬ 
sion "purchase money” means the whole of the 
purchase money as specified in the decree: A. I. R) 
1924 Oudh 104, Foil. (Wazir Hasan and Raza.JJ . 
Sheo Ram v. Tula. 93 I. C. 1023 = 

13 0- L. J- 109 = 3 O.W.N. 274 = 
1 Luck. 158=A. I. R. 1927 Oudh 69. 

—S. 13—Fictitious price. 

- Duty of Court—Market Value. 

Where the Court arrives at a finding that the price 
fixed in the deed has not been fixed in good faith it is 
its duty to determine what is the fair market value of 
the property sold. No doubt in many cases the price 
actually paid is a very good indication for determining 
the fair market value of the property sold, and that 
it is an element which the Courts must consider in 
determining the market value but the Court must not 
treat the money actually paid as conclusive evidence 
of the market value. The market value, however, 
so determined should not exceed the sale price men¬ 
tioned in the deed: 4 O. C. 158; A. I, R. 1926 Oudh 68 
and 101 P. R. 1887, Rel. on. ( Misra and Raza, 
JJ.) Zahik-ud-din v. Ali Husain. 

118 I.C. 85 = 6 O.W.N. 264 = 
4 Luck. 643= A. I. R. 1929 Oudh 244. 
-- Proof of. 

A Court in a pre-emption suit can decide on facts 
whether the property was sold for a fancy or a ficti¬ 
tious price, and can further determine its market 
value if it holds that the sale price was fixed in bad 
faith. But in the absence of actual evidence to show 
that the price was so fixed, no legal presumption to 
that effect can arise simply because it is found that 
the price paid by the vendee, as well as even that 
offered by the pre-emptor are, in view of the recorded 
income of the property, such as no reasonable man 
actuated by business principles would offer: 
3 O.L.J. 543, Foil. (Hasan and RazaJJ.) Asaf UDDA- 
ula Khan v. Abdul Ghafpar. -104 I.C, 664= 

4 0. W. N. 795 = A. I. R. 192/ Oudh 361. 

- Duty of Court. 

When the plaintiff in a suit under Ch. 2 of the Act 
alleges that the price stated in the sale deed is fictitious 
and the allegation is denied, the Court under S. 13 
of the Act has not to determine what the price paid 
for the property actually is, but whether the price 
stated in the deed is fictitious as alleged, and if so what 
the fair market 'value of the property is. (4 O.C. 158, 
Foil.; 10 O. C, 88, Discussed) (Dalai, J,C.) HAR 
Pershad v. Sheosiiankar. 90 I. C. 679 = 

A. I. R. 1926 Oudh 68- 

S. 13—Good faith. 

The mere fact that an excessive or a fancy price is 
paid for the property or that the vendee fails to make 
proper inquiries about the property does not establish 
that the price was not fixed in good faith. ( Hasan 
and Raza, JJ.) Asafuddaula Khan v. ABDUL 
Ghaffak. 104 I.C. 664 = 4 O.W.N. 795= 

A.I.R. 1927 Oudh 361. 

-The words "in good faith” under S. 13 mean 

"honestly” and the word "honestly” applied to the 
fixing of the price of the property sold which is subject 
to pre-emption must import that the price fixed was 
meant to be actually paid and was not to be false or 
fictitious one in order to make out the value to be 
higher than the reality and to defeat pre-emption. 

(Hasan and Raza, JJ.) Asafud Daula KHAN V. 
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OUDH LAWS ACT (1876), S. 13-Joint Hindu 
family. 

Abdul GhaffAk. 104 LG. 664=4 O.W N. 705= 

A.I.R. 1927 Oudh 361. 
—S- 13—Joint Hindu family. 

Son, manager of family—Father’s personal right of 
pre-emption is not lost by son's refusal. 1 O.C. 254 
and 5 O.C. 395, Rof. (TFrrctr Hasan, .li/. C. J. and 
Mtsra,J.) Ram Narain i». Sheo Darshan. 

117 LG. 477=6 O.W.N. 121=4 Luck. 524= 

7 O W.N. 226 = A.I.R. 1929 Oudh 158. 
—S. 14—Failure to deposit. 

- Right lost. 

Where a pre-emption decree directs payment of the 
purchase money within a certain time and the plaintiff 
makes default in making such payment the decree 
becomes void, and the right of pre-emption is lost and 
an appeal by pre-emptor filed after such default con- 
testing the amount directed to be deposed is incom¬ 
petent. {Dalai, J, C.) Imam Din Khan v. Abdul 
Sattar Khan. 74 I.C. 62 = 11 OL.J. 74. 

A. I. R. 1924 Oudh 102. 

—S. 15—‘Payment into Court'. 

In accordance with a decree in a pre-emption suit, 
the money was tendered in court within the time fixed 
by the decree; the form of application prescribed 
therefor by the Oudh Civil Court Rules framed under 
Ss. 122 and 127 of the C. P. Code was duly filled up 
and received by the Munsif. The party entitled to 
the money under the decree applied to the court for 
permission to withdraw the amount; the court, aftei 
being satisfied that the property had been handed 
over to the plaintiff, directed payment out, without 
resorting to the cumbersome process, of the money 
being first placed into the treasury and then with¬ 
drawn therefrom under order of court by the deci ee- 
holder The money, under such circumstances, was 
held to have been validly “paid into court' 1 within the 
meaning of S. 15 of the Act. 5 O.C. 116; 8 O. C. 57 ; 
14 O.C. 85 ; 23 O.C. 254; 26 O.C. 345 ; 1 Luck. 158, 
distinguished. Qftd Mtsrci $ JJ •) akhpai 

Singh v. Sat Narain Singh. 

5 Luck. 116 — 7 O.W.N. 

~-S. 15— Payment out of Court- 

Although^ifis true that the Court has no jurisdiction 
to extend the time for payment of purchase-money of 
a pre emption decree and that such money should be 
ptbd in Court to render the payment valid, yet where 
the vendee by inducing the plaint,fls to believe that 
he would part with the property on receipt ot money 
even after due dale, has obtained money from the 
plaintiffs, he is estopped from contesting the plainufi s 
right to execute the decree. {Dalai, A. J . C.) 

Shamsher Singh v. Mr. Kam Kai.i. 

111.C. 184 = A.I.R. 1924 Oudh 153. 

—S. 15—Sufficient compliance. 

The respondent obtained a pre-emption decree 
subject to payment of Re. 80 which lie duly deposited 
but subsequently attached and withdrew on account 
of the amount due to him for costs a sum of Rs. 22. 
The appellate Court increased the amount payable for 
the property to Rs. 106454). He accordingly paid the 
balance of Rs. 26-6-0 and obtained possession of the 
property. Under the decree both parties were to pay 
fheir own costs in the event of the plaintiff complying 
with the decree. On the matter being brought to 
notice the plaintifl paid in the amount of Rs. 22 which 
he had withdrawn but Dot within the one month 
allowed by the decree. 

Held " that there was a sufficient compliance witfi 
the decree. 34 A. 596, Foil. It made no difference that 
in Oudh the right of pre-emption is a statutory right 


OUDH LOCAL RATES ACT (1878), S. 3-Mort¬ 
gagee in possession. 

and payment is made in accordance with S. 15 of the 
Oudh Laws Act. {Daniels, A.J.C.) Bihda Prasad v. 
Banarsi Das. 77 1.0. 116 = 10 O L.J. 206 = 

A.I.R. 1923 Oudh 271. 
—S. 16—Circumvention of Law, 

- Nature of the transaction » 

It is not forbidden to a person to circumvent the 
law ol pre-emption by taking a transier which falls 
short of a sate though it may evidently have the same 
effect as a sale. A person, in order to defeat the 
right of pre-emption, may decide not to have a sale- 
deed but to have a mortgage-deed with onerous con¬ 
ditions making its redemption difficult or might have a 
lease executed in his favour making himself liable to 
pay a small sum, however insignificant, as rent. 
Under the law of pre-emption such devices are per¬ 
missible because they fall short of the transaction of 
sale which alone can give rise to a right of pre¬ 
emption, but it does not mean that a disguise cannot 
be exposed. Where the parties had really entered 
into a sale transaction but disguised it under the mask 
or cloak of a different transaction such as hiba-bil - 
cu'az, the Court must look to the real nature of the 
transaction for the purpose of determining whether it 
could be subject to the right of pre-emption or not : 
18 O.C. 109, ReL on ; A.I.R. 1927 Oudh 40; A.I.R. 

1926 Oudh 186; A.l .R. 1928 Oudh 25; A.I.R. 

1927 Oudh 161; A.I.R. 1928 Oudh 103; and A.I.R. 
1927 Oudh 576; Dist. (Stuart, C J. and Srivastava, 
/.) Mohammad Ishaq v. Mt. Fahimun Nissa, 

113 I.C. 263 = 5 O.W.N. 825 = 
4 jUck- 68=A.I.R. 1928 udh 472. 

—S. 2C—Ancestral land. 

Land which comes into the possession of a person 
as a result of litigation, on the ground of his adverse 
possession against the Taluqdar to whom it originally 
belonged is not the ancestral property of that person. 
‘Dalai, J, C. and Ncave, A.J. C.) Siraj Ahmad v. 
Ibnujl. Hasan. 85 I.C. 816=AIR. 1926 Oudh 671* 
—S. 25—Usufructuary mortgage. 

Out of the eight annas share in a village owned by 
A four annas were transferred by way of a usufruc¬ 
tuary mortgage to the plaintiff. Within his proprie¬ 
tary share of eight annas, A held certain sir lands and a 
proportionate share of the sir lands was transfer¬ 
red to plaintiff when the mortgage of four annas 
was made in his favour. Plaintiff claimed for a 
share of profits under Cl. 15 of S. 108, A had all 
along been in possession of liis sir lands on the ground 
that "the relationship of co-sharers existed between him 

and the plaintiff. 

Held : that once the usufructuary mortgage -in 
favour of the plaintiff was created in respect of the 
four annas share; A became a tenant with a right of 
occupancy in the proportionate-area of the sir lands by 
virtue of S. 25, Oudh Laws Act, 1876, if the mortgage 
was made prior to the 1st January 1902, or an expro¬ 
prietary tenant within the meaning of S. 7-A, Out ■ 
Rent Act, 1886, if the mortgage was effected alter the 
1st January 1902, in either case he was a tenant and 
was not liable to account to the plaintiff on the footing 
of a co-sharer, {Wazir Hasan and Pullan, JJ- ) 
Pahlad Singh v. Suraj Bakhsh Singh. 

109 I.C. 304 = 5 O.W.N. 155=3 Luck. 436 = 
10 L.R.A- Rev. 23 = A I R. 1928 Oudh. 223. 
OUDH LOCAL RATES ACT (IY OF 1878). 

—S- 3—Mortgagee in possession. 

Mortgagee in possession, is a “Landholder” within 
the meaning of the Act. (Si/* John Edge). Mirza 
abid Husain Khan v. Mt. Kaniz Fatma. 

80 I.C. 1019 = 29 C.W.N. 214=22 A.L.J. 284 = 
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OUDH RENT ACT (1368), S. 125—Sale under. 

34 M.L.T. 78 = 45 All. 269 = 19 M.L.W. 703 = 
51 I-A. 157 = 11 O.L.J. 427 = 27 O.C. 72 = 
1924 M.W.N. 657 = 5 L.RP.C. 212 = 
AIR. 1924 P.C. 102. (P.C.) 
OUDH RENT ACT (XIX OF 1868)—Since repeal¬ 
ed by XXII of 1836.) 

—S- 123—Sale under. 

The consequences which shall ensue from sale 
taking place for the satisfaction of a decree for an 
arrear of rent under the provisions of S. 125 of the 
Oudh Rent Act are widely different from the conse¬ 
quences which are to ensue from a sale of land for an 
arrear of land revenue and which are defined by 
S. 133 of the Oudh Land Revenue Act, and the fact 
that the last clause of S. 125 invests the Deputy Com¬ 
missioner with the power of selling the land in satis¬ 
faction of a decree for an arrear of rent as he might 
have exercised for the recovery of an arrear of 
revenue does not by any means lead to the conclusion 
that the consequences of the two sales shall also be 
the same. {Stuart, C.J. and Wazir Hasan, J.) 
Kampta Si roman Pd. v. Ram Swarup Pandev. 

101I C. 285 = 2 Luck. 475 = 
4 O.W.N. 277 = A.I-R. 1927 Oudh 202. 

__it would obviously be opposed to all principles 

of justice and equity to "hold that rights of persons 
not in any way connected with the judgment-debtors 
would be affected by sale held in execution of decree 
against those judgment-debtors. 

The effect of a sale held under S. 125 of the Oudh 
Rent Act read with S. 133 of the Oudh Land Revenue 
Act would be only to destroy the rights of the under¬ 
proprietor against whom a decree has been passed 
and of those who held by virtue of a grant or contract 
previously made by those under-proprietors, but not 
the rights of other persons not in any way connected 
with the judgment-debtors. (Gokaran Nath Misra 
and Raza, JJ.) Kamta Si roman v. Mata Badal. 

99 I.C. 391 = 3 O.W.N. Sup. 266 = 
8 L.R.A. Rev. 37 = A.I.R. 1927 Oudh 72. 
OUDH RENT ACT, (XXII of 1886), (As amended 
by-IY of 1921, I of 1923 and IY of 1S25 etc.) 
“Duty and liability of Lambardar- 

If a lambardar is proved to have been negligent or 
if he is proved to have misconducted himself, it is 
open to a Court to decree to a co-sharer, who claims 
a share of profits under S. 108, Cl. (15), Oudh Rent 
Act, 1886, not only the share of profits actually collec¬ 
ted, but the share of profits which has remained un¬ 
collected. 

There are circumstances when, if the lambardar 
fails to fulfil this obligation, he can be made liable for 
the gross rental, but it will always remain a question 
of fact, whether his omission in failing to keep proper 
accounts affords proof of such misconduct or negli¬ 
gence as would justify a passing of a decree on the 
basis of demands rather than on recorded collections. 
(Stuart, C. J., Wazir Hasan and Raza,JJ.) Chi- 
tar Ket Singh v. Kanhaya Bakhsh Singh. 

105 I.C. 285 = 4 0-W.N. 725 = 
A.I.R. 1927 Oudh 337 (F.B.) 

—S. 3—Grove-holder. 

A grove-holder cannot be considered to be a tenant 
within S. 3, Cl. (10), because such a person neither 
pays rent to the landlord, nor is he liable to pay rent 
to him : 5 O.L.J. 639 and A.I.R. 1926 Oudh 38, Rel. 
on. {Misra, J.) Jagdish Bahadur Singh v. Ragho 
Ram. 94 I.C. 349 = 29 O.C. 271 = 

13 O.L.J. 265 = 3 O.W.N. 392 = 
A.I.R. 1926 Oudh. 458. 

-A grove-holder is not a tenant within S. 3 (10) 

and, therefore, if he is ejected illegaly by the land- 


OUDH RENT ACT (1886), S. 3— ‘Sir’ land. 

, lord a suit for possession by him lies in the civil 
Court and not in the revenue Court. 5 O. L. J. 639, 
Rel, on. (Misra, J.) Secy, of State v. Aurcha- 
ran Das. 91 LG. 927 = 1 Luck 33 = 

13 O.L.J. 115 = 3 O.W.N. 45 = 
A.I.R. 1926 Oudh. 98. 

■- Lambardar. 

A lambardar in some respect has larger powers 
than an ordinary manager or agent appointed by an 
instrument. He can act as a prudeni manager for 
the benefit of his co-sharers, so far as such act falls 
within the purview of the objects for which he is so 
appointed. He can, therefore, grant a lease for a 
long term, so long as he does not prejudice the inte¬ 
rests of his co-shares thereby. ( Kanhaiya Lai, J.C. 
and Dalai, A.J.C.) Muhammed Masna Alam v. 
Mohammad Mohmud. 66 I.C. 21 = 9 O.L.J. 66 = 

24 O.C. 369 = A.I.R. 1922 Oudh 40. 
- Mortgage by tenant-at-will. 

1 .ven though a mortgage by a tenant-at-will is not 
binding on the landlord, it is open to him to recognise 
it as valid. Such a mortgage is not ab initio void. 
A mortgagee cannot go behind his mortgage and 
dispute the mortgagor's right to enforce redemption. 
(Kanhaiya Lai , J.C.) Bhairon v. Balat. 

68 I.C. 558 = 9 O.L.J. 331 = A-I.R. 1922 Oudh 287. 
—S 3—Land. 

Apart from special contracts or customs, ' land ’ as 
defined in the Oudh Rent Act includes ungathered 
produce of land, whether spontaneous or not and will 
include trees. 

A Settlement Court decree conferring on the decree- 
holder’s occupancy rights in trees does not entitle 
them to transfer the same. But they are entitled 
only to take away the wood. (Kendall, A,J.C.) 
Muhammad I-Iayat Khan v. SuraJ Bali Singh. 

84 I.C. 1005 = A.I.R. 1925 Oudh 315. 
—S. 3—Right of fishing- 

An exclusive right of fishing in a tank does not 
amount to a right in the land below the water and 
plaintiffs possessing such rights are not entitled to be 
considered as under-proprietors of that land. 
(Dalian, J.) Sat Narain v. Deputy Commr., Mana¬ 
ger, Court of Wards. fi O.W.N. 829= 

10 L.R.A- Rev. 331=A.I.R. 1929 Oudh 433. 
—S. 3— 'Sir land. 

The fact that trees are planted on sir land does not 
destroy the character of the land as sir. The auction- 
purchaser in a sale of sir land in execution of a decree 
against the proprietor acquires merely the right oi a 
proprietor to rent from the ex-proprietary tenant 
and is not entitled to actual possession. The sale 
cannot wipe off the exproprietary rights which the law 
creates in favour of the owner of sir land. 39 All 173, 
Rel. on. (Wazir Hasan, J.) Chandra Sen 
Singh v. Bhagwan Singh. 91 I.C. 938 = 29 O.C. 123 = 
13 O.L.J. 726 = 3 O.W-N. 51 =A I R. 1926 Oudh 177. 

-' Meaning of' in Oudh. 

The restricted meaning of the word sir in Act XXII 
of 1885 is a meaning based to some extent upon the 
meaning of the word in the Province of Agra, and is 
largely the creation of the English Revenue Authorities. 
The word Sir used by an Oudh man would not be 
confined to the meaning which it bears in Act XXII 
of 1886. Amongst the various classes of sir under- 
proprietors who never had the full and exclusive 
proprietary right of the whole village is the land 
frequently assigned to the junior branches of a 
family for their support, instead of breaking up the 
estate and giving them the ancestral shares to which 
they were entitled. Such appanages are known in 
Oudh by the name of sir. They also form one and 
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OUDH RENT ACT (1886), S. 8—Under-proprle* 
tary holding. H;(l A— 

the chief class of Jewan Bict, which i? a name also 
sometimes applied to this class of Sir. Whole villages 
assigned in this way were also called Bliayni villages. 
{Sir John Edge.) lhjAi Raj Kunwar v. Jai Indka 
Bahadur. 19 IX. 250=44 All. 435=9 O.L.J. 385 = 
31 M. L.T. 69=43 I A. 262=36 C-L.J. 511 = 
21 C.W.N. 221 = 25 O.C. 260=21 A.L.J. 125 = 
A.I.R. 1922 PC. 311 =43 M U. 682 (P. C.). 
—S. 3—Under-proprietary holding. 

There can be an under-proprietary holding held 
rent-free. The words “for which he is liable to pay 
rent” in S. 3 i8) refer to a potential and not ncees -1 
sdrily a present liability. 20 O.C. 171, Foil. 23 O.C. 30, 
Ref. (Daniels, A.J.C.) Bikraoo v. Anant Bahadur 
Singh. 63 I. C. 551=8 0. L. J. 311 = 

A. I. R. 1921 Oudh 167. 
—S- 3—Under-proprietary right. 

- Ad vc rs c possess ion. 

Plaintiffs suing for under-proprietary or other pos¬ 
session of certain plots against the taluqdar can have 
no claim as to agricultural land. They can set ad¬ 
verse possession but such adverse possession is only 
that of a tenant and the mere fact that they w^ere for¬ 
merly village zemindars doe? not give them any title. 
{Pullan, J.) Sat Narain v. Deputy Commr,, 
Manager, Court of Wards. 6 0. W. N. 829 = 
10 L- R- A. Rev. 351 = A I R- 1929 Oudh 433. 

— -S. 3 (8) does not exhaustively define the right 

of an under-proprietor. If ia any circumstance a 
proprietor 'is afforded a right of re-entry against a 
transferee of agricultural land in Oudh, such trans¬ 
feree will not be entitled to under-proprietary rights. 
Where however there is no possibility ior the exer¬ 
cise by the lessor of a right of re-entry, the possible 
bar for the defendant’s under-proprietary title having 
been removed, the .rights conferred by the lease aie 
perfected into under-proprietary rights. (Kanhaiya 
Lai, J. C. and Dalai, A, J.^-) Shaikh Kutab Ali 
v. Mohammad Zaman Beg. 66 I* C. 106 = 

6 0. Ii. J. 101 = A.I.R. 1923 Oudh 4/. 

— . Words and Phrases. 

A document was christened with the name of a 
“perpetual lease”. After reciting the area of the 
lands, which were the subject-matter of the deed, the 
document prescribed a jama of Rs, 102-2-0, annually 
payable by the lessor, and then proceeded as 
follows “I do hereby agree and reduce to writing 
that the said “lessee” having his possession over it 
shall annually pay the pay of the Patwari and Chau- 
kidar i.e. t the entire amount of Rs. 102-2 shall be 
paid to the Government, and he shall remain in 
possession and enjoyment of the same generation 
after generation {naslan bad nasi an), batnan bad 
batnan), and shall exercise all sorts of proprietary 
powers.” It was found that the donee and his sons 
used to pay rent to the donor and her transferee. 
Held: the name “perpetual lease” is not inconsistent 
with a grant of heritable and transferable right in the 
property which is the subject-matter of the deed in 
question. The defendants are not proprietors of the 
lands in suit, but they are under-proprietors i.e„ they 
possess heritable and transferable interests in those 
lands. (Dalai and Wazir Hassan, A.J. Cs.) Karim 
Dad Khan v . Mt. Bibi Ghapuran. 66 I. C. 110 = 

9 O.L.J. 104 —A.I.R. 1922 Oudh 42. 

__—if a perpetual lease confers both heritable and 

transferable rights upon the lessee, the lessee is an 
under-proprietor within S. 3 (6). There is no provi¬ 
sion in the Act for enhancing the rent of under- 
proprietor. {Harrison, J. M.) Muhammad ]aman 
Beg v , Sheikh Ilahi I3ux. 60 I.C. 618 = 


OUDH RENT ACT (1886), S. 5— Mortgage-Vali¬ 
dity of. 

1 L. R. A. 69 Rev. = 2 U. P. L, R. (B R.) 111. 
—S. 4—Void Agreement. 

S. 4 does not enable the landlord to claim rent 
under a void agreement. It merely restricts the land¬ 
lord from ejecting the tenant or enhancing his rent 
except in accordance with the provisions of the Act. 
(Kendall, A. J . C.) Gur Din v. Sirajunnissa. 

80 I.C. 513 = 11 O.L.J, 445 = 
A. I. R. 1924 Oudh 432. 

—S. I —Conditions under. 

The wording of S. 5, Oudh Rent Act, does not lay 
down anywhere any condition to the effect that the 
proprietary right must have been lost within the 
specified period of 30 years mentioned in the section, 
between the 13lh February 1826 and 13 th Feb¬ 
ruary 1856. The only condition which is insisted on 
in this section is that a claimant, in order to establish 
his occupancy rights, must shou ? that he or bis ances¬ 
tors were in the possession of the village in which 
the lands in suit are situate as proprietors within the 
said period. It may be that their proprietary rights 
may have been lost within this very period. As long 
as the claimant can establish that he had lost his 
proprietary rights before 24th August 1866, and had 
become a tenant of those lands before that date, he 
satisfies the conditions laid down in S. 5: 5 O. C. 176: 
29 I.C. 401; and 8 O.L. i. 64; ReL on; R.A. R. No. 43 
and S. D. 7 of 1903, Dist. {, MisrJ.) Payag Singh 
v. Manohar Lal. Ill I.C. 465 = 3 Luck. 616 = 

10 L-R.A. Rev. 78 = 5 O.W.N. 622= 

A.I.R. 1928 Oudh 369. 
—S. 5—Division among heirs. 

- 7 'ransfer, 

A * transfer ’ in law must be deemed to imply a 
transfer by a person entitled to that property in favour 
of a person having no title otherwise. • 

Where a holding is claimed by different heirs of a 
deceased occupancy tenant or where the occupancy 
tenure forms part of the property of a joint family or 
of co-tenants and a division takes place among such 
persons, it cannot be held that the transaction 
amounts to a transfer from one having a right in 
favour of one having no right at all : 33 All. 143, 
Foil.; 23 All. 383 (P.C.), Dist. ( Misra,J .) Ramman 
Singh v. Ditta Singh. 114 I.C. 803= 

10 L.R.A- Rev. 190 = 4 Luck. 243 = 
6 O.W.N. 1315 = A.I.R. J929 Oudh 334. 

—S. 5—Jurisdiction of Civil Court. 

Where a decree of a Settlement Court in Oudh has 
from tlie necessity of the case, been unable to decide 
whether a man is or is not an under-proprietor, or 
where there is no decree of a Settlement Court decid¬ 
ing the point, then undoubtedly the question, as to 
whether a man has or has not under-proprietary 
rights, must be decided by Civil Court upon other 
evidence. But where the decree of the Settlement 
Court can leave no doubt as to the fact that the 
parties are occupancy tenants and not under-proprie¬ 
tors, it is not open to the Court to go behind it. 
{Stuart, C.J., and Pullan, J.) MahabirBux Singh v. 
Sitla Bux Singh. 107 I.C. 8/1=3 Luck 167= 

10 L.R,A. Rev-15 = 4 O.W.N. 1255 = 

A.I.R. Iy28 Oudh 152. 

—S. 5—Mortgage—Validity of. 

The representative of an occupancy tenant who has 
mortgaged his occupancy holding cannot challenge the 
mortgage on the ground that it is void in law if the 
tenancy is one covered by the proviso to S. 5 : 
15 O.C. 67, Foil.; A.I.R. 1925 Oudh 401 and A.I.R, 
1925 Oudh 457, Diss. from. {Pullan, J.) Abdul 
i Galuk Khan v. Karamat Khan. 106 I.C. 126 = 
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OUDH RENT ACT (1886), S. 5—Occupancy right- 

'4 O.W-N. 1033 = 9 L-R.A. Rev. 344 = 

A.I.R. 1S28 Oudh 41. 

—S. 5—Occupancy right. 

A land acquired under a deed granting heritable 
and non-transferable tenancy might be described as 
occupancy, although it is not occupancy land within 
the meaning of S. 5. A sale of occupancy land in 
favour of the landlord is perfectly legal. {Daniels, 
A.J.C.) AsHiy Ali v. Ghulam Sarwar. 

89 I.C. 412 = A-I.R- 1925 Oudh 742. 
—8. 5—Rights under- 

Occupancy rights conferred under S. 5 are different 
from those conferred by decree of Settlement Court— 
Mortgage of latter rights is voidable not by trans¬ 
feror or his assignee l ut by landlord—Mortgage of 
former is void ab initio . 14 O.C. 144 and 15 O.C. 67, 

Foil.; 6 O.C. 331, Ref.; A.I.R. 1928 Oudh 344, Rel. 
on. ( Mirza.J .) Ram Harakh v, Chail Be:iari. 

Ill I.C. 194 = 
A.I.R. 1928 Oudh 500- 

—S. 5—Scope of. 

S. 5 of the Oudli Rent Act does not intend to limit 
occupancy rights to persons who had lost proprietor¬ 
ship before the annexation. (Ferrard, S. M. and 
Hopkins , J.M.) Lal Bahadur Singh v. Tribhavan 
Bahadur Singh. 61 I.C- 158 = 8 O.L-J. (B.R-) G4- 
—S- 5—Transfer of non-transferable rights. 

Plaintiff claiming non-transferable holding under 
gift from Defendant in possession—Defendant is not 
estopped from-pleading non transferability. 6 O.C. 331, 
Foil. {Daniels, J. C.) Pratab Bali v. Mahant 
Suresh Dutta, 87 I.C. 1030 = 12 0-L.J. 329 = 

2 O.W.N. 325 = 29 O.C- 77 = 
A.I.R. 1925 Oudh 457. 
—S. 7-A—Effect of Court sale. 

A Court sale cannot wipe off the ex-proprietary 
rights which the law creates in favour of the owner of 
the land and the auction purchaser is not entitled to 
actual possession. Such ex-proprietary rights are not 
confined to the land only but extend to trees on the 
land as well : A.I.R. 1926 Oudh 177, Foil. [Wazir 
Hasan , J.) Nand Ram v. Chhedilal, 

105 I.C. 466 = 4 O.W.N. 955 = 
A.I.R. 1927 Oudh 512. 

—S. 7-A—Effect of mortgage- 

- Tenant. 

Out of the eight annas share in a village owned by 
A four annas were transferred by way of a usufruc¬ 
tuary mortgage to the plaintiff. Within his proprie¬ 
tary share of eight annas, A held certain sir lands and 
a proportionate share of the sir lands was transferred 
to the plaintiff when the mortgage of four annas was 
made in his favour. Plaintiff claimed for a share of 
profits under Cl. 15 of S. 108. A had all along been 
in possession of his sir lands on the ground that the 
relationship of co-sharers existed between him and the 
plaintiff. 

Held : that once the usufructuary mortgage in 
favour of the plaintiff was created in respect of the 
four annas share, A became a tenant with a right of 
occupancy in the proportionate area of the sir lands 
by virtue of S. 25, Oudh Laws Act, 1876, if the mort¬ 
gage was made prior to the 1st January 1902, or an 
exproprietary tenant within the meaning of S. 7-A, 
Oudh Rent Act, 1886, if the mortgage was effected 
after the 1st January 1902, in either case he was a 
tenant and was not liable to account to the plaintiff on 
the footing of a co-sha ■ s, r. ( Wazir Hasan and 

Pullan } JJ.) Pahi,' »i| ivNiiH v. Suraj Bakhsh 
Singh. 109 I.C. 304=3 Luck 436= 

iU L.R.A. Rev. 23 = 5 O.W.N. 155 = 

ftA.I.R. 1928 Oudh 223. 


OUDH RENT ACT (1886), S. 20 —Burden of proof. 
—S. 7-A—Provisions imperative. 

The provision of law in the section is imperative 
and must be given effect to. The policy of the law 
has been the same prior and subsequent to the 
amendment. 10 O. C. 243 and 39 All. 173 (P. C.) Ref. 
{Wazir Hasan and Mirza, JJ.) Hasan Bagar v. 
Sheo Narain Singh. 9:1 I.C. 917 = 1 Luck. 7 = 

13 0. L. J. 178=3 0 . W. N. 25 = 
A. I. R. 1926 Oudh 81- 

—S. 7-A—Rent of Sir Land. 

A person bolding Sir land of which he is an ex- 
proprielory tenant within the meaning of S. 7-A is 
liable to account for the rent of the same only at the 
rent fixed by law and that is “four annas in the rupee 
less than the fair and equitable rate payable by statu¬ 
tory tenants for land of the same class or classes of 
soil.'’ (Wazir Hasan, Ag. C. J. and Pullan J,) 
Chandrica Singh v. Inder Kunwar Rani. 

117 I. C. 449 = 40 L. R. A. Rev- 194= 

A. I. R. 1929 Oudh 384. 
—S. 8 —Power of Thekadar. 

Per Srivastava, J .—A thekenama containing a 
distinct provision preventing the thekadar from grant¬ 
ing pattas to the tenants on his own authority should 
be strictly construed like a power-of-attorney. He is 
not an authorised agent and pattas granted by him 
are invalid. Cooper v. Martin , (1867 : 3 Ch. 47 and 
Lawrnesson v. Butler, 1 S. & L. 13, Foil. (Stuart , 
C. J. and Raza, J. on reference by Srivastava. J.) 
Ki:ishnakumari Devi v. ‘ribhuvan Dat. 

114 I.C. 305 = 5 O.W.N. 905 = 
10 L-R.A. Rev. 216= 
A.I.R. 1929 Oudh. 12. 

—S. 17—pld Act. 

-- Effect of Amending Act of 1923. 

The recovery of any sum in addition to rent could 
never fee enforced through a Court before the passing 
of the amended Oudh Rent Act of 1923 just as much 
as it could not be subsequently. All that the Act 
laid down was that if any nazraua was recovered, the 
sum recovered would be considered as a payment 
illegally enforced and could be obtained back. After 
the passing of the amendment even if the nazrana is 
recovered amicably it will be presumed that the pay¬ 
ment was illegally enforced and the landlord would be 
liable to the penalty provided by S. 17. {Dalai, J, 
C.) Manoharlal, Vakil v. Ram Ratan Phatak. 

88 I.C. 538 = 2 O.W.N. 439 = 12 OLJ. 561 = 

A.I.R. 1925 Oudh 434. 

—S. 18—Diluvion. 

The lessee is entitled to claim abatement of rent on 
the ground that the area of his holding has dimi¬ 
nished. {Hasan and Misra,JJ.) Abdul Rahman v. 
Jagat Jit Singh. 97 i.Q. 917= 

3 O.W.N. Sup. 153 = A.I.R. 1926 Oudh 553. 
—S. 18—Failure to Deliver. 

Where a lessor fails to deliver possession of a 
portion of the property demised to the lessee, the 
lessee can claim a deduction on the ground that the 
area of his holding has been diminished even in the 
suit for arrears of rent brought against him, (Misra, 
J.) Ajudhia Prasad v. Sheikh Bhulai, 

96 I.C. 341 = 13 O.L.J. 599 = 
A.I.R, 1926 Oudh 525. 

S. 23—Burden of proof. 

- Evidence Act , S. 103. 

It is for the rival tenant in order to make out a 
valid surrender to establish that the previous tenant 
has given over possession at the latest by the com¬ 
mencement of the year, when the patta in his favour 
took effect. {Srivastava, J.) Mindai v. Sajid ALI. 
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OUDH RENT ACT (1886), S. 20—Relinquishment 
—What is. 

6 O.W.N. 1094=11 L.R.A. Rev. 24 = 

A.I.R. 1930 Oudh 69. 
—S. 20—Relinquishment—What is- 

- Compromise. 

A compromise of suit merely recognizing a pre¬ 
existing proprietary title does not amount to a relin¬ 
quishment of ex-proprietary rights by the tenant as 
the Oudh Rent Act prescribes a special procedure for 
the relinquishment of a tenancy. (Wazir Hasan, J.) 
Nand Ram v . Chhedi Lal. 105 I.C- 466= 

4 O.W.N. 955 = A.I.R. 1927 Oudh 512. 
— S. 20—Scope of. 

-— Relinquishment. 

The provisions of S. 20, Oudh Rent Act, in respect 
of the relinquishment of land by a tenant are not 
exhaustive and it is possible for a tenant to make a 
valid relinquishment under a private arrangement 
between himself and the landlord. But in order that 
any such relinquishment by means of an amicable 
arrangement between the tenant and landlord may be 
valid it is necessary that the tenant must make actual 
surrender of possession in favour of the landlord. 
{Srivastava, J.) Mindaiv. Sajid Ali. 

6 O.W.N. 1094 = 11 L.R.A. Rev. 24 = 

A.I.R. 1930 Oudh 69. 

—S. 21—Fulfilment of conditions. 

Certain land was originally held by K under a lease 
from C. Later on C treated the holding as abandoned 
and gave lease thereof to G. G brought a suit against 
K for recovery of possession. C had issued notice 
prescribed by S. 21 and entered upon the holding. K 
instituted a suit impugning the proceedings and seek¬ 
ing relief uuder S, 108 (10), but his suit was dismissed. 
K's plaint was construed as containing an admission 
of C having entered the holding, 

Held : that all the necessary conditions prescribed 
by S. 21 had been satisfied and C became entitled to 
let the holding to another person and lease executed 
in favour of G was valid. (Raza and Srivastava, JJ.) 
Gopal Datt v. Rameshwar. 7 O.W.N. 763 = 

A.I.R. 1930 Oudh 442. 


—S- 21—Notice. 

Oudh Rent Act does not contemplate any proceed¬ 
ings for contesting a notice issued under S. 21 other 
than a suit under S. 108 (10). ( Raza and Srivastava, 
77.) Gopal Datt v. Rameshwar. 

7 o.W-N. 763 = A.I.R. 1930 Oudh 422. 

—S. 21—Possession. 

Section 21 should be read with S. 131. It is not 
necessary for the landlord in order to comply with the 
provisions of Ss. 21 and 131 to obtain actual physical 
possession of the land. {Raza and Srivastava, JJ.) 

Gopal Datt v. Rameshwar. 

7 O.W.N. 763 = A.I.R. 1930 Oudh 422. 


—Ss. 32-A and B.—Applicability. 

Plaintifl brought a suit for arrears of rent and 
alleged that the terms of the tenancy were contained 
in a kabuliyat, He also alleged that he had received 
payments of rent from the defendant. The defen¬ 
dant set up a 9 »^sf-proprietary title. He did not 
admit that he was plaintiff’s tenant at all. He denied 
the kabuliyat and he denied the payments of rent. 
The kabuliyat was found to be not genuine, and no 
rent was found to have been paid, 

Held , that the plaintiff can set up no case under 
S. 32-A, because no rent has been agreed upon bet¬ 
ween him and his tenant, nor can he proceed under 
S. 32-B because he has failed to prove that the defen¬ 
dant is a tenant at all, and that he cannot succeed 
under S. 127 because he has failed to show that the 
defendant is a person not entitled to possession. 


OUDH RElfT ACT (1880), S. 48—Suit for posses¬ 

sion. 

(Simpson, A. J, C.) Tawakkul Khan v. Md, 
Meudi Ali Khan. 90 I.c. 375 = 

A.I.R. 1926 Oudh 49. 

—S. 32-B—Appeal. 

When a plaintiff brings a suit for arrears of rent 
and joins a relief with regard to the determination of 
rent, the suit nevertheless remains a suit for arrears 
of rent, brought under S. 108, clause (2). Appeal lies 
to the District Judge. The relief with regard to 
determination of rent is merely ancillary to his gettin g 
a decree and the inclusion of that relief cannot de¬ 
prive the Civil Court of its jurisdiction to entertain 
the appeal. ( Misra, A.J,C.) Kalka v, Ram Suchit. 
83 I.C. 511 = 12 O.L.J. 362 = 2 O.W.N. 499 = 

A.I.R. 1925 Oudh 499. 

—S. 36—Mortgage. 

-- Validity, 

A mortgage of a simple tenancy holding is unlawful 
and does not confer any right on the mortgagee to 
hold possession of the holding as such. On refund of 
the amount advanced the mortgagor in such a case is 
entitled to recover possession of the holding, but he 
is not entitled to mesne profits : A.I.R. 1926 Oudh 270, 
Rel. on. {Raza, J.) Qutbuddin v. Abdullah 
Khan. . 121 I.C, 275 = A.I.R.1930 Oudh. 206. 

—S. 37—Powers of Thekadar. 

A thekadar is not a landowner within the meaning of 
the section and a leasegranted by him to a tenant does 
not give a statutory right to the tenant. (1893) AAV.N. 
8 and A. I. R. 1928 Oudh 240, Diss. from : 
No. 52 of Rent Rulings published by U.C. Bacerji, 
Ref. {Stuart, C.J. and Raza, J. on reference by 
Srivastava, J.) Krishnakumari Devi v. Tribhu- 
wan DAT. 114 I.c. 305 = 5 O.W.N. 905 = 

10 L.R.A. Rev. 216= 
A.I.R. 1929 Oudh 12. 

—S. 48—Collaterals. 

Collateral heirs of the husband of the widow 
cannot be considered to be the heirs within S. 48 (2) if 
they did not on the date of the death of the deceased 
widow share in the cultivation of the holding. Misra, 
J,) Jodha v. Darbari Lal. 104 I.C. 193= 

2 Luck 612 = 1 L.C. 285 = 
A.I.R. 1927 Oudh 339* 

—S. 48—Interpretation. 

-- 'Payable 

The word 'payable* in S. 48 as amended by Act IV of 
1921 means payable under an agreement which was 
valid, when entered into according to the law in force 
at the time. {Kendall, AJ.C.) Gur Din v. Sirjunnissa. 
80 I-C. 513 = 11 O.L.J. 445 = A.I.R. 1924 Oudh 432, 

- 'Heir'. 

The expression *'the heir of a tenant” does not ex¬ 
clude the heir of the heir of a tenant. The word 
‘heir’ denotes the sense of representation of the first 
tenant through his successors in inheritance for the 
whole term of the tenancy. {Wazir Hasan, A.J.C.j 
Babu Ham Naresh SiNgh v. Dalfat Singh. 
77 I.C. 120=10 O.L.J. 357=5 L R. Oudh 15- 

A.I.R. 1924 Oudh 142. 
— S. 48—Lease within five years* 

Hindu female dying leaving no heirs through 
husband—Her nearest relative through father sharing 
in cultivating her holding—After hei death Court of 
Wards leasing out holding before expiry of five 
years—Such lease was inoperative. {Misra and 
Hanavutty, JJ.) Sital v, Harpal. ill I.C. 521 = 

A.I.R. 1929 Oudh 11. 

—S. 48—Suit for possession. 

- Proof of title. 

Where the plff, in a suit for possession of a cultiva- 
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OUDH RENT ACT (1886), S. 50—Break in tenancy. 

tory holding alleges title based on inheritance 
and his right by inheritance is not proved, the suit will 
be dismissed though the deft,, be in possession without 
any right at all. {Lindsay, J.C.) Kali Din v. Sheo 
SaraN. 60 I-C. 711 = 7 O L J. 69C. 

—S- 50—Brear in tenancy. 

A break in the holding of tenancy does not make an 
enhancement of rent legal when it was not shown that 
the landlord had made any improvement and the break 
was a trick to deprive the tenant of the protection of 
law : A.l.R. 1924 Oudh 432, Ref. {Raza, J.) Maho¬ 
med Yakub v. Jagannath. 110 1.0. 70 = 

A.l.R. 1928 Oudh 405. 

—S. 52-A.—Thekadar. 

Though S. 52-A has not been made expressly 
applicable to the case of a thekadar by reason of its 
not being mentioned in S. 3 (10) as one of the sections 
in which the expression "tenant” is to be held to 
include a thekadar, the omission does not establish 
that the intention of the legislature was to justify the 
ejectment of a thekadar without having recourse 
to law. A thekadar holding on after expiry of his 
term is entitled to a notice of ejectment as any other 
tenant included in S. 53(1): S. D. No. 33 of 1891 
and 3 U. D. 149, Reh on. {Misra and Ptillan, JJ.) 
Ambika Prasad v. Beni Madho. 118 IX. 841 = 

4 Luck. 643 = 7 OWN. 343 = AI.R. 1929 Oudh 529. 
—8. 54—Grove-holder. 

The mere fact that a land is liable to resumption or 
assessment of rent on the ground that a grove had 
ceased to exist would not make the grove-holder a 
tenant liable to be ejected by notice. Such a notice 
must be deemed to be invalid and the ejectment ille¬ 
gal, and it would be open to the grove-holder to 
bring a suit for possession against the landlord in 
civil Court. The proper remedy for a landlord is to 
take resumption proceedings under Chap. (7-A). 
[obiter) 5 O.L.J. 639 aud A.l.R. 1926 Oudh 459, Foil. 
(Wazir Hasan, Ag. C.J., and Gokaran Nath 
Misra, J.) Siieosagar v. Lachhman. 

114 I.C. 753 = 5 O.W.N. 1083 = 
10 LR. A. Rey. 220=4 Luck 284 = 

A.l.R. 1929 Oudh 60. 

—S- 60—Determination of tenancy. 

Ejectment—Notice of ejectment not contested or 
upheld in unsuccessful proceedings—Tenancy deter¬ 
mines only when tenant surrenders possession or 
proceedings are taken under S. 60. A. I. R. 1926 
Oudh 555, Ref. ( Srivastava, J.) Thakurain Ha raj 
Kunwar v.. Sam ad. 123 I.C. 49 = 

7 0. W- N. 330 = A.l.R. 1930 Oudh 20?. 
■Ha. 60—Grove-holder. 

A person who is holding land for planti ng grove 
and paying rent for it, is necessarily a tenant but a 
person to whom land is granted for that purpose 
without 'any contract to pay rent is not a tenant 
within the meaning of the Oudh Rent Act. He is a 
grove-holder and is entitled to hold possession so long 
as the land retains the character of a grove and pro¬ 
ceedings taken in ejectment against him in the revenue 
Court are without jurisdiction. But where persons are 
not holding the land as grove-holders but as tenants 
and are paying rent for the same as such and claim 
no rights as grove-holders in the ejectment suit then 
the proceedings taken in ejectment against them in 
the revenue Court are not without jurisdiction : 

6 O.L.J. 639 and 1 O. C. 231, Foil. ( Raza , J.) Gulab 
Singh v. Ali Begam. 110 IX. 50 = 5 O.W.N. 190= 
10 L.R.A. Rey. 24 = A I.R. 1928 Oudh 230. 
—S. 60—Jurisdiction. 

—- Civil Court. 

Where the landlord is suing in the civil Court a 


| OUDH RENT ACT (1835), S. 107-A—Suit for pos¬ 
session. 

tenant for ejectment of the lands in his occupation, 
when the suit brought by the latter to contest the 
notice of ejectment has failed, but the landlord has 
not succeeded in getting possession of the land, the 
landlord’s suit brought in the civil Court is not main¬ 
tainable. The proper course for him to take is again 
to apply to the revenue Court for assistance to eject 
the tenant under S. 60 of the Oudh Rent Act, and as 
long as that has not been done, the landlord is not 
entitled to treat the tenant as a trespasser and to sue 
for lijs ejectment in the civil Court : 1890 S.C. 180 
and 1 U.D. B.R. 318, Rel. on. (Gokaran Nath Misra, 
J.) Annapurna Koer v. Ram Ratan Singh. 

1 97 I.C. 833 = 3 O.W.N. Sup. 162 = 

A.l.R. 1926 Oudh 555. 

—S. 68—Thekadars. 

A landholder ejected certain tenants from their 
holdings and granted a lease of the holdings to the 
manager of his estate on payment of a fixed rent and 
the manager restored the ejected tenants to culti- 
vatory possession of the area on their paying him a 
higher amount as rent plus a small grain rental, the 
manager receiving this substantial benefit in lieu of 
his salary as manager : 

Held : that the manager was a person to whom the 
collection of rents in a portion of the village had been 
leased by the landlord and thus was technically a 
thekadar but actual'y an assignee of rent and that 
the tenants were not sub-tenants of the manager but 
tenants-in-chief of the landlord and that a suit by the 
landlord for declaring that he was not the landlord 
was cognizable by the Civil Court. {Stuart, C.J. and 
Raza, J.)f. NageshAk Sahai v. Mohan. 

105 I. C. 103 = 4 O.W.N. 805 = 
A.l.R. 1927 Oudh 529, 

- Lease by. 

i he thekadar has the ordinary powers of a land¬ 
lord including the power to grant a lease, {Simpson, 
A.J. C.) Bhusan v. Jageshwar. 80 I.C. 199 = 

A.l.R. 1922 Oudh 216. 

—S. 70—Applicability. 

- ’S. 70 applies to those tenants who have 

received “patta." 

Section 70 applies to those tenants who have already 
received a “* patta.” In a suit for arrears of rent where 
it is not shown that the tenant has been granted a 
patta, it is possible to admit oral evidence. ( Pullan, 
j .) Mohammad Ismail Khan v. Abdul Ghaffar 
Beg. 6 O.W.N. 1060 = 11 L.R.A. Rev. 28 = 

A.l.R. 1930 Oudh 110. 

—S. 72—Gujra land. 

There ,is nothing.in the provisions of Chapter 7 
to show that land which is held as Quzara at the time 
of the resumption proceedings or which has been so 
held in the past is excluded irom the jurisdiction of 
the Revenue Courts. {Kendall, A.J.C.) Jai IndaR 
Bahadur Singh v. Bachu Singh. 83 I-C. 382 = 

19 IX. 1051 = 2COX. 2/3= A.l.R. 1924 Oudh 390- 
S. lol = Insolvency proceedings. 

Rent is a charge on property and landlord is a 
secured creditor in insolvency proceedings. {Dalai, 
J.C.) Bishambhar Nath v. RuKKA. 81 IX. 647 = 
10 O.L.J. 442 = 5 LR. Oudh 98 = 27 0 C. 99 = 

A.l.R. 1924 Oudh 296. 

S.107-A—Suit for possession. 

Jurisdiction. 

A Civil Court is barred by S. 108 (5-A) to entertain 
a suit lor possession, when the allegations made in the 
plaint make the provisions of S. 107-A applicable; 
the Court must in such a case return the plaint for 
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OUDH RENT ACT (1886), S. 107 A—Transforabi- 
lity of Muafl land. 

presentation to proper Court* ( TIVrci r Hasatt, A.J.C.) 
Jag dish Bahadur Singh v. Beni Prasad. 

89 I.C. 813 = A.I.R. 1926 Oudh 150. 
'-S. 107-A—Transferability of Muafl land. 

-- Jurisdiction. 

Whether a muafi grant is a transferable one accord¬ 
ing to the conditions laid down therein, is a question 
for decision by a Revenue Court and not by a Civil 
Court. (Neave and Kendall , AJ.Cs.) Uman Rawan 
Pratab Bahadur Singh v. Hub Raja. 

84 I.C. 116 = 11 O.L.J. 481=A.I.R. 1924 Oudh 422. 
—S. 107-H—Assessment of rent. 

*- Reservation of land. 

Where a person sold his rights in the village to 
another reserving to himself a certain area free of 
rent. 

Held : that the Revenue Courts had jurisdiction to 
assess rent upon the area so reserved and that this 
jurisdiction was not ousted by S. 79 of the Land 
Revenue Code.-(Daniels, J. C.) UmanatH Baksh- 
singh V. Janki Baksh Singh. 86 I.C. 864 = 

12 0-L.J- 226=2 O W N. 199 = 29 O.C. 10 = 

AI.R. 1925 Oudh 410. 
—S. 107-H—Declaration of right, 

-- Under-proprietor. 

Rent Court has jurisdiction to declare status of 
person as under-proprietor. The exceptions contained 
in the proviso relates to suits to resume possession of, 
to have rent assessed on, and to enhance rent of 
any land held rent free or at favourable rate of 
rent. (Wazir Hasan and Reave, A.J.Cs.) Raja 
BisHunath Saran SiHGH v. U mad at. 78 I.C. 150= , 

11 O.L.J. 255 = A.I.R. 1924 Oudh 415. • 

—S. 107-H—Declaratory suit. ; 

The setting up of an under-proprietary right as can 
be created under S. 107-H does not give the landlord 
a cause of action to sue for declaration that the person 
has no rights which he set up : 20 O.C. 8 (P.C.) Expl. 
(Stuart, C.J. and Raza, J.) UmaNatH Baksh 
Singh v. Ram Bakhsh. 94 I-C. 343 -1 Luck 202- 

13 O.L.J. 229 = 6 OWN. 1217 = 
A.I.R. 1926 Oudh 428. 


—S. 107-H —Decree for rent. 

A Revenue Court can pass a decree for arreais oi 

rent against an under-proprietor, who has not been 
assessed to rent either under S. 79 of the Land Reve¬ 
nue Act or under S. 107 (b) of the Oudh Rent Act, but 
who has been occupying the land for a long time and 
has been paying rent. 20 O.C. 171, Ref. (Kendal 
and Pullan. AJ.Cs.) Bhagwan Baksh SiHgh v. 
B—H DOU 34 0.0^8 = 


-s. 107-H—'Successors’. . , . . , . 

The word •'successors” in the section includes a heir 

is well as a transferee, and the Court cannot limit t e 
neaning of the word to the former only. (Lovett, 
5. M. and Ferard, J. M.) Commissioner, 

Hardoi v. Purai , 60 I.C- 641 — / 0-L.J. 66 

—S. 107 -H —Under-proprietary rights. 


Jurisdiction. 


Primarily it is the revenue Courts and not the civil 
Courts who decide questions of under-proprietary 
rights and where finding of the revenue Courts is that 
the muafidar had attempted to sell muafi rights which 
cannot be sold and that consequently the vendee bad 
no title and it was also held that a muafidar only acqu- 
hes unde? proprietary title under S. 107-H, Oudh Rent 
Act when he is declared by a Court to have done so, 
the’civil Courts are justified in declining to admit the 
case the decision on these points being wiOnn the 
owers of the revenue Courts, (Pullan, J.) Kushak 
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OUDH RENT ACT (1886). S- 108—Ejectment of— 
Thekadar. 

Das v. Balbhoddar Singh. 107 I.C. 872 = 

4 O.W.N. 1269 = 10 L.R-A. Rev. 2= 

A.I.R. 1928 Oudh 153. 


- Muafidar, 

A muafidar though of more than two generations, 
and 50 years standing cannot acquire under-proprietary 
rights as, an under-proprietary right under this section 
arises only when a declaration has been made by the 
revenue Court under this section. Such a declaration 
changes the status of a muafidar into that of an under- 
proprietor from the date on which it takes effect : 
2J O, C. 124, Foil. (Pullan, J.) Kushar Das v. 
Balbiiaddar Singh. 107 I.C. 872=4 O.W.N. 1269 = 
10 LR.A. Rev. 2 = A I R, 1928 Oudh 153* 

—S- 108—Appeal and revision. 

Where a suit for arrears of rent is filed under 
S. 108 (2) before an Assistant Collector and a second 
appeal from such suit is filed before the District Judge, 
the District Judge in such case is not subordinate to 
the Chief Court and the order of the District Judge in 
such second appeal is not subject to revision by the 
Chief Court under S. 115, Civil P. C.; A. I. R. 1928 
Oudh 214, Affirmed. 

Per Wazir Hasan, J. —The District Judge in the 
exercise of his jurisdiction over appeals under S. 119 
Oudh Rent Act is not a Court of Revenue. The Dis¬ 
trict Judge in such cases being Civil Court, his order 
passed in such appeals is subject, to revision by the 
Chief Court under S. 115, of Civil P. C,, (Stuart, C.J., 
Wazir Hasan, Misra, Raza and Nanavutty, JJ. 
Gaya Prasadv. Kalap Nath. 119 1.0. 357 = 

6 O.W.N. 661 =4 Luck. 539 = 
A.I.R. 1929 Oudh 389 (F.R.). 


—S. 108—Declaration of title. 

- Jurisdiction. 

Where in a suit for declaration of title it was proved 
that the .defendant (the superior proprietor; had cut 
trees on the lands alleged to belong to the plaintiff 
(under-proprietor) and the defendant pleaded title in 
himself : 

Held : the suit was maintainable and civil Court 
was competent to grant the relief of declaration of 
title, Stuart, C- J. and Wazir Hasan, J.) 
RaghuraJ Singh v. Wali Mahammad. 

101 I.C. 303 = 4 O.W.N. 421 = 2 Luck. 492 = 

A.I.R. 1927 Oudh 188. 


—S- 108—Dispossession by old Tenant. 

-- Jurisdiction. 

Where a tenancy is relinquished and granted by the 
landlord to another tenant, it the subsequent tenant is 
dispossessed by the heirs of the former tenant, he can 
maintain a suit in civil Court for possession against 
them, treating them as trespassers, as such a suit is 
not excepted from the cognizance of civil Court by 
S. 108. (Raza, J.) Baboo v. Lotan. 93 I.C. 57 = 

8 L,R.A. Rev. 97 = 13 0,L.J. 466= 

A.I.R. 1926 Oudh 377. 


—S. IQS—Ejectment of—Thekadar. 

.—- Civil Court. 

A thekadar is a tenant of a holding from which he 
ejects the last holder. When it comes into his posses¬ 
sion it is open to him either to cultivate it himself or 
to transfer its cultivation to another person who be¬ 
comes his sub-tenant. As a sub-tenant the transferee 
can acquire no rights, and when the thekadar’s theka 
expires his sub-tenancy also expires. If, after that he 
continues in possession he is a trespasser and as such 
he can be ejected by a civil Court. (Stuart, C.J. and 
Raza, J. on reference by Shrivastava, J.) Krishna 
Kumaiu Devi v. Tribhuvan Dat, 114 LC, 3Q5= 
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-OUDH RENT ACT (1886), S. 108—Ejectment- 
Transferee. 


5 O.W.N. 905 = 
10 L.R.A. Rev. 216 = AI,R. 1929 Oudh 12. 
S. 108—Ejectment—Transferee. 

- Trespasser , 

An occupancy tenant wlio had planted frees convey¬ 
ed his rights. The trees ceased to exist but the 
transferee raised the plea in a suit under S. 127 that 
he was a grove holder. 

Held : that the sale conveyed only the right to trees 
and did not convey grove rights to the transferee. 
When the trees ceased to exist the landlord was entit¬ 
led to treat the purchaser as trespasser and could sue 
him under S. 127. (Pullan, J.) Bhagirathi v. 
Udesh Singh, 118 I.C. 759=A I-R- 1929 Oudh 523. 
—S. 108—Jurisdiction of revenue Court. 

- Essential tests. 

One of the essential requirements for a suit to be 
cognizable by the revenue Court is that the parties 
must occupy a certain position in relation to each other. 
For instance, if the suit relates to the arrears of rent, 
the suit in order to be cognizable by the Court of 
revenue must be brought by a landlord against a 
tenant; if a suit is for recovery of a certain holding it 
must, if it is to be cognizable by the revenue Court, 
be brought by a tenant against a landlord ; and simi¬ 
larly if a suit is for profits or settlement of accounts, 
the suit must,*in order to be cognizable by the revenue 
Court, be brought by a co-sharer against the lambar- 
dar or against the other co-sharers, ( Misra , j.) Ali 
Khan v. Suraj Bali. 121 I.C. 896 = 4 Luck. 535 = 

7 O.W.N. 2Q2 = A.I.R. 1930 Oudh 193. 
—S. 108—Village papers. 


■Evidence. 


in which the plaintiffs’ names are 
a period of 30 years as proprietors 


Village papers 

entered for over a B_ 

and of the defendants as tenants of the plots in suit, 
though not conclusive, are certainly prima facie proof 
of the plaintiffs’ title to recover rent. {Wazir Ha¬ 
san, J.) Ram Sabad v. Ram Sarup. 103 I.C. 497 = 

A I R. 1927 Oudh 441. 

—S. 108 (2)—Determination of jurisdiction. 

Plaintiff’s merely alleging in plaint that defendant is 
trespasser is enough to make suit cognizable under 
S. 108 (2) and 127. ( Ashworth , A. J. C.) Mani Ram v. 
Wasi All 85 I.C, 33S = A.I.R. 1925 Oudh 477. 

S. 108 (2)—Ejectment of tenant. 

Where in the course of a judgment of a competent 
Court a person is desciibed as a tenant and declared 
liable to pay certain sums by way of rent, he should 
be treated as a tenant and not a trespasser. He should 
be sued for rent as tenant under S. 108 (2) and not 
trespasser who should be held to have been treated as 
tenants for the purpose of the suit under S. 127 and no 
oider of ejectment can follow as a consequence of a 
decree for rent* (Stuart t C*J, and Pullan % JJ) Mata- 
din v. Special Manager, Court of Wards. 

„ « M 115 1C - 846 = 10 L.R.A. Rev. 185 = 

7 O.W N. 70 = 4 Luck. 390 = A.I.R. 1929 Oudh 376. 


—S- 108 (2) Paramsana rent. 

A suit for arrears of paramsana rent would lie in 
a Revenue Court under S. 108 (2) in the same way as 
a suit for arrears of rent of any other kind payable in , 
respect of a cnltivatory holding, {Kanhaiya Lai, f.CA 
Sat Deo v. Jai Natii, 67 I. C. 808 = 9 0. L. J. 141 = 

A. I. R. 1922 Oudh 75. 

1 408- Cl. (5-A) Declaration of status. 

Oi «y Revenue Court can grant declaration of a 
person s status as under-proprietor. {Wazir Hasan 
and Heave, A.J.Cs.) Raja Bishunath Saran Singh 
V, UMADUTT. JW 78 I. C. 150 = 11 0. L. J. 255 = 

Wy A. I. R, 1924 Oudh 415. 


OUDH RENT ACT (1886), S. 108-(10) Applicability. 
—S- 108 |5-A)—Ejectment of trespasser. 

- Civil Court. 

A suit by a landlord for the ejectment of a tres¬ 
passer does not fall within group A covered by sub- 
Ss. (1) to 5 (a) and as such it is cognizable by the 
civil Court. {Stuart, C.J. and Pullan, J.) Sat Narain 
Singh v. Badri Prasad Singh. 107 I. C. 556 = 

4 Q. W. N. 1275 = 10 L. R, A. Rev. 7 = 

A. I. R, 1928 Oudh 146. 

—S. 108 (5-A)—Finality of decision. 

- Revenue Court. 

The decision of the revenue Courts in resumption 
proceedings on the question whether a plot still re¬ 
tains the character of a grove or not must be deem¬ 
ed as final, and cannot be assailed in the civil Court : 
3 O. L. J. 717, Foil. : 41 All. 203 ; A. I,R, 1926 Oudh 
205 ; and 5 O. L. J. 639 ; Ref. : A. I. R. 1926 Oudh 
458, Dist. {Wazir Hasan, Ag. C. J. and Gokaran 
Nath Misra, J.) Sheosagar v. LachHman. 

114 I C. 753 = 5 0. W. N. 1085 = 
10 L. R. A- Rev. 220 = 4 Luck. 284 = 

A. I. R. 1929 Oudh 60. 

—S. 108 (5-Aj—Sale by muafidar. 

— — Revenue Court. 

Where it was not known under what circumstances 
a muaji was created, a suit by the zamindars for a 
declaration that they were not bound by a sale of the 
muaji effected by the muafidars and for possession 
v, as in effect a suit for resumption and was not tri¬ 
able by a Civil Court but only by a Revenue Court. 
6 0. C. Ill and 22 O. C. 186, Dist. {Lyle, A.J. C.) 
Oopi Charan v. Du KG a Prasad. 65 I. C. 702 = 

8 0. L. J. 472 = A. I- R. 1921 Oudh 225. 

~S. 1C8 (6)—Declaration of occupancy rights. 

- Revenue Court. 

Suits to establish a right of occupancy in particular 
lands and for recovery of the occupancy of those 
lands, alleging illegal objection by the landlord, being 
within the exclusive jurisdiction of revenue Courts 
cannot be brought in civil Courts. 1 O.C. 210 ; 2 O.C. 
96 ; 3 O. C. 365 ; 12 O.C. 164 ; and A. I. R. 1916 P.C. 
150 ; Rel. on. {Raza and Srivastava, JJ,) SltEE. 
Harakh v. Jagrani. in i.c, 65b (Oudh). 

—S. 108 (10)—Applicability. 

Cl. 10 does not apply to ejectment bv third person- 
(Shrivastava, J.) Panchu v. Dy. Commr. Sultan. 

PUR - 113 1.0.734 = 

A. I. R. 1929 Oudh 226. 

Jurisdiction of Civil and Revenue Courts. 
Section 108 (B) refers to suits brought either by an 
under-proprietor of a tenant against the superior pro¬ 
prietor or the landlord. II, therefore, a suit has been 
brought by a person alleging himself to be a tenant 
against another person who has prevented him from 
taking possession of the holding, having himself taken 
possession of the same forcibly and illegally, the suit 
is not one contemplated to be cognizable by the 
revenue Court under S. 108. 

The words ' recovery of occupancy” indicate re¬ 
covery of actual possession of the land as distinguish¬ 
ed from merely constructive possession, and the 
words “illegally ejected” imply mat the tenant was 

previously in possession and had subsequently been 
ejected. 

Where a tenant has never been in possession of his 
holding but merely tries to recover that holding whe- 
thei lrom the landlord or from any other person 
whom he alleges to be in illegal possession thereof, 
the suit cannot be considered to be one cognizable by 
the revenue Court. In order that a suit should be 
cognizable by the revenue Court, it must be alleged 
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0 Uty RENT ACT (18861 S 108 ( ,0 )-Applioabi 

and found that the plointlH was at some time previous 
to the institution of the suit in actual possession of the 
land whether himself or through his sub-tenants and 

had subsequently been ejected by the landlord. If 

some body else besides the landlord has illegally taken 
possession of the holding the remedy must be sought 
in the civil Court and not in the revenue Court. 

The mere fact that the plaintiff paid the rent and 
the landlord accepted it does not in any way show 
that the plaintiff actually had at any time obtained 
possession of the holding which had been let out to 
him by the landlord. 

The mere fact that the landlord is impleaded can¬ 
not convert the suit into a suit of the class contem¬ 
plated by S. 108, Cl. (10) (Stuart, C.J . and Gokaran 
Nath Misra, /.) Gayadin v. Lodhi. 100 I. C. 199 = 

2 Luck. 137 * 4 0. W. N. 109=8 L.R.A. Rev. 145 = 

A. I. R, 1927 Oudh 10?. 

- Civil Court. 

Cases capable of summary adjudication are made 
cognizable by the Revenue Court while those requir¬ 
ing an elaborate enquiry into questions of title, its 
origin and devolution are left to the Civil Court. 
When a person has been in actual cultivating posses¬ 
sion it is easy enough to determine his right but when 
he is not in occupancy and sues on the basis of his 
title a long and careful enquiry is necessary. 

Where the questions at issue were of an involved 
nature as to the effect of the contracts between the 
parties and the plaint disclosed the fact that the plain¬ 
tiff obtained his title on 14th July, 1919 and had not 
been in occupation since. 

Held that to such a case the provisions of S. 108 
(10) of the Oudh Rent Act did not apply and the case 
was triable by Civil Court, (Dalai, A.J.C,) Ashiq 
Ali v. Ghulam Sarwar. 74 I.C. 563 = 

5 L-R. Oudh 7=11 O.L.J. 18 = 

A I R. 1924 Oudh 175. 
—S. 108 (10)—Decree for possession. 

- Suit to set aside. 

A decree by the Revenue Court for possession does 
not bar a civil suit by the defendant before the Civil 
Court, where the plaintiff before the Revenue Court 
had no proprietary or under-proprietary title but 
based his suit on a mere tenancy which is challenged 
by the defendant as a sham and fraudulent transac¬ 
tion. 21 O. C. 210 : Distinguished. (Kanhaiya Lai, 
J. C.) Sheo Ratan v. Deo Datta. 

66 I.C. 119 = 9 Oudh LJ. 98 = 
A.I.R- 1922 Oudh 38. 

—s. 108 ( 10 )—Jurisdiction of Revenue Court. 

The exclusive jurisdiction of the revenue Courts is 
limited to suits brought by a tenant on the ground of 
his being illegally ejected by his landlord. But 
where a tenant comes into Court on the allegation 
that he has been dispossessed by the rival tenant, on 
the allegations made in the plaint, the case is exclud¬ 
ed from the operation of S. 108, Cl. (JO), Oudh Rent 
Act : 18 O.C, 48 : A.i.R. 1924 Oudh 14 Dist: A.I.R. 
1927 Oudh 108, Expl. (Srivastava, J.) Mindai v. 
Saiid Ali. 6 O.W.N. 1094=11 L.R.A. Rev. 24 = 

A.I.R. 1930 Oudh 69. 

—S. 108 (10)—Mode of contesting notice. 

The Oudh Rent Act does not contemplate any pro¬ 
ceedings for contesting a notice issued under S. 21 
other than a suit under S. 108 (10) of the Act. (Raza 
and Bisheshwar Nath, JJ.) Gopal Datt v. Rame- 
shuar. 7 O.W.N. 763 = A.I.R. 1930 Oudh 422. 

—8. 108 (10)— Objection to jurisdiction. 

A suit for possession was instituted by the plaintiff 
in the rent Court as a suit falling under S. 109, Cl. (10) 


OUDH RENT ACT (1886), S. U8 (10)—Suit for 
contribution. 

of the Oudh Kent Act, The defendants objected 
to the jurisdiction of the rent Court to entertain that 
suit. The rent Court returned the plaint to be pre¬ 
sented to the civil Court. The suit was accordingly 
laid before the civil Court. 

Held : that the defendants cannot be permitted to 
turn round and say that the civil Court. had no juris¬ 
diction to entertain it. (Wazir Hasan, A.J.C.) StTA 
Ram Singh v. Ansari Lal. 90 I.C. 38 = 

A.I.R. 1926 Oudh 152. 
—S. 108 (10)—Rival Claimants. 

- ‘Civil Court’. 

A suit between tenants claiming on rival titles set¬ 
ting up a different landlord is cognizable by civil 
Court and is not barred from its cognizance by 
S, 108 (10). ( Kendall , J.) Mai la v. Nasiruddin. 

85 I.C. 695 = A.I.R. 1926 Oudh 513. 

- —Civil Court. 

A dispute between two parties, both claiming to be 
tenant of the same land under the same Zemindar, 
where the claimant has never held possession 
of the land, is within the jurisdiction of the Civil 
Court. 18 O.C. 48 Foil. 16 O.C. 105 Ref. (Daniels, 
A.J.C.) Gaya Din Singh v, Chauharja Pande. 

73 I.C. 238 = 10 O.L-J. 178 = 

A I R. 1924 Oudh 14. 
—S. 108 (10)—Suit by ejected muafidar. 

Where a muafidar has attained the positiou of an 
under-proprietor under S. 107-H, Oudh Rent Act, on 
his ejectment without any process of law, he can sue 
his landlord for recovery of possession as an under¬ 
proprietor. 

The transferee of the interest of a muafidar does 
not acquire such a title as can be enforced in a Civil 
Court, as the interest of a muafidar is untransferable. 
(Dalai, J. C.) Baladin v. Ajudia, 82 I.C. 443 = 

27 O.C. 355 = A.I.R. 1925 Oudh 211. 

—S. 108 (10)—Suit by ejected tenant. 

- Civil Court. 

Where a tenant is wrongfully dispossessed by a per¬ 
son who obtains a lease from the landlord on the 
ground of the alleged relinquishment of the holding 
by the former, the ejected tenant can bring a suit in 
the Civil Court against the lessee. (Raza, J.) 
Mahabir v. Khargi. 105 I.C. 778 = 

4 O.W.N. 973 = A.I.R. 1927 Oudh 508. 

—S. 108 (10)—Suit by ejected under-proprietor. 

Where the act of cutting the wood from the plots 
of the plaintiff (under-proprietor) by the superior 
proprietor was treated by the plaintiffs as an act of 
dispossession and the relief for possession was clearly 
founded on that act. 

Held : the suit as brought was one for possession 
on account of the illegal ejectment of ail under-pro¬ 
prietor by the landlord, and as such was cognizable by 
the Rent Court and its cognizance by the civil Court 
was barred by the provisions of Cl. 10 of S. 108 of the 
Oudh Rent Act and a claim for damages in respect of 
the trees cut is equally barred under Cl. 9 (c) of the 
same section. ( Stuart , C, J., and Wazir Hasan, J.) 
RaghukaJ Singh v. Wali Muhammad. 

101 I.C. 503 = 2 Luck. 492 = 4 O.W.N- 421 = 

A.I.R. 1927 Oudh 188. 

ic8 (1C)—Suit for contribution. 

_ Civil Courts. 

Every suit for contribution found upon a decree is 
cognisable by the civil Courts, Therefore, where -a 
superior proprietor obtains a joint decree for arrears 
of rent against the under proprietors and recovers the 
amount in execution from some of the under-proprie- 
tois the latter’s suit for contribution against the othe$ . 
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OUDH RENT ACT (1886), S. 108 (10> & b)—Occu¬ 
pancy of holding. 

under-proprietors lies in a civil and not in a revenue 
Court, as the suit does not fall under S. 108 116), 
Oudh Rent Act. (Simpson , A, J. C.) Sidh Nath v. 
Sheo Dayal. 89 I.C. 360 = 2 O.W.N. 571 = 

!2 O.L.J. 635 = A.I.R. 1925 Oudh 683. 
S. 108 {10 a & b)—* Occupancy of holding.* 

Per Hasan , </.^-The expression "occupancy of a 
holding’' is used in both Cls. 10 (a) and 10 (b) and 
should bear the same meaning at both the places, that 
is, a suit for the recovery of the occupancy of a hold¬ 
ing against the landlord. ( Stuart , C. Hasan and 
Ashworth , JJ.) Mt. Maluka Kunwar v. Pateswar 
Sin gh. 96 I.C. 672 = 1 Luck. 273 = 

29 O.C. 378 = 3 O.W.N- 536=13 O.L.J. 665 = 

A.I.R. 1926 Oudh 371 (F B.) 
— S. 108 (10-b)—Interpretation. 

Per Ashworth, J .—It will not be beyond benevolent 
interpretation which is particularly permissible in the 
case of Rent Acts to read into Cl. (10 b) the qualifica¬ 
tion "as against the landlord of the holding" : 10 O.C. 
23, j >iss. from. ( Stuart , C,J., Hasan and Ashworth , 
JJ.) Mt. Maluka Kunwar v. Pateswar Singh. 

26 I.C. 672 = 1 Luck. 273 = 29 O.C. 378 = 

3 O.W.N. 536 = 13 O.L.J. 665 = 
A.I.R. 1926 Oudh 371 (F.B.) 
— S. 108 (lC-b)—-Right by inheritance. 

- Civil Court. 

A suit for recovery of possession of lands held in the 
right of occupancy tenancy by a person claiming title 
on the general law of inheritance against a person who 
is not a landlord is not barred by Cl. (10 b) of the Act 
from the cognizance of the civil Courts. (Stuart, CJ., 
Hasan and Ashworth, JJ .) Mt. Maluka Kunwar 
v. Pateswar Singh. 96 I.C. 672 = 3 O.W.N. 536 = 
29 O.C, 378 = 1 Luck. 273 = 13 O.L.J. 665 = 

A.I.R, 1926 Oudh 371 (F.B.) 
—S. 108 (10-b)—Right of landlord to re-let. 

Where the Court of Wards issued a notice as pres¬ 
cribed by law and entered upon the holding and the 
tenants instituted a suit impugning the proceedings 
and seeking relief under S. 108 (10) but the same was 
dismissed. 


Held : that the Court of Wards became entitled to 
let the holding to another tenant. (Raza and 
Bisheshwar Nath , JJ.) GorAT Datt v. Ramesh- 

WAR ‘ 7 0. W, N. 763 = 

A.I.R. 1930 Oudh 422. 
S* 108 (10-b)—Rival tenants. 

■ Revenue Court. 

Sub-S. 10 (b) of S. 108 is not intended to be limited 
to suits against a landlord, and a suit for possession of 
an occupancy holding by one tenant against another 

is also intended to be brought Under that section and 
to be decided in the Revenue Courts. 

C ?nj??in\nC —OtoT. It is doubtful whether 
a. 108 (10) (b) is intended to apply to suits which are 
not brought against the landlord. {Kendall and 
ul an, A. J. Cs.) Bikarmajit Singh v. Mt, 
BANSARji. 80 i c, 271 = 11 O.L.J. 717 = 

a nfi ia n ux C ., , A.I.R. 1825 Oudh 274. 

b. lua (10-b) Suit between co-tenants. 

*- \tvil Courts . 

. A sui * for possession by a joint tenant who has 
been dispossessed by his co-tenant does not fall 
under S. 108 (10) (b) and is cognizable by a Civil 
Nat-h ( tend all, J.) Raj Marain v. Shambhu 

95 I C. 772 = 13 O.L.J. 741 = 

—S KiRiiftw „ .. . t . A.I.R. 1926 Oudh 520. 
5. 108 (l' l-b)--Suit by heirs of tenant. 

A Uvil Court has jurisdiction in a suit for recovery 
Of possession of lands held in the right of occupancy 


I OUDH RENT. ACT (1886), S. 108 (15)—Arrears of 
Revenue. 

tenancy by a person claiming title on the general law 
, of inheritance only when the suit is against a person 
who is not the landlord : A.I.R. 1926 Oudh 371 (F.B.) 
Foil. (Stuart, CJ. and Wazir Hasan, J.). Rajendra 
Bahadur Singh v. Birjraj Baksh Singh. 

98 I.C. 1055 = 3 O.W.N. 913 = 

8 L.R.A. Rev. 17. 

—S. 108 (10-b)—Suit by reversioners. 

— R evenue Courts. 

The plaintiff sued for possession of certain lands 
on the ground that he and the defendant had to¬ 
gether succeeded to the lands as the reversionary 
heirs after the death of a Hindu widow. The pro¬ 
perty in suit consisted of certain plots of culturable 
land and certain other plots bearing the character of 
groves. On the averments in the plaint and the 
pleadings in the case it was clear that the title on 
which the plaintiff s claim rested related to a tenancy 
holding under S, 48 of the Oudh Rent Act. 

Held : that the cognizance of the suit by the Civil 
Court was barred by clause 10 (b) of S. 108 of the 
Oudh- Rent Act. 

Held i further that as the groves as also the agri¬ 
cultural area were held under the same tenancy and 
in the plaint no distinction was made between the two 
in respect of the plaintiff ’s title the title was the same, 
and that therefore the argument that the suit in so far 
as it related to the possession of the groves was cog¬ 
nizable by the Civil Court and that consequently the 
whole suit was cognizable by that Court, was untena¬ 
ble, 11 O.L.J. 717, Foil. 1 O.C. Supp. 1 and 1 O.L.J. 
124, Dist (Dalai, J.C. and Wazir Ilasan , AJ.C ,) 
Algoo Pathak v. Shami Narayin Pathak. 

89 I.C. 465 = 2 O.W.N. 435 = 
A.I.R, 1925 Oudh 439. 

— S. 108 (13-a)—Illegal realization by Lambardar. 

Suit against lambardar for illegal realization of rent 
lies exclusively in revenue Court. (. Mtsra.J .) Jagan- 
nath V. Bikarmajit Singh. 10 L.R.A. Rev. 2C4 = 

A.I.R. 1929 Oudh 383. 
S. 108 (14)—Joint Hindu family. 

Clause (14), S. 109, refers to a suit brought by a 
sharer i.e., a person who has a definite separate share, 
against a lambardar or co-sharer. A member of an 
undivided 1 lindu family has no such separate righ 
and cannot sue the karta or other members of the 
joint family for a share of the profits. {Pullan and 
Snvastava, JJ.) Thakur Sri Ram Singh v. Suraj- 
eal Singh. A.I.R. 1930 Oudh 221. 

S. 108 (15)—Arrears of Revenue. 

Suit for — Prejudice. 

In a suit by the lambardar against the co-sharers 
under Cl. 16, S. 108, for the recovery of arrears of 
revenue, the trial Court's finding was that there was 
an arrangement between the parties that the lambar- 
tlar would make collections from a certain portion of 
the joint estate to recoup himself for the defendants* 
share of revenue, and that the lambardar had realized 
profits ot the portion of the estate. The contention 
was that this conclusion could only be arrived at in a 
suit under Cl. 15 and not in a suit under Cl. 16. It 
was also contended that the suit was untenable in 
view of the arrangement between the parties, 

Held ; that the trial of the broad issue of the 

defendants’ liability did not in any manner prejudice 
the plaintifi. r J 

Held : likewise, that the finding of the lower Court 
itseli concluded the matter in issue and consequently 
the suit was untenable. (Wazir Hasan, J.) Jagan- 
nath v. Umrai Singh. 106 1.0.569=4 O.W.N. 933= 

A.I.R. 1927 Oudh 468. 
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OUDH RENT ACT (1886), S. 108 (15)-Co-sharer. 
—S. 108 (15)—Co-sharer. 

A mortgagee with possession is a co-sharer within 
the meaning of S. 108, Cl. (15) and can sue and be 
sued for profits. (Rasa.J,) Gajadhar Singh v. 
Har Prasad Singh. 94 I.C. 693= 

A.I.R. 1926 Oudh 462. 
" A lady who is recorded as holding some land in 
the village in lieu of her maintenance for her life with¬ 
out any power of alienation is"a sharer” entitled to sue 
for profits within S. 108, Cl. 1 15) 35 All. 548, Dist. 
2 O.C, 64; 2 O.C. 299 and 34 All. 250, Ref. (Kanhaiya 
Lai and Daniels , AJ.Cs.) T. BiSHWA Nath v. 
Ram Rath. 63 IjC. 187=8 O.L.J. 339 = 

A.I.R. 1921 Oudh 154. 

—S. 108 (15)—Interest. 

Though a lambardar may be liable for interest on 
profits for the period during which he has occupied 
the office of lambardar, he is not liable under any rule 
of law to pay interest for the time that he was merely 
a sharer in the village : A.I.R. 1924 Oudh 319 and 
6 O.C. S9, Foil. (Wazir Hasan, J.) Vidya Dhar v. 
Dhokelal. 103 I.C, 173 = 1 L.C. 157 = 

A I.R. 1927 Oudh 5S6. 

- Lambardar's liability. 

Lambardar’s liability for interest on profits claimed 
by a co-sharer cannot be founded on S. 73 of the 
Contract Act or on the provisions of the Interest Act, 
(Wazir Hasan , A. J . C.) Aditya Prasad v. Chote 
Lal. 78 I.C. 85 = 11 O L.J. 206 = 5 L.R. Oudh. 99. 

A.I.R. 1924 Oudh 319. 
—S. 108 (15)—Joint Hindu family. 

A suit for profits by one member of a joint Hindu 
family against another is maintainable, S. 108, is 
only concerned with the question whether the parties 
are recorded co-sharers. If the plaintiff is a recorded 
co-sharer he is entitled to maintain a suit for profits. 
(A.W.N. (1899) 206, Dist.) (Daniels, A. J . C.) Mt. 
Sobiiat Kuar v. Mt. Raj Devi. 73 I.C. 688 = 

A.I.R- 1924 Oudh 118. 

—S. 108 (15)—Lambardar's charges. 

- 'Basis of. 

The charges should be allowed not on the amount 
of net profits but on the total amount of collections 
made by the lambardar. (Srivastava and Pullan, 
JJ.\ Abdul Ghani v. Mt. Ali Begam. 

123 I.C. 58 = 7 O-W-N- 338=A.I R. 1930 Oudh 208. 
—g. 108 ( 15 )—Liability of co-sharers to account. 

-- Co-sharers making their own collections but 

found to collect more than their share—Co-sharer 
receiving less can call them to account for the same. 
The practice among the co-sharers of the village of 
collecting rents according to their shares cannot re¬ 
lieve either the lambardar or other co-sharers of the 
necessity to account to one who is admittedly a co- 
sharer. What should be done is that the amount 
collected by each co-sharer should be taken into 
consideration and the accounts settled as a whole. If 
an y co-sharer is found to have collected less than his 
share out of the total collections and the other co¬ 
sharers to have collected more than their shares the 
former should be held entitled to call upon them to 
account for the same. ( Gokaran Hath Mtsra and 
Raza, JJ.) Rukmangad Singh v. Balbhadra 
Prasad. Ill I.C* 264=9 L.R.A* Rev. 333. 

A.I-R. 1928 Oudh. 9. 

—S. 108 (15)—Liability of lambardar. 

-- -Position of. 

A lambardar's liability to pay interest on the 
arrears of profits due to a co-sharer cannot be based 
on the provisions of the Indian Contract Act, 1872, 
nor on those of the Interest Act, 1839, but he can be 
charged with interest under certain circumstances on 


OUDH RENT ACT (1886), S. IQS (15)—Suit for 
profits- 

the ground that ! ie stands in a fiduciary position to¬ 
wards his co-sharers and is liable to account : A.I.R, 
1924 Oudh 319 and 6 O.C. 89, Rel. on, 

In equity, the lambardar holds the position of a 
constructive trustee and as such is “only bound to use 
such due diligence and care in the management of the 
estate as men of ordinary prudence and vigilance 
would use in the management of their own affairs.” 

If the rents due from tenants have not been collect¬ 
ed in their entirety for the reasons that the lambardar 
has not used such due diligence and care in the 
management of the estate, he is guilty of breach of 
trust. He would also be guilty of breach of trust if 
he fails to divide at the appointed times such profits as 
may be divisible among the co-sharers and if his 
failure to do so can be attributed to his negligence in 
the management of the estate. The determination of 
the question of negligence or want of due diligence 
must necessarily depend on the particular circum¬ 
stances of each case. 

In a case where breach of trust has thus occurred 
the Court of equity may compensate the co-sharer for 
the loss, if any, in either of the two ways by charging 
the lambardar : (1) with gross rental or (2) with 
interest on the actual realizations. Wazir Hasan, J.) 
Shiva Dayal Singh v. Ram Narain. 104 I.C. 2 = 

4 O.W.N. 694 = A.I.R, 1327 Oudh 332. 
—S. 108 (15)—Right to share profits. 

- Adverse possession. 

It is sufficient in a suit under Cl. 15, S. 108 for 
the plaintiff, in order to establish prima facie his title 
to the share, to prove that he is a recorded co-sharer 
and it is not necessary that he should also prove that 
he received profits at some time within 12 years prior 
to the institution of the suit, or that he was in posses¬ 
sion at the time the profits claimed-by him became due. 
No adverse possession of the defendant can be infer¬ 
red from the fact of the plaintiff having received no 
profits of share in the absence of evidence showing 
that it was owing to the denial of the plaintiff’s title 
that he did not receive profits: 1 O.C. 143, Foil. 
(Raza, J.) Ram Bali v. Paras Ram. 1 

110 I.C. 561 = 

10 L.R.A. Rev- 95 = A*I.R. 1928 Oudh 463* 

—8. 103 (15)—Suit by lambardar. 

Suit under S. 108 (15) includes a suit by a lambarda r 
for profits as a sharer against his co-sharers. (Wazir 
Hasan and King, JJ.) Bansidhar v. Matadin 

101 I.C. 196= 4 O.W.N. 225= 
A.I.R. 1927 Oudh 158* 

—S. 108 (15)-—Suit for profits, 

- Liability of Lambardar. 

It is open to the Courts, in awarding a share of the 
profits of an estate in favour of a sharer as against a 
lambardar to find upon the facts that the lambardar 
has collected more than what he admits, and to give 
a share of profits based upon such a finding. Merely 
because a lambardar has been unable to produce ac¬ 
counts, he cannot be held to be liable on the basis of 
demands rather than of realizations and in the absence 
of proof of negligence and misconduct a proper decree 
to be passed in such a case is on the basis of collec¬ 
tions. But where negligence and misconduct have 
been proved, it is open to theCourt to pass a decree on 
the basis of demands : A.I.R. 1926 Oudh 593, Foil. 
(Stuart, C.J, and Raza J.) Gajadhar Singh v. 
Barm ah a Datt Singh. 102 I.C. 268=1 L-C. 27 = 

A.I.R. 1927 Oudh 533. 

——In a suit by a co-sharer against the lambardar for 
a share of profits, the defendant failed to produce any 
account of the collections and disbursements made by 
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OUDH RENT ACT (1886), S. 108 (15)—Suit for 

profits. 

him as lambardar and the plaintiff was given a decree 
on the basis of gross rental. 

Held: that the defendant’s negligence amounted to 
a breach of fiduciary duties imposed on him in the 
charactar of a lambardar, but still he should not be 
saddled with interest when the decree awarded to the 
plaintiff his share in the profits of the mahal on the 
basis of gross demands or rental: A.I.R. 1927 Oudh 
337 (F.B.,) and A.I.R., 1927 Oudh 332, Rel on 

(Wazir Hasan and Gokaran Nath Mtsra, JJ.) 
Chitar Ket Singh v. Kanhaiya Bakhsh Singh. 

106 I,C. 204=4 0-W.N- 930 = 
A I R. 1927 Oudh 481. 
——It is open to-the Courts in awarding a share oJ the 
profits of an estate in favour of a sharer as against a 
lambardar to arrive at a conclusion upon the facts, 
that the lambardar has collected, more than he ad¬ 
mits that he has collected, and to give a share of pro¬ 
fits based upon such a finding; but the law does not 
contemplate that merely because a lambardar has 
been unable to produce accounts, he must therefore 
be held to be liable on the basis of demands rather 

than of realization: 1 O.L,J. 184; 7 O.L.J. 278 and 
A.I.R. 1922 Oudh 149, Dist. ( Stuart , C.J. and Raza 
J ,) Fateh Narain Das v. Abdul Rahman. 

99 1.0. 217 = 3 O.W.N- 775 = 8 L-R.A- Rev. 35 = 
13 O.L.J. 818 = A-I-R. 1926 Oudh 59_3. 

-.—Where in a suit for profits under S. 108, Cl. 15, 

the lambardar failed to file accounts and lie was found 
to be literate a decree was passed against him on 
gross rental. (Simpson, A*J.C.) Jagram v. Iqbal 
Narain 80 I.C. 441=5 LR. Oudh 62 = 

A.I.R. 1924 Oudh 347. 

- Alienee f rom widow. 

A co-sharer need not be a full proprietor to entitle 
him to file suit against the lambardar for his share of 
the profits. 

Therefore, there is no reason why a person to 
whom a Hindu widow has conveyed her rights for 
her life should not have a power to sue for the share 
of the profits to which, but for such transfer, the 
widow would have been entitled. [Kanhaiya Lai, J.C.) 
Thakar Prasad Singh v. Adya prada singh. 

66 I.C. 2 = 24 O.C. 399 = A.I.R. 1922 Oudh 79. 
—S. 108 (15)—Transferee of co-sharer. 

-- -—Assignment of arrears — Civil Court . 

Where a co-sharer transfers his interest to another 
person and along with it assigns his claim for the 
profits accruing before the transfer, the suit by such 
transferee for the share of the profits is not cognizable 
by the Revenue Court but by the Civil Court. 
(Misra,J.) Ali Khan v. Suraj Bali. 121 I.C. 886 = 

4 Luck. 535 = 7 O.W.N. 202 = 
A.I.R. 1930 Oudh 193. 

—S. 108 (15)—Usufructuary mortgagor. 

■- —When can sue for projits . 

A usufructuary mortgagor can sue for the recovery 
of his share of profits under S. 108, Cl. (15), where the 
mortgagee, in spite of a civil Court decree in his 
favour and formal delivery of possession iu pursuance 
thereof never obtains an order of entry of his name in 
the revenue records and is not in possession of the 
share. (Wazir Hasan, J .) Balkar an Dube v. 
Harbilas. 106 I.C. 299 = 4 0-W.N. 950 = 

IjHmHfl! , A.I.R. 1927 Oudh 504. 

S. 108 (16)—Lsmbardar’s right to rent- 

--C- 4-1 it ion of his tenure, 

A lambardar has a right to collect as lambardar the 
rents due dui mg his tenure though he subsequently 
ceases to bgso ;md he holds the rents thus realized 
to be distributed ..mongst the persons entitled in law j 


OfcJDH RENT ACT (1886), S. 119—Second appeal. 

to receive them. (Stuart, C.J. and Raza, J.) Ml, 
Pathraj Kuak v. Jadunath Bakhsh Singh. 

105 I.C. 161 =4 O.W.N. 1012 = 
A.I.R. 1827 Oudh 517. 
—S. 116—Decree by Assistant Collector- 

- Appeal. 

Where the decree is the decree of an Assistant 
Collector of the 2nd class an appeal lies to the Col¬ 
lector or to a specially empowered Assistant Collector. 
The next appeal where the value of the original suit 
does not exceed Rs. 5,000 lies to the District Judge and 
where the value of the suit exceeds Rs. 5,000, lies 
direct to the Chief Court. In the former case, the 
Courts of Assistant Commissioner and District Judge 
are not subordinate to the Chief Court: A.I.R. 1924 
Oudh 16, Foil.; A.I.R. 1924 Oudh 349, Diss.; 
A.I.R. 1923 Oudh 18, Expl. ( Stuart , C.J. and 
Pullan, J.) Narayan v. Baldeo Singh. 

107 I.C. 877 = 3 Luck 150 = 9 L.R.A. Rev- 358 = 
4 O.W.N, 1258 = A.I.R. 1928 Oudh 214. 
—S. 119—Forum of appeal. 

If a suit is one under S. 108, Cl. (4) based on the 
provisions of S. 61, appeals from orders in such suits 
lie to the Commissioner and the Board of Revenue 
and not to the District Judge or the Chief Court, 
(Shrivastava, J.) Naunihal Singh v. Sardak Bux 
Singh. H2 I.C. 229 = 

A I R. 1929 Oudh 96. 

-Appeal against the decree for ejectment passed 

under sub-S. (2), S. 127 lies to the Commissioner and 
the Board, whereas a decree for arrears of rent pass¬ 
ed under sub-S. (1) S. 127 is appealable on the civil 
side. (Raza, J.) Bam Bahadur Singh v . Pirthi- 
singh. 112 I.C. 251 (Oudh). 

—S- 11S—Revision- 

The plaintiffs filed certain suits for rent which were 
heard by an Assistant Collector of the second class. 
On appeal his decrees were confirmed by the Collector. 
There were further appeals to the District Judge, 
which were unsuccessful. The defendant then ap¬ 
plied in revision under S. 115, C. P. Code for the dis¬ 
charge of the decree passed by the District Judge. 

Held : that an application for revision to the High 
Court in these circumstances is not maintainable. 
(Kanhaiya Lai, J. C.) Kali Bakhsh Singh v. Bhag- 
wan Das. 72 I.C. 1023 = 10 O.L.J. 191 = 

5 L R. Oudh 17 = A.I.R. 1924 Oudh 16. 
■—S- 118—Right to appeal- 
- Person 'affected'. 

S. 119 of the Rent Act, grants an appeal from an 
original decree of an Assistant Collector of First Class, 
and it is not specifically stated that only the person 
against whom a decree is passed shall be entitled to 
appeal against it. A party to a suit whose interest is 
affected by a decree is entitled to appeal from that 
decree though the decree was not specifically passed 
against him. 21 All. 117, Foil. (Dalai, A.J.C.) SuraJ 
Bakhsh Singh v . Munnu Lal. 

76 I.C. 763 = 10 O-L-J. 229 = 26 O-C- 374 = 

A.I.R. 1924 Oudh 52. 

S. 119—Second appeal. 

Under S. 119 of the Oudh Rent Act a second appeal 
is barred on grounds other than those contained in 

S. 100, Civ. Pro, Code. (Wazir Hasan and Ashworth, 

AJ. Cs .) Tirbhawan Datt Pande v. Ram Piari* 

88 I C. 65 = A.I.R. 1926 Oudh 56. 

- Distnct Judge—Question of fact. 

The word '’appeallate” was added to S, 119 by 
Act No. IV r of 1921 in order to remove second appeals 
in rent and cognate suits from the cognizance of the 
Commissioner under S. 116 and to give jurisdiction 
over them to the District Judge and not with a vie Vf 
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OUDH RENT ACT (1886). S. 119-B—Revision, 
to make the Dt. Judge a Judge of facts in second ap¬ 
peal, contrary to well recognized principles of legis¬ 
lation in India, and therefore Dt, Judge cannot go in 
questions of fact in dealing with second appeals in 
Rent Suits. {Dalai, J.C.) Jagannath Per shad t*. 
Bechu. 80 IC. 327-27 OX. 89 = 11 O.L.J. 77 = 

5 L R. Oudh 78 = A.I.R. 1924 Oudh 349, 
—S- 119-B—Revision. 

Where a suit is originally instituted into the Court 
of the Assistant Collector of the second class and 
against his decision an appeal is filed to the Deputy 
Commissioner, a second appeal is filed in the Court of 
the District Judge. The decree passed by the District 
Judge is one on appeal from an appellate decree and 
no appeal or revision lies to the High Court. ( Misra, 
J .) Fateh Bahadur Khan v. Chhotey Khan. 

109 IX. 7£4 = 
5 O.W.N. 437 = 10 L.R.A.R. Cr. 207. 

—S. 124-B—Object- 

Provisions of S„ 124 B and C of the Oudh Rent 
Act are salutary provisions intended to save litigants 
from being bandied about from Court to Court and 
they should be strictly observed by the District Judge. 
( Simpson , A.J.C.) Jagrani v. Iqbal Narain. 

80 IX. 441 = 5 L R. Oudh 82 = 
A.I.R. 1924 Oudh 347. 

—S. 126—Lease. 

- *—Grove —Managing co-sharer. 

A managing co-sharer has no right to grant permis¬ 
sion to plant groves on land held jointly without the 
permission of the other co-sharers. But where it is 
found that in consequence of such permits the groves 
have been planted, the other co-sharers are entitled to 
receive proportionate share of the rent and nazarana 
received by the managing co-sharer and the burden of 
grant would at the time of partition fall on share of 
the managing co-sharers : A.I.R. 1928 Oudh 23, Foil. 
{Misra, J.) Mt. Kaniz Sajyada Begum v. Moham- 
Mad Zafar. 117 IX. 410 {Oudh). 

- Lambardar's powers of sub-letting. 

The mere fact that a wajib-ul-arz authorizes a 
lambardar to make certain collections cannot be con¬ 
strued as preventing him from making a lease for 
making those collections by implication. If .it is 
found that in the circumstances of a particular case it 
was for the benefit of the co-sharers or necessary for 
the proper management of the estate that a lease 
should be granted, there is nothing in the wajib-ul- 
arz which prevents the lambardar from exercising his 
general powers in the matter. {Shrivastava, J.) 

Jit Bahadur Sihgh v . Chandra Pal Singh. 

Ill IX- 834=5 O.W.N- 633 = 
10 L-R.A. Rev. 98=10 L.R.A Rev. 208= 

A.I.R. 1928 Oudh 436. 

—S. 126—Lease for grove- 

- Managing Co-sharer—Rights of. 

Managing co-sharer has no authority to grant pre- 
petual leases for the purpose of planting groves. 

Where one co-sharer in management has granted, 
without the permission of other co-sharers, a perpetual 
lease of joint land for planting grove and the lease is 
declared invalid, as against non-consenting co-sharers 
the fair arrangement would be to allow the lessee to 
remain in possession of the land in dispute on which 
he has already planted a grove and to ask him to pay 
to the non-consenting co-sharers their share of rent of 
the land and to allow the burden to fall upon the 
share of transferring co-sharer at the time of partition. 
{Gokar Nath Misra, J.) Ram Dat v. Chhotak. 

106 IX. 244=3 Luck. 133=4 O.W.N. 1019 = 
9 FR A, Rev. 336 = A I R, 1926 Oudh 23. 


OUDH RENT ACT (1886), S. 126—Powers of lam¬ 
bardar. 

—S. 126—Omission to appoint manager. 

- Lambardar , 

In a joint estate or under-proprietary or other 
tenure in which division of land has not been made 
among the sharers, the person, who is entitled to 
exercise the powers conferred by the Act in regard to 
the recovery ol the arrears of rent is the manager 
appointed on behalf of all the sharers, if the sharers 
have appointed a manager. But if the sharers have 
not appointed a manager it must be presumed that 
they have accepted the lambardar as their manager 
and authorized him to collect the rents : 11 O.L.J. 
27, Diss. from; 18 0,0. 5 Appr. { Stuart, C., J. Wazir 
Hasan and Gokar Nath Misra , JJ.) Mahomed 
Yakub Khan v. Bhikari Ahir, ho IX. 67= 

3 Luck. 571=5 O.W.N. 366 = 10 L.R.A. Rev. 30 = 

A.I.R. 1928 Oudh 266 (F B.). 
—S. 126—Position of lambardar. 

A lambardar is really a representative of the co¬ 
sharers and is in the position of a manager in respect 
of the joint estate. He is entitled to do acts which are 
necessary for the proper management of the estate or 
conducive to the benefit of the co-sharers. He cannot 
be considered to be an agent of the co-sharers under 
S. 190, Contract Act : 34 All. 98 and 36 All. 441 
(F.B.), Rel. on. ( Shrivastava, J.) Jit Bahadur 
Singh t>, Chandra Pal Singh. 

Ill IX. 834=5 O.W.N- 693= 
10 L.R.A. Rev. 98 = 10 L.R.A. Rev. 208= 

A.I.R. 1928 Oudh 406. 

—S. 126—Powers of lambardar. 

- Limited admissions . 

Under S. 126 a lambardar has not unlimited 
powers to represent his co sharers. His powers in the 
way of representation are strictly limited, A lambar- 
dar is not entitled in the course of ejectment proceed¬ 
ings to admit the existence of under-proprietary rights 
so as to bind all his co-sharers who were no parties 
to the suit in which the admission was made. Even if 
it could be supposed that these compromises were 
effected with the consent and knowledge of all the 
other co-sharers they do not constitute any estoppel 
where it is not proved that as the result of any ad¬ 
missions made in the course of the ejectment pro¬ 
ceedings the defendants have altered their position to 
their prejudice or that there was any consideration 
for any such ,admission. ( Lindsay , J, C.) Har 
Prasad Upadhya v. Bikramajit Singh. 

61 IX. 959 = 8 O L.J. 131 = A.I.R. 1921 Oudh 36. 

- Commutation. 

Where there exists a local custom in mafial by 
virtue of which every co-s-harer of that mahal is en¬ 
titled to collect rent, tenants paying rent in kind, it is 
not legally open to the lambardar to commute their 
rent into cash rent without the consent of all the co¬ 
sharers. The action of the lambardar thus commut¬ 
ing the grain rent into cash rent is not binding upon 
other co-sharers, (Misra, J.) Bisram Singh v. 

Danna. 113 IX. 794 = 

AIR. 1929 Oudh 459. 

.- Collection of rent. 

The mere fact that the co-sharers make their own 
collections in a joint estate does not amount to a 
‘division of land’ among them, and does not take the 
case out of the provisions of S. 126 and disentitle the 
lambardar from collecting rents and doing all neces¬ 
sary acts relating to the management of the estate for 
the common benefit of all the co-sharers. The 
"Manager” referred to in Cl. (1), S. 126 of the Act 
must be the lambardar: 18 O. C. 5, Foil. {Gokar 
Nath Misra and Ram, JJ.) Rukmangad Singh v. 
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OUDH RENT- ACT (1886), S. 126—Recovery of 
rent. 

Balbhadra Prasad. Ill I.C. 264 = 

9 L.R.A. Rev. 333 = A.I.R. 1928 Oudh 9. 
'—S. 126—Recovery of rent- 

Wilful conduct ot a lambardar supporting the case 
of a tenant against his co-lambardars cannot be 
allowed to thwart the legal right of the other lambar- 
dars recovering the arrears. {Wazir Hasan, J.) 
Paran Singh v. Kunjan Lal. 101 I.C. 83 j = 

4 O.W.N. 506 = A-I.R, 1927 Oudh 223. 

-In a case falling under Cl. 2 of S. 126, the 

lambardar is entitled to collect rent from the tenants 
on behalf of other co-sharers, and is liable to the 
latter for the collections. ( Wazir Hasan , A, J.C.) 
Kunjan Lal v. Rukmangad Singh. 87 I.C* 1013= 

A-I.R. 1926 Oudh 189. 

- Joint State. 

Ordinarily the power in regard to the recovery of 
the arrears of rent shall not be exercised by a sharer 
or a single lambardar when there are more lambar- 
dars than one in a joint estate, t Dalai and Wazir 
Hasan, A.J.Cs .) Maya Ram v, Sarjoo Brah¬ 
man. 87 I.C. 168 = 12 O.L.J. 185 = 2 OWN. 150 = 

28 0 C. 383 = 8 L.R-A- ReY- 9 = 
A I R. 1925 Oudh 455. 


- Authority . 

Authority to collect rent under S. 126 need not be 
in writing. Oral authority is enough. {Dalai, J. C.) 
Deri Prasad v . Lekh Raj. 76 I.C. 1050 = 

10 O.L.J. 349 = 5 L-R. Oudh 14 = 
A-I.R- 1924 Oudh 244. 

— S- 126—-Scope. 

Section 126 refers only to certain acts of manage- 
ment, recovery of arrears of rent, enhancement of 
rent, ejectment of tenants or distress. It lays down 
a rule for the exercise of the specific powers. It can¬ 
not be of any help in determining the rights of lam¬ 
bardar or co-sharers in other matters not referred to 
in the section. (Shrivastava, J.) J it Bahadur 
Singh v. Chandra Pal Singh. 

Ill I.C. 834 = 10 L.R.A. Rev. 93 = 
10 L.R.A. Rev. 208 = 3 0-W.N. 633 = 

A.I.R. 1928 Oudh 406. 


—S. 127—Amendment of plaint. 

The original plaint for the recovery of arrears of 
rent from the tenants can be so amended as to make 
it a claim under S. 127. Oudh Rent Act where there is 
no allegation in the plaint as originally presented that 
defendants were liable to pay rent under an agree¬ 
ment between the parties. {Wazir Hasan, J.) Mr. 
Jaggi v. Sheo Pratap Singh. 105 I.C. 8 i — 

4 O.W.N- 345 = A.I.R. 1927 Oudh 305. 
—S. 127—Appeal. 

A decree for ejectment is appealable to Civil Courts 
along with the appeal against the decree for arrears of 
rent and no separate appeal lies to a Court of revenue 
against the decree for ejectment: A.I.R. 1929 Oudh 
79, Foil. ( Wazir Hasan, Ag. C. /.) Sarfaraj 
Singh v. Deputy Com mil, Gonda. U7 I.C. 475 = 

4 Luck. 317 = 7 O.W.N 131 = 

. | i A.I.R. 1923 Oudh. 481. 

*-There is no apppeal against an order of eject¬ 

ment under S. 127 following a decree for arrears of 
rent. {Stuart, C.J.) and Pullan, J.) MATADIN v. 
Special Manager, Court ofWards. 

115 I.C. 846 = 10 L.R.A. Rev. 185 = 
H - 0 U , 7 O.W.N. 70=4 Luck. 330= 

t I . A I.R. 1929 Oudh 316. 

■Pfc-Where a jj'ecree for ejectment passed along 
wit) da^r-snt decree B ^ner S. 127 (2) is against a person 
who iz not a tenant out who is treated as such for the 
purpose i of S. 127 (1) the decree is one under S. 108 


OUDH RENT ACT (1886), S. 127—Applicability. 

(2) and is appealable to Civil Courts. No separate 
appeal lies against the order of ejectment. {Stuart, 
C.J. and Pullan, J.) Ram Bahadur Singh v. Dha- 
ram Raj Singh. 114 I.C- 761 = 

5 O.W.N. 1126«A.I,R. 1929 Oudh 79. 
—S. 127—Applicability. 

Section 127 embraces the case of a person who 
though originally entered lawfully into possession of 
land but has unlawfully retained possession: 15 O.C. 
311; A.I.R. 1926 Oudh 555 and 1 O.C. 28 Dist, 
{Wazir Hasan, J\) Gajadhar Singh v. Bhagawan 
Buksh Singh. 

; ; , ' f, , -r A.I.R. 1930 Oudh 166. 

- Bona fide tenant , 7 O.W.N. 44 = 

Where parties claim to be entitled to a particular 
land aud one of them is in actual possession of the 
same, the other party cannot be allowed to take pos¬ 
session of that land by bringing a suit for arrears of 
rent against the tenant in actuai occupation of the land 
under S. 127. The section was never intended by the 
legislature to cover such a case. That provision of 
law is only intended to cover a case where the person 
cannot show himself to be a bona fide claimant of the 
land in dispute and where his possession must be held 
to be that of a pure trespasser. In that case it would 
be upon the landlord to either sue the person in pos¬ 
session for ejectment in the civil Court or to treat him 
as tenant and sue him for arrears of rent in the 
revenue Court. Where, however, another person 
claims to be the owner of the land and has been in 
possession thereof for a long time and a tenant is in 
occupation of that land on his behalf, proceedings 
under S. 127 cannot be availed of in order to obtain 
possession of the same land A.I.R. 1928 Oudh 353, 
Ref. (Misra J.) Umrai Kuer v. Umrao. 

118 I.C. 811 = 10 L.R.A. Rev. 198 = 

A.I.R. 1929 Oudh 378. 

- Adverse possession. 

If the person against whom action is taken under 
S. 127 has maintained adverse possession continu¬ 
ously for 12 years against the rightful owner, then 
the rightful owner is not entitled to eject such a 
person as a trespasser and, therefore, S. 127 is in¬ 
applicable to such a case, \ Wazir Hasan, J.) 
P. Sheo Dulaney v, Sheo Shanker. 

101 I.C. 843 = 1 L.G. 76 = A.I.R. 1927 Oudh 219. 

-Section 127 is intended to cover the case of a 

person who has actually taken possession of the land 
tor the purpose of cultivation. It is not intended to 
cover the case of a person who has merely realized 
rent of the land which had originally belonged to him 
but subsequently ceased to be his property, and who 
has thus caused the dispossession of the person in 
present possession: 1 O. L. J. 701; 4 U. D. 617; and 
18 1. C. 575; Appl. (Misra, J.) Badri Bishal 
Singh v. Ram Autar. 94 I. C- 369 = 29 O.C. 266= 

3 O.W.N. 370 = A.I.R. 1926 Oudh 417. 

---Plaintiff brought a suit for arrears of rent and 

alleged that the terms of the tenancy were contained 
in a kabuliyat. He also alleged that he had received 
payments of rent from the defendant. The defen¬ 
dant set up a gims;/-proprietary title. He did not 
admit that he was plaintiff’s tenant at all. He denied 
the kabuliyat i a.n<l he denied the payments of rent. 
The kabuliyat was found to be not genuine, and no 
rent was found to have been paid. 

Held, that the plaintifl can set up no case under 
S. 32-A, because no rent has been agreed upon 
between him and his tenant, nor can he proceed 
under S. 32-B because he has failed to prove that 
the defendant is a tenant at all, and that he cannot 
succeed under S. 127 because he has failed to show 
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OUDH RENT ACT (1886), S. 127—Applicability, 
that the defendant is a person not entitled to posses¬ 
sion. (Simpson , A.J.C.) Tawakkul Khan v. Md. 
Mehdj Ali Khan. 90 I.C. 375 = 

A.I.R. 1926 Oudh 49, 

- Ej ecttnent. 

When a suit for recovery of rent is brought against 
a trespasser under S. 127 of the Oudh Rent Act the 
Court after a decree for rent is passed is bound to 
pass a decree for ejectment also on application made 
by the plaintiff. But such a provision is not made 
applicable to proceedings in ejectment. (Dalai, J.C.), 
Khaki Singh v. Bishunath Lal. 86 I.C. 447 = 
12 O.L.J. 86«=2 O W.N. 14= A.I.R. 1925 Oudh 388. 
—S. 127—Arrears of rent. 

- Alternative plea. 

Where in a suit for the recovery of arrears of rent, 
the plaintiff founded his claim on a kabuliyat alleged 
to have been executed by the defendant and in addi¬ 
tion to the Kabuliyat the plaintiff tried to prove that the 
defendant had been paying him rent as a tenant and 
the plaintiff’s suit was dismissed on the ground of his 
failure to prove the kabuliyat. 

Held , it was the duty of the Court to give a decision 
on alternative claim of the plaintiff namely that the 
defendant was occupying land as plaintiffs tenant 
apart from the kabuliyat and paying him rent. 

( Kendall , A. J. C.) Mahdi Ali Khan v. Tawakkul, 
Khan . 78 I.C. 764 = A.I.R. 1925 Oudh 220. 

—S- 127—Burden of proof. 

In order to bring a suit under this section the 
landlord must show first that the defendant is retain¬ 
ing possession of the land without being entitled to 
such possession, and secondly that he himself has the 
option of ejecting him as a trespasser. ( Pull an, J .) 
Baij Nath Upadhia v■ Gazi Khan. 106 I.C. 907 = 
10 L.R.A- Rev. 18 = A.I,R. 1928 Oudh 219. 

—S. 127—Civil suit. 

Even if the provisions of S. 127 apply to a case a 
civil suit cannot be barred when the Revenue Court 
did not apply its mind to the eifect of that section, and 
in its order no mention is made of the provisions of 
S. 127, for in such a case there is no finding which 
can be binding on a Civil Court. A.I.R. 1922 All. 336 
Dist (Dalai I.C.) Khaki Singh v. Bishunath Lal. 

86 I.C. 447 = 12 O.L.J. 86 = 2 0-W-N. 14 = 

A.I.R. 1925 Oudh 388. 


—Ejectment suit 


Under S. 127 the landlord gets a swift remedy 
through the Revenue Court for the collection of rent 
even from a trespasser. The landlord’s other rights 
against a trespasser of agricultural land ate not there- 
by lost* He can therefore maintain a suit to eject the 
trespasser in the Civil Court. (Dalai, A. J. C.) Ram 

Charan v . Champat Singh. 8 !3 = 

11 O.L.J* 11 = 9 LR. Oudh Rev- 27 = 

A.I.R. 1924 Oudh 222. 

—S. 127—Construction. 

The provision of S. 127 are exception to the general 
law and therefore, they should be strictly construed. 
(Wazir Hasan, C j. Faza and Snvastava, JJ.) 

281 (F. B.). 

—S. 127 —Cultivated Grove. 

- Applicability of the section. 

Where landlord sued for arrears of rent under 
S 127 with respect to a plot of land which had been 

recorded as a cultivated grove in the record of the 
regular settlement and since then there had admitted¬ 
ly been no change in its character. 

Held that S. 127 was not applicable as it could not 
be said’ that tie defendant Lad brought the land 

D, D, Vol. IV—35 


546 


OUDH RENT ACT (1886), S. 127—Essentials for 
applicability. 

under his cultivation without the consent of the land¬ 
lord, there being in fact no change in its character at 
all. ( Daniels, J. C.) Rudrapratap Singh v. 

Hausla Prasad, 79 I.C. 722 = 10 O.L.J. 524= 
5 L.K. Oudh 116 = A.I.R. 1924 Oudh 295. 

- Meaning of ‘Rent free.' 

A landlord can proceed under S. 127 of the Act 
against the tenant who has brought a grove under 
cultivation bv notice of ejectment. The term 'rent 
free’ imp'ies that the land is held under an agreement 
exempting it from rent. ( Hopkins, S.M. and Porter, 
J,M.) Pancham Lal v. Nihal Singh. 

61 I.C. 192 = 3 O.L.J. 60. 
—S. 127—Decree for rent and ejectment- 

When a Court passes a decree for arrears of rent 
under sub-S. (1), S. 127 read with Cl. (2), S. 108, it is 
open to the Court, on the application of the plaintiff, 
to also pass a decree for ejectment of the defendant 
from the land. (Srivastava, J.t Chhattarpal 
Singh v. Bhadesiiwak Prasad Singh. 

11 L.R.A. Rev. 18 = A.I.R. 1930 Oudh 49. 

-Under S. 127 (2) when a Court passes a decree 

for arrears of rent, it should be also, if the plaintiff 
applies to that effect, pass a decree for the ejectment 
of the defendant from the land. (Gokaran Nath 
Misra, ]■) Prayag Sing v. Manohar Lal. 

ill I.C. 465 = 3 Luck. 616 = 
10 L.R.A. Rev. 78 = 5 O.W.N. 622 = 

A.I.R. 1928 Oudh 369. 
-Under S. 127 (2) a decree of ejectment is a con¬ 
sequential relief to a decree for arrears of rent which 
shall be granted on a separate application of the 
plaintiff decree-holder. (Wazir Hasan, J,) Mt. 
Jaggi v. Sheo Pratap Singh. 105 I.C. 87 = 

4 O-W.N. 945 = A.I.R. 1927 Oudh 505. 
—S- 127—Ejectment and rent suit. 

S. 127 of the Oudh Rent Act was enacted to provide 
for the case of a trespasser and to prevent suc'l i a case 
going out of the jurisdiction of the Revenue Courts. 
Under clause (2) of that Section a Court is bound to 
pass a decree for ejectment if such an application is 
made by the plaintiff when the Court passes a decree 
for arrears of rent. (Dalai, J■ C.) Parmeshur Lal 
v. Mt. Rukmi. 75 I.C. 875 = 

A-LR. 1925 Oudh 305. 

—S. 127—Ejectment suit. 

- Not treating deft, as tenant. 

The fact, that the landlord after knowing that the 
original tenant was dead, passes receipts only in the 
deceased tenant’s name, and enters the name of the 
defendant only in the column beaded “name of person 
actually making payment,'’ strongly shows that 
the landlord did not intend to treat the defendant as 
tenant and so landlord's suit to eject defendant is not 
barred on account of such receipts : 7 C.W.N. 132, 
Rel. on ; 1 Cal. 391 (P. C,), Dist. (Srivastava, J ) 
Sadhnoo v. Baiju. 114 I.C. 768 = 

A.I.R. 1929 Oudh 333. 

—S. 127—Erroneous admission. 

- Landlords. 

Where a landlord, erroneously believing defendant 
to be deceased tenant's heir sues him for ejectment 
under S. 62, and issues notice to him of ejectment, no 
weight can be attached to his erroneous admission that 
defendant was deceased tenant’s heir in a suit for 
ejectment under S. 127. (Srivastava, J .) Sadhnoo 
v. Baiju. 114 I.C. 768 = A-LR- 1929 Oudh 333- 
—8- 127—Essentials for applicability. 

A suit under S. 127 lies only against a person in 
actual possession of the land in respect of which the 
relief is claimed. Tlie provisions of S, 127, however 
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OUDH RENT ACT (1886). S. 127—Grove-holder. 

have no application in a case of a person who during 
the portion of the period in suit has been in actual 
possession, but who at the time of the institution of 
the suit is only in constructive possession : 
AX R . 1926 Oudh 417 Appr, ; 7 O.W.N. 21 Rel. on. 

(Wazir Hasan , C.J, Razct and Srivastava, JJ.) 
Baijnath Prasad v, Gajadhar Baksh. 
7 O.W.N. 551 = A.I.R, 1930 Oudh 281 (F.B.) 

*—S. 127—Grove-holder. 

1 Grove ceasing to exist, 

Where there is a special provision in the Wajib-ul- 
arz of the village which entitles tenant grove-holder 
after the grove has ceased to exist to cultivate the land 
rate payable by tenants of the surrounding land, if 
the tenant grove-holder remains in occupation after 
the grove has disappeared, he cannot be treated 
either as a trespasser or tenant within the meaning of 
at a S. 127, he becomes entitled to cultivate the land 
at the prevalent rate of rent: 8 O.L.J. 60 (B.R.).Dist. 

(Stuart, C.J. and Wazir Hasan, J.) Mt, MAHARAji 
Kunwar v. Court of Wards. 7 O.W.N. 34 = 

A.I.R. 1930 Oudh 144. 


OUDH RENT ACT (1886). S- 13S—Suit for ar¬ 
rears. 

—S- 127—Mortgagee. 

■Occupancy holding relinquished. 

Where an occupancy tenant mortgages his holding 
and the occupancy tenure is extinguished by virtue of 
relinquishment or ejectment, the interest of the 
mortgagee in respect of that holding also ceases from 
that date. His position thereafter is either that of a 
trespasser or that of a tenant jf so recognised by the 
landlord. He can be treated as a tenant under 
S. 127. ( Wazir Hasan, Ag.C.J.) Sarfara2 Singh 

v. Deputy Comr. Gonda. 117 I.C. 475 = 

4 Luck. 517 = 7 O.W.N. 191 = 
A-I.R. 1929 Oudh 481. 

—S. 127—Mortgagee in possession. 

Failure of plaintiff (usufructuary mortgagee) to pay 
prior creditors as agreed does not entitle him to eject 
mortgagor. (Wazir Hasan, J.C .) Awantika Prasad 
Shukel v. Gur Baksh a. 

78 I.C. 804 = 85 LC. 9 = 27 O.C. 60 = 
11 O.L.J. 197 = 5 L.R. Oudh 85 = 
A.I.R. 1924 Oudh 425. 


—S. 127—Jurisdiction of Revenue Court. 

Section 127 is not meant to authorize Revenue 
Court to inquire into questions of disputed title and 
to decide questions of a civil nature between persons 
who are bona fide claimants oi the same property. 

A suit was brought by the plaintiff under S. 127. 
Oudh Rent Act. He claimed the property under a 
deed of gift alleged to have been executed in his 
favour by the deceased. The defendants who were 
the nephews of the deceased denied the genuineness 
of the deed, and alleged that they and the deceased 
lived as members of a joint Hindu family, that the 
deceased was not competent to execute the deed in 
question, that he was not in his proper senses at the 
time the deed was alleged to have been executed by 
him and that the defendants were in actual possession 
of the property in suit. 

Held : that the suit was not maintainable in a 
revenue Court. The questions involved in the case 
were essentially questions of title which should be 
decided by a Civil Court. (Raza, J.) Ishar Din v. 
Sambu Dat. 110 I.C. 289 = 5 O.W.N- 495 = 

10 L.R .A. Re y- 44 = 
A.I.R. 1928 Oudh 353. 

—S. 127—Lessor in possession. 

Where a proprietor executes a lease of certain land 
but remains in possession thereof, his possession is 
unjustified in the eyes of law. The position of a trans¬ 
feree from him is no better and he can be treated as a 
trespasser and a suit for determination and recovery 
for rent can be brought against him. (Misra J.) 
Parmeshwar Baksh Singh v. No-Khe Singh. 

118 I.C. 96 = A.I.R. 1930 Oudh 42. 

—S. 127—Liability for rent, 

- T respasser. 

A person entitled to eject another person, who is a 
trespasser on a holding, can claim under S. 127 arrears 
of rent against that person as if he were his tenant; 
such a claim is not inconsistent with the position that 
the defendant is otherwise merely trespasser. 

( Ashworth, A. J. C.) Lachmi N a rain v. Ramanuj 
Singh. 88 I.C. 536 = A.I.R. 1925 Oudh 721. 1 

ifc-.r ‘ ’-Unauthorised Occupation, 

Where lands are occupied without the consent of the 
landlord, the person occupying the land must pay rent 
notwithstanding that he has not paid rent for a lon<> 
period. 17 O. C. 343 Foil. (Lindsay, J. C.) Lalji v. 
Tella Singh. 61 I.C. 978=8 O.L.J. 144 = 

A.I.R, 1921 Oudh 23,1 


—S. 127—Right to oust. 

-Sir land. HBi 

A transferee of the three pies .fractional share in 
sir land by reason of his purchase of three pies share 
is not justified in ousting the person who is in exclusive 
possession of land which has been allotted to him at a 
revenue partition as his sir : 1922 Board of Revenue 
Cases 147, Rel. on. (Srivastava, J .) Muhammad 
Yahya Khan v. Alia Bibi. 7 O.W.N. 75 = 

A.I.R. 1930 Oudh 168. 
—S. 131—Possession of landlord. 

Section 21 should be read with S. 131. It is not 
necessary for the landlord in order to comply with 
the provisions of Ss. 21 and 131 to obtain actual 
physical possession of the land. (Raza and Sri- 
vastava, JJ .) Gopal Datt v. Rameshwar. 

A I R. 1930 Oudh 422 = 7 O.W.N. 763. 
—S. 135—Jurisdiction. 

-— Applicability of S. 17, C.P. Code. 

In all rent suits in Oudh the provisions of the Code 
of Civil Procedure have been made applicable provided 
they are not inconsistent with the provisions of the 
Oudh Rent Act itself. And as there is nothing in 
Oudh Rent Act inconsistent with S. 17. C. P. Code a 
rent suit which relates to different properties which 
are situate within the jurisdiction of different Courts 
can be instituted in any of such Courts. (Wazir 
Hasan, Ag. C. J. and Misra, J.) CHannan Kuer v. 
Sahdeo Singh, 114 I.C. 775=4 Luck. 573 = 


7 O.W.N. 157 = A.I.R. 1929 Oudh 341. 
—S. 135—Revision- 

Even where the District Judge has acted as a Rent 
Court, the High Court can interfere in revision under, 
S. 115. (Dalai, J. C.) Jagannath Pershad v. Bechu 


80 I.C. 327 = 27 O.C. 89 = 11 O.L.J. 77 = 

5 L.R. Oudh 78 = A.I.R. 1924 Oudh 349. 
S. 138 —-Appeal. 

- Intervenor. 


The proviso merely deprives the decree of a Re¬ 
venue Court, either original or appellate, of the effect 
of a final adjudication between the parties and of 
operating as a bar to a litigation in a civil Court. The 
opportunity to litigate in the Civil Court is given to all 
parties and not to the intervener alone. 2 O. C. 137 
Foil. (Dalai, A.J.C.) Suraj Baksh Singh v. Munnu- 
lal. 76 I.c. 763 = 10 0-L J.229 = 26 O.C. 374 = 

A.I.R. 1924 Oudh 52. 

Suit for arrears. 

— Bona fide payment to third person. 

X he test of the bona fides of a tenant when he 
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OUDH RENT ACT (1886). S. 188-Third Person. 

pays rent to a particular person is whether he lias paid 
rent to him before or not. If he paid rent to a person 
to whom he has been paying rent hitherto, his good 
faith will be considered to have been established and 
he cannot be held to be liable to pav rent again to 
another person who lays claim to the said land. 
{Riisra,J.) Umrai Kuer v. Umrao. 118 J.G. 811 — 

10 L.R.A. Rev. 198 = 

. „ A.I.R. 1929 Oudh 378. 

”~S. 138—Third Person. 

-Co*/ a mbarda r. 

The "third person’* in the section means a person 
who has not the ostensible right to recover the rent 
and cannot include a co-lambardar, who has also a 
legal title to recover it. ( Dalai and Wazir Hasan , 
A.J.Cs.) Maya Ram v. Sarioo Brahman. 

87 I.C. 168 = 12 0/L.J. 185 = 2 O.W.N. 150 = 

28 O.C. 389 = 8 L.R.A. Rev. 9 = 
A.I.R. 1925 Oudh 455. 

—b, 140—Nankar. 

Where the liability for nankar or cash allowance 
was inseparable from the under-proprietary tenure, 
i.e., where an under-proprietary tenant had to pay 
rent to his zamindar and the zamindar in his turn was 
liable to pay to the tenant nankar, the amount of 
which was only a little more than that of the rent, 

and when there was no exchange of nankar and rent 
on either side. 

Held: that these facts constituted not a set-off but 
payment of rent, though the manner of payment was 
peculiar in this case, (Wazir Hasan, J.) Gandupa 
v. Mahadeo Bax. 100 I.C. 788 = 

A.I.R. 1927 Oudh 181. 

---The decree in which the right of occupancy 

was conferred provided that tenant’s rent was to be 
calculated at cultivator’s rates minus the nankar. 

Held : in a suit by landlord for the recovery of rent 
the tenant can claim to deduct the amount of nankar 
as the real rent is what remains after deducting the 
nankar payable. It is not a case of a separate amount 
being claimed as set-off and so is not contrary to 
S. 140. 17 O.C. 6, Foil. 12 O.C. 124,Dis L(Daniels J.C.) 
Special Manager, Court of Wards, Balramfur 
v. Ram Pargat. 89 I.C. 369 = AIR. 1926 Oudh 182, 

S. 141—Contract for Interest. 

A tenant cannot avoid the liability of payment of 
interest at the rate specified in S. 141. At the same 
the landlord cannot, on bis part, increase the 
liability by providing for a higher rate of interest by 
means of a private contract, and, therefore, a contract 
entered into between a landlord and tenant, fixing a 
rate of interest on arrears of rent exceeding 1 per cent, 
per mensem, is not legally enforceable. (Hasan and 
Misra, JJ.) Abdul Rahman v. Jagatjit Singh. 

97 I.C. 917 = 3 O.W.N, Sup. 153 = 
A.I.R. 1926 Oudh 553. 
"'’S* 145—Amendment of Decree. 

Where a decree has been amended, time for execu¬ 
tion runs from the date of amended decree; 33 All. 264 
(P.C.j, Foil. (Wazir Hasan, J.) Narotam Das v, 
Narain Das. 99 I,C. 204 = 3 O.W.N. 982 = 

_ , 8 L.R-A. Rev. 24. 

8 . 145—Applicability. 

Section 145 does not apply to the case of a decree 
against several co-sharers for an amount exceeding 
1<6, 500, although an individual co-sharer may not be 
liable for more than Rs. 500. 

There is nothing in S. 145 to show that "decree” in 
that section means that portion of the decree for 
which some individual is liable. (Pullan , J.) Zoka- 
ullah Khan v. Mt. Gulkandi. m I.C. 8 = 

6 O.W.N. 1211 = A I.R. 1927 Oudh 369. 


OUDH RENT ACT (1386), S. 154-Effect. 

—S. 145—Docrec. 

The word "decree” in the Oudh Rent Act has the 
same meaning as it has under the Code of Civil Pro¬ 
cedure. A decree is a formal expression of adjudica¬ 
tion on the whole and the Court has to look at the 
total amount which the decree involves, even where 
the decree determines liabilities of judgment-debtors 
inter se for an amount which is necessarily less than 
the total amount awarded. 

Where a decree in a suit for profits brought under 
the Oudh Rent Act awarded to the plaintiff against 
certain defendants a sum exceeding Rs. 500 but with 
a liability of below Rs, 500 in respect of some defend¬ 
ants, htld that execution could take place against 
these defendants in respect of their separate liability 
under the decree after the lapse of three years from 
the date of the decree. (Stuart, C.J, and Wazir 
Hasan, J.) Zokaullah Khan v. Gulkandi. 

110 I.C. 115-3 Luck. 366 = 5 O.W.N. 23 = 

10 L.R.A. Rev. 21 = A.I.R. 1928 Oudh 229. 

S* 145—Extension of Limitation. 

An application under Section 61 cannot extend the 
period of limitation provided for execution of a decree 
by Section 145. (P. Kanhaiya Lai, J, C.) Khushal 

Singh v. Thakur Chandrapal. 70 I.C. 966 = 

25 O.C. 235 = A.I.R. 1923 Oudh 42. 

S. 152—Effect on mortgage. 

Section 152, Oudh Rent Act, provides that where a 
decree is for an arrear of rent due in respect of an 
under-proprietary right, the interest of a judgment- 
debtor in that right may be sold in execution of the 
decree. This clearly shows that if the under-proprie¬ 
tary bolding lias been mortgaged by the judgment- 
debtor, the only thing that can be sold is the interest 
of the judgment-debtor, t.e., his equity of redemption. 
The mortgage-deed which is much.anterior to the 
date of the passing of the rent decree against the 
mortgagors is valid in view of provisions of S. 153 
Under the terms of S. 154 the liability of the mort¬ 
gagee to pay arrears of rent due to the superior jro- 
prietoi is clear, but under the correct interpretation of 
this section, it cannot be held that if the mortgagee 
does not pay the arrears of rent due from his mort¬ 
gagor, his mortgage becomes invalid and the pur¬ 
chaser in execution sale held in execution of the rent 
decree can be considered to have purchased the pro¬ 
perty free of the-mortgage. S. 73, T. P. Act, contem¬ 
plates only those cases where in the property has been 
sold by the Collector necessarily free from all incum¬ 
brances for recovery of arrears of revenue or rent 
due, but it does not apply to the case where the 
property is sold not by the Collector but by the 
decree-holder under the provisions of S. 152 Oudh 
Rent Act: 9 O C. 185; 17 O.C. 379; and 4 O. LJ 305, 
Reh on. (Gokaran Nath Misra and Srivastava 
JJ.) NarotAm Das v. Sukhraj Singh. 

116 I.C. 49 = 5 O W N. 791 = 

10 L.R.A. Rev. 35 = 3 Luck. 719 = 

B „„ A.I.R, 1928 Oudh 442. 

—S. 154—Effect. 

The combined effect of S. 154, Oudh Rent Act and 
S. 46, C. V. Code is to render an auction-purchaser of 
an under-proprietary tenure in execution of a mort¬ 
gage decree liable to satisfy a decree for arrears of 
rent obtained against the original under-proprietor 
Because the provisions of S. 154, Rent Act not only 
make the transferee-pui chaser liable for the rent sub¬ 
sequently accruing but they make him so liable in 
consequence of the act of omission to pay the rent on 
the part of the original under-proprietor. That being 
so he must be held to be a person claiming under his 
transferor, and, as such, the decree against the origi- 
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OUDH RENT ACT (i8S6>, S. 154—Liability of 

* transferor. 

nal under-proprietor can be rightly executed against 
him under S. 146, C.P. Code, although he is not a 
judgment-debtor on the record of that decree : 
9 O.c. 185, not Appr. ( Wazir Hasan and Raza, JJ.) 
Bisheshak Dayal v. Bajrang Bahadur. 

117 I.C. 452-6 O.W.N. 469= 
A.I.R. 1929 Oudh 353. 
—S- 154—Liability of transferor. 

Section 154 nowhere says that the under-proprietor 
shall cease to be liable for the rent. Whether he 
would cease to be liable or not must depend on the 
nature of the transfer. (9 O. C. 185 Ret.) A tenant 
or lessee who executes a sub-lease does not thereby 
become absolved from his liability to pay the rent 
due from him to his landlord nor is there any reason 
why an under-proprietor should be in different position. 
26 I. A. 41, Dist. (Daniels, A.J.C.) Court of 
Wards v. Gulzari Lal, 04 I.C. 377 = 

10 O.L.J. 45 = 26 O.C. 381 = A.I.R. 1923 Oudh 175, 

S. 156—Lease for growing grass. 

- —-Writing. 

W hen the laud let is used for growing grass which 
is subsequently sold, the lease of such land is for 
agricultural purposes and so is not required to be in 
writing. Nor is such lease required to be registered 
by reason of S. 156, Oudh Rent Act: 10 O. C. 188 
and 2 U. \). 510, Ref. (Misra and Pullan, JJ.) 
Ambika Prasad v. Beni Madho. 118 I.C. 841 = 
4 Luck. 649 = 7 O.W.N. 343 = A.I-R. 1929 Oudh 529. 
OUDH SETTLED ESTATES ACT (2 of 1900) 

(Since repealed by 5 of 1917.) 

—S. 10—Will prior to declaration. 

A Will by a Talukdar, which is quite valid at the 
time when it is executed, cannot be considered to be 
operative except in so far as it conforms to the provi¬ 
sions ot S. 18, if after the execution of the Will the 
Talukdar has made an irrevocable declaration under 
Ss. 10 and 12 of the Act in respect of the property 
covered by the Will. (Gokaran Nath Misra, J ,) 
Krishna Kumari v. Rajendra Bahadur, 

104 I.C. 155 = 2 Luck. 43 = 13 O.L.J. 546 = 
6 O.W.N. 1150 = A.I.R, 1927 Oudh 240. 

--Where a Will is executed by the holder prior 

to a declaration under S. 10, as soon as the declaration 
is made the Will relates to a “ Settled Estate »* and 
the provisions of S. 18 become applicable. (Stuart, 
C.J. and Wazir Hasan, J.) Krishna Kumari Devi 
v. Rajendra Bahadur. 99 I.C. 912=2 Luck. 97 = 
4 O.W.N. 50 = 13 O.L.J. 900 = A.I.R. 1927 Oudh 125. 
—S. 16—Scope of interest. 

The interest of an owner of a settled estate is not 
strictly under the Act either an estate for life or an 
estate of inheritance. It is a statutory estate which in 
Us incidents partakes of the nature of both. (Lord 
Blanesburgh.) Krishna Kumari Devi v. Rajendra 
Bahadur SinHa. 116 IX. 397 = 1929 A.L.J. 686 = 
56 I.A. 156=4 Luck. 122 = 30 M.L.W. 301 = 
6 O.W.N. 1296 = A.I.R. 1929 P.C. 121 = 

e 4Q „ , 57 M.L.J. 496 (P.C.). 

—S. 18—Daughter-inlaw. 

- Stranger. 

Daughter-in-law of the Talukdar must be deemed 
to be a stranger within the meaning of S. 18 of Act 2 
of 1900. (Gokaran Nath Misra ,/.) -KRisHNa KumARi 
v. Rajendra Bahadur. 104 I.C. 155^ 2 Luck. 43 = 

13 O.L.J. 846 = A.I.R. 1927 Oudh 240. 

S. 18—F. p nt of power. 

'UndefiCp \ f.) of S. 18 the extent to which the power 
of bequest given by law t; hie holder of a " settled 
estate ’ can ue exercised is that he can make a bequest 
ol the estate on Wto one person and to be held by him 


OUDH SETTLED ESTATES ACT (1900), S. 22- 

Interpretation. 

as an impartible estate ano it must be made in 
favour of a person who is not a stranger within S. 18. 
He can exclude the heir-at-law by giving a life estate 
to a person who though not an heir-at-law is still an 
heir under any Clause of S. 22 of Act 1 of 1869, but 
beyond this he has no power to go. ( Gokaran Nath 
Misra, J.) KRISHNA Kumari v. RaJeNdRa 
BaHaduR. 104 I.C- 155 = 2 Luck. 43 = 

13 O.L.J. 846 = A.I.R. 1927 Oudh 240. 
—S- 18—Interpretation. 

- l Stran ger\ 

The words “so as to exclude from succession any 
person belonging to any of the classes specified in 
S. 22 of the Oudh Estates Act, 1869“ in the proviso to 
S. 18 of Act 2 of 1900 are intended to define a 
“stranger,” and a devisee is a “stranger” if he or she 
has no place in the line of succession prescribed by 
Cls. 1 to 11 of S. 22 of the Oudh Estates Act, 1869. 
The intention of the proviso is not to permit an 
intermediate estate, however limited, between the 
death of the testator and the succession of the heir-at- 
law if the devisee of such an estate is not a person 
answering the description of any of the heirs specified 
in S,.22 of the Oudh Estates Act. A person entitled to 
a settled estate for life cannot constitute a stock of 
descent according to ‘ sub-S. (1), and the exception 
made in th© proviso goes so far only as to allow a 
person to hold the estate for life under a devise if 
that person is not a “stranger.” 

The effect of S-18 is to enlarge the “interest” of 
the holder of the settled estate to this extent only that 
he is empowered to make a devise of the whole of the 
estate or the profits thereof in favour of the heir and 
no more. (Stuart, C.J., and Wazir Hasan , J.) 
Krishna Kumari Devi v. Rajendra Bahadur. 

99 IX. 912 = 2 Luck. 97 = 4 O.W.N. 50 = 
13 O.L.J. 900 = A I.R. 1927 Oudh 125. 
— S. 22—Devise to daughter-in-law. 

- Contravention of the Act. 

A talukdar of an estate, settled under the Oudh 
Settled Estates Act of 1900, bequeathed the same to 
his widow for life. He further devised it to his 
daughter-in-law after his widow s death for her natural 
life but so that she shall have no power under any 
circumstances by sale, alienation, mortgage or other¬ 
wise, to dispose of or incumber the whole or any 
portion of movable or immovable property for any 
period extending beyond the term of her natural life. 

Held : that the devise of the estate to the daughter- 
in-law made by the testator was not a devise of the 
estate to be held by her “according to the provisions 
of the Act. The devise to her did not carry with it 
the leasing power and prevented her from becoming 
a fresh stock of descent and was not therefore, a de¬ 
vise of an estate to be held by her according to the 
provisions of the Act.” It was a devise of a bare life- 
interest shorn ol the incidents attached for the public 
benefit, to the statutory estate created by the Act and 
as such it was a devise prohibited by the first proviso. 

Secondly the gift to her subjected the estate or the 
profits thereof to a demand charge or incumbrance in 
tier lavour and as such it was a gift made unlawful or 
ineffective by the Proviso 2 in the section. (Lord 
Blanesburgh.) Krishna Kumari Devi v. Rajendra 
Bahadur Sinha. 116 IX. 397 = 1929 A.L.J. 686 = 
56 I.A- 156 = 4 Luck. 122 = 30 M.L-W. 301 = 
6 O.W.N. 1296 = A.I.R. 1929 P. C. 121 = 

57 M.L.J. 496 (P. C./ 

—S. 22 —Interpretation. 

- Devise to stranger—Validity of. 

The concluding words of Proviso 3 “so as tu 
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OUDH SUB-SETTLEMENT ACT (lS86)-Slmnka- 
lap koshiat. 

exclude from succession any person belonging to anv 
of the classes specified in S. 22, Oudh Estates Act 
1869, are not strong enough to prevent a valid devise 
of the estate being made to a "stranger” in any 
circumstances whatever. If a testator left behind 
him no person belonging to any of the specified 
classes a devise to a stranger otherwise unimpeach¬ 
able would not affect its validity. (Lord Blanesburgh.) 
Krishna Kumari v. Rajendra Bahadur Sinha. 
116 I.G. 337 = 1929 A.L.J. 686 = 56 I.A. 156 = 
4 Luck. 122 = 30 M-L-W. 301 = 6 O.W.N. 1296 = 
A.I.R. 1929 P.C. 121 = 57 M.L.J. 4.6 (P. C-) 
OUDH SUB-SETTLEMENT ACT (26 of 1866.) 

—Shankalap koshiat- 

- Under proprietary tenure — Admission, 

Where the statement of the agent of Talukdar 
showed that the land was held as shankalap koshiat 
rent free by the ancestors of the plaintiffs from time 
long before the year 1877 when a claim was made by 
the taluqdar for assessment of rent only and when 
the settlement decree therefore did not for the first 
time create the tenure of shanka lap koshiat but 
merely recognised it as a pre-existing tenure on the 
admission made by the taluqdar’s agent and where 
the assessment of rent w r as made on the footing of the 
holding being an under-proprietary tenure, Held : the 
holding must be treated as an under-proprietary 
tenure. I (Wazir Hasan , A. J. C.) B. Manoher Lal 
v . Achutanand. 74 I.C. 340 = 9 0-L-J- 618 = 

A.I.R. 1923 Oudh 27. 

—S. 2—Jurisdiction of Civil Court- 

Claims of the nature described in S. 2, which obvi- 
ously include claims to under-proprietary titles can be 
entertained and decided by the Civil Courts of the 
Province of Oudh, the Courts of the First Regular 
Settlement having ceased to exist long ago: 24 O.C.342 
Diss. from; 22 O. C. 201, Expl. { Stuart, C.J. 
and Wazir Hasan, J.) Sheo Bahadur Singh v. 
Bishunath. 39 I.C. 376 = 2 Luck. 4 = 

4 O.W.N. 15 = 8 L.R.A. Rev. 48 = 

A.I.R. 1927 Oudh 74. 

—S. 10—Burden of proof. 

Under R. 10 it is necessary for the defendants to 

prove (1) that they have formerly been proprietors, 
(2) that the lands in suit had been held by them or 
by some persons from whom they inherited at some 
time since the 13th February 1844, and (3) that the 
lands had been held by them as sir (or nankar) when 
they were in proprietary possession. (Rasa and 
Ki n QiJJA Mahmudul Hasan v. Baldeo Singh. 

100 I.c. 851=*A.I.R. 1927 Oudh 183. 
OUDH TALUKDARS. 

—Creation of trust. 

-— Talukdar. 

Per W. Hasan, A. J . C.—A Talukdar possessed of 
the legal estates in the Talukdari properly may bind 
himself by equitable obligations to allow beneficial 
interests in the same property in favour of a designat¬ 
ed individual or in favour ol a joint Hindu family of 
which he himself may be a member and he does so in 
the exercise of his power of alienation inter vivos or 
by making a testamentary disposition. (Dalai, J. C. 
and Wazir Hasan, A. J- CA Mt. Indar Kuarv. 
Mt. Nand Rani Kuar, 80 I.C. 333 = 

10 O.L.J. 657 = A.I.R..1924 Oudh 273. 

—House, not part of taluq. 

Where a house which has been consistently consi¬ 
dered as a taluq house, though it is not actually part 
of the taluq property, and is also used as an office for 
the taluq, the house is appurtenance to the taluq : 
A.I.R, 1918 P.C. 25, Foil. (Stuart, C.J. and Raza, 


OUTCASTE. 

J.) Mikza Mahomed Sadio v. Fakhk Jahan 
Begam. 117 I.C. 385 = 3 Luck. 521 = 

6 O.W.N. 1231 = A.I.R. 1929 Oudh 97. 
—Rampur Kalan estate. 

- Govern mint San ad of 25-10-1859. 

The holder of the family estate known by the col¬ 
lective name of Rampur Kalan is subject to the 
Mitakshura Caw. All such proprietary rights were 
grants from the British Government and started fresh 
title to the property but it does not follow that those 
titles were tree from the personal law of the grantees 
as regards succession and title of heirs. 16 Cal. 397 
P. C. Ref. ( Simpson and Dalai, A. J. Cs.) Ram 
Ratan v. Ganga Baksh. 71 I.C. 581 = 

26 0 0. 245 = 10 O.L.J. 193= A.I.R. 1923 Oudh 265. 
—Sanad-Successors. 

- Meaning of. 

In an Oudh Talukdari primogeniture sanad ‘succes¬ 
sor’ means those designated persons who would 
succeed in the event of an intestacy and not persons 
who take by sale, gift or bequest. (Si> John Edge.) 
Mohammad Abdul Ghani v. Fakhir Jahan Begam. 
68 I.C. 254=49 LA. 195 = 44 A11301 = 20 A.L.J 994 = 
27 C.W.N. 53 = 31 M-L-T. 21 = 37 CLJ- 1* 
25 O.C. 95 = 9 O.L.J. 339 = 24 Bom. L. R. 1268 = 
A.I.R. 1922 P.C. 281=43 M.L.J. 453 (PX-). 
- Devisee, etc. 

A sanad granted to an Oudh Taluqdar in 1861 
provided that in the event of the grantee dying intes¬ 
tate, the estate shall descend to the nearest male heir 
according to the rule of primogeniture but the grantee 
and all his successors shall have full power to 
alienate the estate, either in whole or in part, by sale, 
mortgage, gift, bequest or adoption to whomsoever 
the grantee pleases. 

Held, that the term ‘successors’ did not include 
persons who, being outside the line of descent, suc¬ 
ceeded by the operation of a devise, gift or sale, etc. 
(Lord Buck master.) Gulam Abbas Khan v. 
Mt. Amatul Fatima. 60 LC. 937 = 

43 All. 297 = 43 I.A. 135 = 24 O.C. 118 = 
19 A.L.J. 433 = 34 C-L.J. 113 = 14 M.L.W. 680 = 

1921 M.W.N. 349 = 8 O.L.J. 225 = 
A.I-R. 1921 P.C. 4 = 40 M.L.J. 577-(P- C.) 
—Succession to non-talukdari estate. 

- Proof of. 

Non-taluqdari estate of taluqdar, entered in list 2, 
dying intestate will ordinarily descend to single heir 
by family custom—But if such, custom is disproved by 
other side, the other side need not affirmatively prove, 
that succession in past was governed by personal law 
ar that a different custom exists. A.I.R. 1916 P.C. 89, 
Expl. (Stuart, C.J. and Raza,J.) Mirza Mahomed 
Sadiq v. Fakhr Jahan Begam. 117 I.C. 385 = 

3 Luck. 521=6 O.W.N. 1251 = A.I.R. 1929 Oudh 97, 
—Transfer by Talukdar. 

A Talukdar could not make any transfer prior to the 
letter of grace and restoration of 19th October 1859. 
A Talukdar was not invested with proprietary title 
until that letter was issued and there could be no 
transfer of title prior to that date by a person with 
whom the Summary Settlement was made. (Dalai , 
J.C. and Wazir Hasan, A.j.C.) Mt. Indar Kuar v. 
Mt. Nand Rani Kuar. 80 I.C. 333 = 10 O.L.J. 657** 

A.I.R. 1924 Oudh 273. 

OUSTER. 

See Adverse Possession. 

OUTCASTE. 

See (1) Caste Disabilities Removal Act, 

(2) Hindu Law—( a) Conversion, 

' J i ^ Jim* .MMarRIAGE, 

(c) Succession, etc, 
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OWNERSHIP—Indication of ownership. 

OWNERSHIP. 

—'Indication of ownership. 

- Repair of tank. 

Fact that some persons are to effect repairs of a 
tank is no indication as to its ownership. 

The mere fact that certain persons in connexion 
with certain tenures of land are under an obligation to 
repair a particular tank is no indication whatever as to 
the ownership of the tank itself or of the property in 
the water in the tank. The general presumption being 
that all the general tanks within the ambit of the 
shrotriem belong to the shrotriemdar, it follows that 
unless and until the presumption is rebutted by very 
clear and cogent evidence the presumption should be 
given effect to. ( Srinivasa Aiyangar , J.) G, P. Ven- 
KATAYYA V. K. KlSTAFPA. Ill J.C. 743 = 

A I R- 1928 Mad- 349. 

PAKKA ADATIA— 

See also Contract Act, Ss. 30, 1 82-238. 

—Calling for margin. 

-Onus as to proof of circumstances. 

In accordance with the ordinary practice in Bom¬ 
bay, the pakka adatias would be entitled to call for 
margin, if the rise or fall in the market justified a 
demand for margin. But the onus clearly lies on them 
to establish that circumstances arose which justified 
the exercise of their powers. Even where the contract 
purports to give an agent an absolute discretion as to 
calling for margin, it is yet incumbent on him to show 
that circumstances exist for the reasonable exercise of 
that discretion. A.I.R. 1925 P.C. 510, Foil. ( Marten, 
C.J. and Blackwell, J.) Devshi Harpal v. Bhikam 
Chand Ramchand. 100 I.C. 993 = 29 Bom.L.R. 147 = 

AJ.R. 1927 Bom. 125. 

—Liability of adatia. 

The position of a pakka adatia is analogous to that of 
del credere agent, who incurs only a secondary liabi¬ 
lity towards the principal. His legal position is partly 
that of an insurer and partly that of a surety for the 
parties with whom he deals to the extent of any default 
by reason of any insolvency or something equivalent. 
His liability does not go to the extent of making him 
responsible to the principal where there c an be no 
profit by reason of any stringency in the market. 
(Iqbal Ahmed and Sen , JJ.) Champa Ram v 
Tulshi Rami Jan Lal. 1C5 I.G. 739 = 

26 A.L.J. 81 = A.I.R. 1927 All- 617. 

—Relation. 

Relationship between pakka adatias and their 
constituents is not one of principal and agent, but of 
principal and principal. (Kotwal, A.J,C .) Haranara- 
yan Jodharaj v. Radha Kisan. 75 I.C. 906 = 

A.I.R. 1923 Nag. 324. 

PAPER CURRENCY ACT (2 OF 1910). 

(Since Repealed by 10 of 1923). 

—S. 26—Admissibility in evidence. 

Though Pro-notes if made payable to bearer on de¬ 
mand are not enforceable in law, if the real considera¬ 
tion for the hypothecation bonds is the defendant’s in¬ 
debtedness ascertained upon settlement of accounts, of 
which the promissory notes are evidence the liability 
for the debts will remain even if the notes are un¬ 
enforceable. But they are not inadmissible in evidence 
as acknowledgments like unregistered documents 
under Section 49 of the Indian Registration Act or 
unstamped documents under Section 34 of the Indian 
Stamp Act. (Spencer and Devadoss, JJ.) Natara- 
JULU NaiCKER V. SUBRAHAMAN CHETTIAR. 

69 I-C. 939 = 45 Mad 778 = 
1922 F.W.N. 460 = 16 M.L.W. 705 = 
A.LR. 19^2 Mad. 181 = 43 M.L.J. 695. 


PARDANASH 1 N LADY—Appointment as guar¬ 
dian. 

—S. 26—Banker, who is. 

- Endorser of a Hundi. 

It cannot be said that the endorser ought to be 
treated as a banker, merely on the ground that a 
hundi was drawn on him and he endorsed it to some¬ 
body else. (Abdur Rahim and Oldfield , JJ.) Ala- 
gappa Chetty v. Alagappa Chetty. 60 I.C* 130= 

44 Mad. 187 = A.LR. 1921 Mad. 382. 

PAPER CURRENCY ACT (10 OF 1923). 

—S-25—Basis of suit. 

-- Indcpendent obligation — Admissibility, 

A promissory note made payable to bearer on de¬ 
mand offends against the provisions of S. 25 Paper 
Currency Act, and is therefore void and cannot be the 
basis of a claim in any Court of law. But the creditor 
can sue on the basis of any obligation independently 
of the execution of the promissory note. (1914) 2 U.B. 
R. 13; 40 Mad. 727; 40 Mad. 585; 6 M.L.W. 630 and 
A.I.R. 1922 Mad. 181; Rel. on: and if there is other 
evidence outside the promissory note of the obligation 
sued upon, the promissory note in question is admissi¬ 
ble as evidence;to be read in conjunction with that 
other evidence to arrive at a decision as to whether the 
independent obligation is proved. Where there is no 
other evidence, while the promissory note is still ad¬ 
missible in evidence, there can be no decree on the 
basis of it alone: 6 M.L.W. 630 and A.I.R. 1922 
Mad. 181, Rel. on. (Boys, Kendall and Sen,JJ.) In 
THE MATTER OF S. 25, PAPER CURRENCY ACT (10 of 
1923) 115 I.C. 630 = 50 All. 839 = 26 A.L.J 729 = 

A.I.R. 1928 All. 371 (S. B.) 

—S. 25—Hundi. 

A Hundi, payable to bearer one day after sight, 
does not contravene the provisions of S, 25. (Heald 
and Cunliffe, JJ). Swee Leong and Company v. 
A, T. Chettyar firm. ioi i.(j. 641 = 

6 Bur. L.J, 47 = A.I.R. 1927 Rang. 159. 

—5. 25—Test. 

The test to decide whether a pronote offends against 
provisions of S. 25 is whether promissory note is pay¬ 
able to any person who may be in possession and 
whether the bearer of the note without any endorse¬ 
ment has a right to be paid the money due on the 
note. 

In addition to the words “on demand by lender” if 
the words “or to whomsoever the lender may order” 
in a promissory note are used, the nature of the pro¬ 
missory note does not change nor does it offend against 
the provisions of S. 25, Paper Currency Act : 16 Bom. 
689, Foil.; 40 Mad. 585, Dist. (Dalai, J.) Ajodhya 
Prasad v. Rikhnath. 114 I.C* 190 = 50 All. 764 = 

26 A.L.J. 535 = A.LR, 1928 AIL 305, 

PARDANASHIN LADY. 

See also (1) Contract Act, S. 16. 

(2) Evidence Act, S, 111. 

Appointment as guardian. 

Burden of proof. 

Compromise and award. 

Definition. 

Guiding principles. 

Independent advice. 

Knowledge and understanding. 

Right to privileges- 
Miscellaneous. 

Appointment as guardian. 

A pardanashin lady does not disqualify herself 
rom Jemg appointed guardian of minor’s property : 
but the Court will see whether she will be the proper 
guar ian ooking to the nature of the business. 
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PARDAKABHIN LADY—Burden of proof. 

(Ketval,A.J.C.) Mr. Rajarani u Bhagwandas 

B...A , 69 1.0. B96-A.I.B. 1923 Mag. 2S2. 

—Burden of proof. 

of covenant in the deed. 
ore a document purporting to transfer property 
is executed by a pardanashin lady, if the transferee 
depends upon a specific covenant entered in it to esta¬ 
blish his title to it. the burden of proof lies heavily on 
turn to prove that the document was read over and ex¬ 
plained to her and that she understood it. lhit in other 
cases, the presumption under S. 55 overrides this bur- 

^55 (P. C.) Ref. (Stilaiman and Ken- 
dtul, JJ.) Muhammad Siddiq v. Muhammad Nuh. 

_, A.I.R. 1930 All. 771. 

_ -i he burden lies on tlie person relying upon a 

deed executed by apardanashin lady to show to the 

satisfaction of the Court that not only the nature of the 

transaction but its legal effect was fully understood by 

her. ( Stilaiman and Kendall , JJ.) Paras Ram v. 

Mewa Kunwar. 1930 A.L.J. 890= 

A.I.R. 1930 All. 561, 

-- Inadequate . 

Where there was no positive evidence to show that 
the sale-deed was actually read over to the executants, 
namely, pardanashin ladies and explained to them, but] 
on the other hand, there was definite evidence to the 
effect that the deed was never read over to them and 
there was the additional fact that the deed was not pre¬ 
sented for registration by the executants themselves so 
that there was not even an endorsement by the Sub- 
Registrar that the document was read over and ex¬ 
plained to. them, Held, that under those circumstances 
the plaintiff had failed to discharge the initial burden 
which lay upon him to show that the deed was read 
over, explained to and understood by the ladies so as 
to bind them. (Sulaiman, J.) Mahommed Siddiq 
v. Muhammad Nur . 124 I.C. 183 = 1930 A.L.J. 653^ 
-- —Explanation of the deed . 

Although in the case of a transaction entered into 
by a. pardanashin lady the onus is always on the person 
rdying on the transaction to show that it was not only 
the deed of the pardanashin lady but that she under¬ 
stood the transaction which she was entering into, it is 
not necessary in every case that the person relying on 
the transaction should show affirmatively that the 
deed was explained to her. Whether it should be so 
shown or not depends upon the circumstances of each 
case : A, I. R. 1927 P. C. 84; A. I, R. 1925 P. C. 204 
and A, I. R. 1928 P. C. 308, Rel. on. (Wort and 
Jfmes^j.) Muhammad Sadik Khan v. Masihan 
Bibi. 125 I.C. 158 = 9 Pat. 417 = 11 P.L.T. 439 = 

A.I.R. 1930 Pat. 452. 

“—'Where a deed has been executed by a pardan¬ 
ashin lady in the seclusion of the zenana at a time 
when she was in a delicate condition and had no 
independent advice and the promisee was her husband 
who was naturally in a position to dominate her will, 
it is settled law that the onus of proving that the 
transaction evidenced by the deed had been effected 
without coercion or undue influence lies upon those 
who support, and not on those who attack, the 
transaction, ( Tek Chand and Hilton , JJ.) Mt. 
Bash a rat Sultan Begam v. Mt, Nazir Jahan. 

„ .. 121 I.C. 184 = 31 Punj. L.R. 265. 

— -Regarding a deed executed by a pardaaashin 


lady the onus is on the person who claims under the 
deed to prove that the deed was explained to the lady 
either before execution or after it under circumstan¬ 
ces which established the execution or adoption of it 
^ her .Uh fall knowledge and comprehension. 
{hupchand Btlaram, A . J . C.) Vishindas Fateh- 
chAnd v.Bassarmal Lalchand, 121 I.C. 809.(Sind.) 


PARDANASHIN LADY—Burden Of proor. 

•- Illiterate lady. 

It is undisputed that in the case of a disposition of 
property by a pardanashin lady an onus is cast on the 
person relying on the disposition to establish that the 
transaction is one which the disponent thoroughly 
comprehended and deliberately and of her own free 
will carried out, and where the pardanashin lady is 
illiterate, the Court will be especially alert to see that 
the burden cast on those supporting her dispositions 
is satisfactorily discharged. (Lord Atkin.) Ruhulla 
v. Hussunalu. 110 I.C. 260 = 32 C.W.N. 929 = 
28 M.L.W. 593 = 43 C.L.J. 412 = 5 O.W.N. 1138 = 
A.I.R. 1928 P.C. 303 = 55 M.L.J. 84. (P. C.) 
—In dealing with sales or gifts or agreements to 
refer a dispute to arbitration by pardanashin ladies, 
the strongest and most satisfactory proof ought to be 
given by the person who claims under that sale, gift 
or agreement from them, that the transaction was a 
real and bona fide one fully understood by the lady 
whose property is dealt with. In order to enable a 
person to claim property under such an agreement 
successfully, proof of mere mechanical execution of 
the agreement is not sufficient but its intelligent exe¬ 
cution must be proved. 18 Cal.'545 (P.C.); 34 All. 455- 
and A. I, R. 1925 P. C. 204; Rel. on; 36 All. 81 
(P.C.) and A. I. R, 1919 P. C. 24 Dist. (Gokaran 
Nath Misra and Nanavutty, JJ.) Shah Md. Jamil 
Ata v. Shah Md. Hafiz Ata, 112 I.C. 522 = 

3 0. W. N. 847 = A.I.R. 1928 Oudh 449. 

-The principle that those who rely upon deeds 

and powers executed by a pardanashin lady should 
satisfy the Court that they had been explained to and 
were understood by her applies to agreements to 
compromise litigation, though it may be sufficient in 
such a case to show that the general result of the 
compromise, as distinct -from the details, and legal 
technicalties involved were understood by her and 
that disinterested and competent persons with a fair 
understanding of the whole matter advised her to 
execute it. A. I. R. 1923 P. C. 13 Foil. ( Newbould 
and Graham, JJ.) Ananda Priya v. Bijoy 
Krishna. 91 I.C. 703 = A.I.R. 1926 Cal. 643. 

- Formal reading out when dispensed with. 

It is not essential in every case that a pardanashin 
lady should have independent advice. It is true that 
any person taking a conveyance from a pardanashin 
lady must prove that the document was explained to 
her, that she understood what she was doing and 
that she had independent advice but where it is 
established that the lady knew what the nature of the 
document was that she was executing and that she 
had independent advice, it is not necessary to prove 
the formal reading over or explanation of the docu¬ 
ment. (Walmsley and B. B. Ghose, JJ.) Rakhal. 
Chandra Bardhan v. Prosad Chandra Chatterji. 

90 I.C- 223=A-I.R. 1926 Cal. 73. 
-Party relying on a deed executed by a parda¬ 
nashin lady must prove that it was the free and intelli¬ 
gent act of the lady for that she adopted it with full 
knowledge and comprehension; A. I, R, 1925 P. C. 

204, Foil. (Hallifax and Kotwal, A.J.Cs .) Mir 
Dilwar Ali v. Rabia Begam, 95 j.c. 506 = 

A.I.R. 1926 Nag. 414. 

- Explanation of the deed. 

Persons seeking to charge with liability under a 
deed pardanashin ladies have to prove not merely 
that they executed the document sued upon, but also 
that they understood and appreciated the nature of 
the transaction which they were purporting to enter 
into; but it is not necessary in all cases to show that 
at the time when the document was executed the 
explanation was then given. Although it is usual and 
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necessary that it should be read over to her at 
that time, it is certainly unnecessary that it should 
be explained to her when she is already well aware 
of the nature of the document. (Dawsm Miller. C. J. 
and Foster, J.) Thirathman Jha v.Mt. GunJeswari 
Kuer. 96 I.C. 571=3 PL.T. 17 = 

A. I- R. 1926 Pat. 529. 

*- Mere admission of execution. 

Where the defendant mortgagor was an illiterate 
pardanashin lady ; 

Held : that the mere admission of her execution 
of the document is not sufficient to dispense with the 
necessity of proving the passing of consideration. 

(Das and Ross.JJ.) Ram Lai, Singh- v. Mt. Septi. 

U I.C. 558 = 1926 P. H. C. C. 117 = 

A. I. R- 1926 Pat. 255. 

-The parties to prove the state of the seller's 

mind are the parties who set up and rely on the deed. 
They must satisfy the Court that the deed has been 
explained to and understood by the party thus under 
disability, either before execution, or after it under 
circumstances which establish adoption of it with full 
knowledge and comprehension. 7 Cal. 245 ; 29 Cal. 664 
and 34 All. 455, Foil. ( Lord Sumner). Farid- 
un-nisa v . Mukhtar Ahmed. 83 I. C. 64i = 

47 All. 703 = 28 O.C. 338 = 52 LA. 342 = 
23 A.L.J. 1000 = 42 C.L.J. 531 = 
1925 M.W.N. 818 = 12 O.L.J. 656 = 
28 Bom.L.R. 193 = 30 C-W.N. 337 = 

2 0. W. N. 662= A. I. R. 1925 P. C. 204 = 

49 M. L. J. 758 (P. C.) 

- -Rigour varies. 

Where a Pardanashin lady is concerned, the burden 
of proof rests upon him who would seek to take ad¬ 
vantage of a document executed by her. It is for 
him to show that the lady comprehended thoroughlv 
and deliberately and of her own free will carried out 
the deed. But this rule has to be followed intelligent¬ 
ly. The Court will gauge the burden of the proof, 
which the plaintiff has to discharge, on a careful con¬ 
sideration whether the document by which he seems 
to profit was or was not injurious to the Pardanashin 
lady who executed it. (Shah, Ag. C. J. and Kincaid , 
J •) Hassanalei Deguoniya v. Ruhulla Hamad. 

86 I. C. 886 = 27 Bom. L. R. 184 = 
A. I. R. 1325 Bom. 305. 

- Acts of Agents. 

Any person seeking to bind a purdanashin lady by 
the act of her agent must give strict proof of such 
agency. 17 W. R. 393, P. C. Foil. (Waltnslcy and B. 

B. GhoseJJf.) Srimati Taru BalaDassi v. Souren- 
dra Nath Mitka. 88 I. C. 369 = 29 C. W. N. 597 = 

41 C. L. J. 213 = A. I. R. 1925 Cal. 866. 

■-In a suit by a pardanashin lady to cancel a deed 

executed by her the defendant must prove not only 
that the deed was explained to her, but also that she 
really understood all the provisions of the deed. 

Where the deed purported to create a trust with the 
defendant who had great influence on her as trustee 
and where one of its clauses was to the effect that 
even during her lifetime she should be divested of her 
ownership of the property, but should be entitled only 
to get some maintenance from the trustee and where 
the defendant failed to prove that she had really 
understood and consented to this clause. 

Held : the deed should be set aside. (Sanderson, 

C. J. and)A Walmsley, J.) BIiola Nath Seal v. 

Bhuthonatp Sen, 84 I. C. 490= 

I’^Bl « C L. J. 363= V I. R. 1925 Cal. 239. 
* Rigour relaxed in cas.v, of non-purda ladies 
apply where the lady is not incapable of under¬ 
standing business. 
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The general rule that the strongest and most satis¬ 
factory proof onght to be given by the person who 
claims under a sale or gift from a pardanashin lady 
that the transaction was real and bona fide one, and 
fully understood by the lady whose property is dealt 
with does not apply where the lady though described 
as a pardha lady of rank does not observe pardlia 
within the strict meaning of the term, is accustomed to 
transact business, is capable of carrying out monetary 
transactions and has no hesitation in appearing even 
before comparative strangers. (Scott’Smith 'and 

Fforde.JJ.) Ski Ram Nand Kishore. 

85 I. C. 169 = 5 Lah.465 = 
A, I. R. 1925 Lah. 196. 
-Where the agent of a pardanashin lady, hold¬ 
ing a power of attorney from her authorising him to 
mortgage her property, mortgages the same, the 
mortgagee need not prove that the consideration 
reached the lady. 4 O.L.J. 299, Dist. Dalai, J .C. and 
Gokaran Nath Misra, A.J.C .) Bibi Bathe, v. Kedar 
Nath. 88 I.C. 810 = 12 0L.J. 372 = 

A.I.R. 1925 Oudh 462. 

- Evidence Act, S. 111. 

Where a pardanashin lady was possessed of 
considerable property which she inherited from her 
father but which was entirely managed by her 
husband who used to receive and spend the entire in¬ 
come without reaching the lady’s hands and whom 
she used to obey implicitly, 

Held : her husband should be deemed to have 
stood in a position of active confidence to her. The 
provisions of S. Ill of the Evidence Act, 1872, applied 
to the case and the burden of proving good faith lay 
on the party stating that the transaction into which 
she had been led by her husband was free from 
undue influence. The question for determination in 
the case was not merely that the lady knew what she 
was doing or had done but a still further vital ques¬ 
tion to be determined was how her intention to 
execute the mortgage was produced and whether all 
that care and prudence was placed round her as 
against those who advised her, which from their 
situation and relation with respect to her they were 
bound to exert on her behalf. ( Wazir Hasan and 
Neave, A.J.Cs.) Dwarka Prasad v. Nasir Ahmad, 

78 I,C. 850 = 11 O.L.J. 219 = 
A.I.R. 1925 Oudh 16. 

-According to the principles which have always 

guided the Courts in dealing with sales or gifts made 
by pardanashin ladies, the strongest and most satis¬ 
factory proof ought to be given by the person, who 
claims a sale or gift from them, that the transaction 
was a real and bona fide one and was fully understood 
by the lady whose property is dealt with. Owing to 
the secluded life pardanashin ladies live and the 
consequent inexperience in the conduct of business, 
legal or other, the law throws its protection around 
them. (Lord Atkinson,) Sarathkumari v. Amulya- 
dhan. 71 I.C. 632 = 17 ML.W. 481 = 

27 C.W-N. 629 = 25 Bom. L-R. 548 = 
37 C. L.J. 501--1823 M.W.N. 392 = 
32 M.L.T. 137 = A.I.R. 1623 P. C. 13.{P. C.) 
-- Principles. 

Every person taking a document from a parda¬ 
nashin lady is bound to show affirmatively that the 
document was her document, that is to say, that she 
understood the nature of the transaction and the 
effect oi it. The Courts of law have laid down certain 
rules for assisting them to determine the point, but it 
is necessary to remember that the rules so laid down 
are rules of prudence rather than rules of law, and 
that their application will depend on the particular 
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facts of each case, Execution, full knowledge of the 
nature and effect of the transaction, and independent 
and disinterested advice must be proved to justify the 
alienation by the lady. Decisions will be found to 
fall broadly into two groups, namely, first, cases where 
the person who seeks to hold the lady to the terms of 
her deed is one who stood towards her in a fiduciary 
character or in some relation of a personal confidence 
and secondly, cases where the person who seeks to 
enforce the deed was an absolute stranger and dealt 
with her at arm’s length. In the former class of 
cases, the Court will act with great caution and will 
presume confidence put and influence exerted; in the 
latter class of casos, the Court will require the confi¬ 
dence and influonce to be proved intrinsically. The 
Court must have regard to the intellectual attainments 
of the lady concerned and will naturally be disinclined 
to set aside the deed where she is proved to have 
been of business habits, to have been literate, to have 
possessed the capacity to judge for herself. 

Independent advice is necessary even in cases of 
alienation for religious purposes. 

If upon a review of the facts which include the 
nature of thing done and the training and habit of 
the mind of the grantor, as well as the proximate 
circumstances affecting the execution, the conclusion 
is reached that the obtaining of independent advice 
would not really have made any difference in the 
result, then the deed ought to stand. (Das and 
Kulwant Sahay, JJ.) Mansingh v. Nayvalakh 
Dati. 73 1.0. 822 = 2 Pat. 607 = 

4 P.L.T. 335 = A.I.R. 1923 Pat. 492. 


- Gift . 

The strongest and most satisfactory proof must be 
given by the donee of the entire property of a Pardan- 
ashin lady, that the gift was a real and bona fide one 
and fully understood by the lady. (Lord Shaw.) 
Kamawati v. DigbiJai Singh. 64 I. C. 559 = 

30 M L.T. (P.C ) 47 = 1922 M. W.N. 336 = 
15 M. L. W. 1 = 26 C.W-N. 490 = 
24 Bom. L.R. 626 = 48 I.A. 381 = 43 All. 525 = 
A-I.R. 1922 P.C. 14=42 M.L.J. 87 (P.C.). 

- Transaction along with husband. 

Where the husband of a pardanashin lady having 
entered into an agreement obtains his wife’s consent 
and signature afterwards, the law which throws on the 
parties dealing with such women, the onus probandi 
of their understanding the contents, has no applica¬ 
tion. (Madgavkar, A.J. C.) KhemchAnd Ratam- 
chand. v. Dhalimal. 67 L C. 19 = 15 S. L. R. 180 = 

A I R. 1922 Sind 33. 

- In depend en t a dvice. 

The circumstances, under which a pardanashin 
woman agrees to sell or mortgage property in which 
she is interested, must be carefully examined in order 
to ascertain that she had independent advice and that 
the lady had sufficient intelligence to understand the 
relevant and important matters, that she did under¬ 
stand them as they were explained to her, that nothing 
was concealed, and that there was no undue influence 
or misrepresentation. (Sir John Edge,) Mati Lal 
Das v. Eastern Mortgage Agency. 61 I.C. 486 = 
47 I.A. 265 = 28 MLT. 351 = 1920 M.W.N. 631 = 
25 C.W.N- 265 = A.I.R. 1921 P. C. 118 (P.C.)- 

-In the case of a deed executed by a pardanashin 

lady the law protects her by demanding that the 
burden of proof shall in such case rest not with those 
who attack, but with those who rely upon the deed 
and it must be proved affirmatively and conclusively 
that the deed was not only executed by, but was 
explained to and really understood by the grantor. It 
must also be established that it was not signed under 

D. D. Vol. IV—36, 
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duress but by the free and independent exercise of her 
will, 36 All. 81 (P.C.) and 29 Cal. 749 (P. C.) Foil. 
(Iiiftcaid, J. C. and Raymond, A.J, C.) Mt. Bhagh- 
u ei v. Mt. Khatumal. 80 I.C. 118 = 

16 SLR. 25 = A,I.R. 1921 Sind. 177. 

—Compromise and award. 

- Authority to compromise given to Advocate 

—Knowledge of. 

Where a pardanashin lady is kept fully informed 
throughout of all the various stages of the negotia¬ 
tions of compromise and is fully and intelligently 
aware that the advocate engaged is clothed with autho¬ 
rity to compromise the suit on her behalf and is in 
fact exercising his authority, it cannot be said that 
the lady had not been proved to have authorised the 
agreement. A.I.R. 1925 Cal. 866, Reversed. (Lord 
Atkin). SoureNdra Nath Mitra v, Tarubala 
Dasi. 123 I.C. 545=34 C.W.N. 45S = 

1930 A.L.J.489 = 32 Bom.L.R. 645 = 51 C.L J. 309 = 
A.I.R. 1930 P C. 158 = 58 M-L.J. 551 (P C ). 

- Agreement not explained. 

Where there is no satisfactory evidence to show 
that the agreement of reference to arbitration wds 
fully explained to pardanashin ladies and they appre¬ 
ciated the legal consequences of the reference, the 
arbitration award though a registered document do4s 
not bind them. (Sulaiman and Pullan, JJ.) BeNi 
Din v. Ram Naresh. 121 I.C. 99= 

A.I.R. 1929 All. 824. 

-‘The principle that those who rely upon deeds 

and powers executed by a pardanashin lady should 
satisfy the Court that they had been explained to and 
were understood by her, applies to agreements to 
compromise litigation, though it may be sufficient 
in such a case to show that the general result of the 
compromise, as distinct from the details, and legal 
technicalities involved were understood by her and 
that disinterested and competent persons with a fair 
understanding of the whole matter advised her to 
execute it, A.I.R. 1923 P.C. 13, Foil. (Newbould 
and Graham . JJ .) Ananda PriYA v. Bijoy 
Krishna. 91 I.C. 705=A.I.R. 1926 Cal. 643. 

- Sufficient proof. 

In order to prove that at compromise executed by 
her is binding upon a pardanashin lady it is sufficient 
that the general result of the compromise should be 
understood, and that people disinterested and com¬ 
petent to give advice should, with a fair understanding 
of the whole matter, advise the lady that the deed 
should be executed ; 47 Cal. 175 (P. C.) Foil. (Stuart, 
C. J. and Hasan, J.) Dhiraj Kunwar v. Chand- 
rika Prasad. 91 IX. 1050 = 13 0 L<J. 210. 

- Financier. 

It would be disastrous to the interests of Purda- 
nashin ladies to hold that a financier is authorised 
on behalf of a purdanashin lady whose litigation he 
is looking after, to compromise a suit on any terms he 
thinks fit and thereby bind the lady, (Walmsley and 
B. B. Ghose, JJ ■) Srimati Taru Bala Dasi v. 
Sourendka Nath Mitra. 88 IX. 369 = 

29 C.W.N- 597 = 41 C.L.J. 213=A.I.R. 1925 Cal. 866. 

—Definition. ' ' 1 / 

.-A pardanashin is a "woman of rank” who 

lives in seclusion, shut in the " zenana.” having no 
communication except from behind the parda, or 
screen with any male persons save a few privileged 
relations or dependants”: 34 All. 455 (P.C.) ; 

A.I.R. 1922 P. C. 14 ; 28 C.L.J. 306 ; 11 M.I.A. 551 J ; 
A.I.R. 1922 Cal. 203, Foil. 

A woman belonging to a family of barbers, keeping 
a bam am in the town of Delhi, whose females did not 
live in a slate of seclusion is not pardanashin, 
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(Addtson and Tekchand, JJ.) Fayyaz-ud-Din v. 
Kutu-ud-Din. 116 I.C. 809 — 10 Lah. 761 = 

30 PL-R. 288=A.I.R. 1929 Lah. 309. 
—Guiding principles. 

While it is important to maintain the principles of 
law laid down for the protection of pardanashin ladies 
it is also important not to " transmute such a legal 
protection into a legal disability.” (Lord Atkin.) 
Ruhulla v. Harsunalli. 1101.0-260= 

32 C-W-N. 929 = 28 ML-W. 595 = 48 CL.J. 412 = 
5 O.W-N. 1138 = A.I.R. 1928 P.C. 303 = 

55 M.L.J. 84 (P.C.) 

- r-Circumstances to be taken into account. 

The mere declaration by the transferor, a pardana¬ 
shin lady, subsequently made, that she had not 
understood what she was doing, obviously is not in 
itself conclusive. It must be a question, whether, 
having regard to the proved personality of the trans- 
eror, the nature of the transfer, the circumstances 
under which it was made, and the whole history of 
the parties, it is reasonably established that the deed 
executed was the free and intelligent act of the settlor 
or not. If the answer is in the affirmative, those 
relying on the deed have discharged the onus which 
rests on them, Of course, fraud, duress and actual 
undue influence are separate matters: A.I.R. 
1925 P.C. 204, Ref. (Sir John HWI/s.JBarkatunNissa 
Begum v. Debi Baksh. 101 LG. 29 = 

25 A.L.J. 314=1927 M.W.N- 381 = 31 C-W-N. 693 = 
4 O.W.N. 523 = 8 P.L.T. 480 = 26 M-L-W- 147 = 

A.I.R. 1927 P.C. 84 (P.C.). 
-Wakf deed executed by Pardanashin lady — In¬ 
dependent advice is not essential—But disposition 
made must be substantially understood—Data for 
testing if executant really understood her act, dis¬ 
cussed. 

The law of India contains well-known principles for 
the protection of persons, who transfer their property 
to their own disadvantage, when they have not the 
usual means of fully understanding the nature and 
effect of what they are doing. In this it has only 
given the special development, which Indian social 
usages make necessary, to the general rules of 
English law, which protect persons, whose disabilities 
make them dependent upon or subject them to the 
influence of others, even though nothing in the 
nature of deception or coercion may have occurred. 
This is part of the law relating to personal capaoity 
to make binding transfers or settlements of property 
of any kind. That the instrument in question in a 
particular instauce is a wakfnama makes no diffe¬ 
rence. Independent legal advice is not in itself 
essential. 36 All. 81 Foil. . 

The real point is that the disposition made must be 
substantially understood and must really be the men¬ 
tal act, as its execution is the physical act, of the 

person who makes it. 18 Cal. 545 and 46 I.A. 272 
Foil. 

The parties to prove the state of the seller's mind 
are the parties who set up and rely on the deed. 
They must satisfy the Court that the deed lias been 
explained to and understood by the party thus under 
disability, either before execution, or after it under 
circumstances which establish adoption of it with full 
knowledge and comprehension. 7 Cal. 245 • 29 Cal 
664 and 34 All. 455 Foil. 

hurther, the whole doctrine involves the view that 
mere execution by such a person, although unaccom¬ 
panied by duress, protest or obvious signs of mis¬ 
understanding or want of comprehension, is in itself 
np real proof of a true understanding mind in the 
executant. Evidence to establish such comprehension 
,s obviously found in proof that the deed wa s 
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read over to the settlor and, where necessary, explain¬ 
ed. If it is in a language which she does not under¬ 
stand, it must, of course, be translated, and it is to be 
remembered that the clearness of the meaning of the 
deed will suffer in the process. The extent and 
character of the explanation required must depend on 
the circumstances of each case. Length, intricacy, 
the number and complexity of the dispositions, or the 
unfamiliarity of the subject-matter are all reasons for 
requiring an increased amount and efficiency of ex¬ 
planation. Thus a matter not likely to attract the 
attention of the executant in itself ought not to be 
relied on as binding, unless her attention has been 
directly drawn to it. 29 LA. 137 Foil. 

So if the deed, as presented for execution, differs 
substantially, either by way of addition or of omission, 
from the scheme and details which the intending sett¬ 
lor has previously laid down, the discrepancy ought 
to be clearly pointed out and its nature and effect 
should be fully described, unless, which must be rare, 
the difference is so obvious that even a person in the 
settlor’s position must perceive and appreciate it for 
herself. 1 f the description and explanation have been 
partial or erroneous, or have not been given at all, 
the question will then arise, as it arises where there 
has been no independent legal advice, whether, if 
proper information, had been given, it would have 
affected the mind of the executant in completing the 
deed. On the other hand, the doctrine cannot be 
pushed so far as to demand the impossible. The 
mere declaration by the settlor, subsequently made, 
that she had not understood what she was doing is not 
in itself conclusive. It must be a question whether, 
having regard to the proved personality of the settlor, 
the nature of the settlement, the circumstances under 
which it was executed, and the whole history of the 
parties, it is reasonably established that the deed 
executed was the free and intelligent act of the settlor 
or not. If the answer is in the affirmative, those 
relying on the deed have discharged the onus which 
rest upon them. Of course fraud, duress and actual 
undue influence are separate matters. (Lord Sumner.) 
Farid-un-nisa v. Mukhtar Ahmad. 89 I.C 649 = 

47 All. 703 = 28 O.C. 338 = 52 I.A. 342 = 
23 A.L.J. 1000=42 C-L.J. 531 = 
1925 M.W.N. 918 = 12 O.L.J.,656 = 
28 Bom-L.R. 193 = 30 C.W.N. 337 = 2 O.W.N. 662 = 
A.I.R. 1925 P.C. 204=49 M.L.J. 758 (P.C.). 

-The Court, when called upon to deal with a 

deed executed by a pardanashin lady, must satisfy 
itself upon the evidence, first, that the deed was 
actually executed by her or by some person duly 
authorised by her, with a full understanding of what 
she was about to do; secondly, that she had full 
knowledge of the nature and effect of the transaction 
into which she is said to have entered ; and, thirdly, 
that she had independent and disinterested advice in 
the matter. The leading judicial decisions which 
recognise these principles fall broadly into two groups, 
namely, first, cases where the person who seeks to 
hold the lady in the terms of her deed is one who 
stood towards her in a fiduciary character or in some 
relation of personal confidence ; and, secondly, cases 
where the person who seeks to enforce the deed was 
an absolute stranger and dealt with her at arm’s 
lengtD. In the former class of cases, the Court will 
act with great caution and will presume confidence 
put and influence exerted ; in the latter class of cases, 
the Court will require the confidence and influence to 
be proved extrinsically. 

The fairness of the bargain is the crucial test. The 
Court must have regard to the intellectual attainments 
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of the lady concerned and will naturally be disinclined 
to set aside the deed where she is proved to have 
been of business habits, to have been literate and to 
have possessed a capacity to judge for herself. But 
these are only general principles, and there is a grave 
risk of failure of justice if they are moulded into 
inelastic f ormulas or crystallised into inflexible rules, 
and treated as of universal application regardless of 
the special facts and surrounding circumstances of the 
concrete case which requires adjudication. {Mookcr fee 
and Buckland , JJ ,) Krishna Kisor v. Nagendra- 
bala. 66 I.C. 694 = 34 C.L.J. 33 = 

25 C.W.N. 942 = A.I.R. 1921 Cal. 433. 

-The Court, when called upon to deal with a 

deed executed by a pardanashin lady, must satisfy it¬ 
self upon the evidence first that the deed was actually 
executed by her or by some person duly authorised by 
her, with a full understanding of what she was about 
to do ; secondly that she had full knowledge of the 
nature and effect of the transaction into which she is 
said to have entered ; and thirdly, that she had inde¬ 
pendent and disinterested advice in the matter. The 
decisions relating to the subject fall broadly into two 
groups, namely, first, cases where the person who 
seeks to hold the lady to the terms of her deed is one 
who stood towards her in a fiduciary character or in 
some relation of personal confidence ; and secondly, 
cases where the person who seeks to enforce the deed 
was an absolute stranger and dealt with her at arm’s 
length. In the former class of cases, the Court will 
act with great caution and will presume confidence 
put and influence exerted ; in the latter class of cases, 
the Court will require the confidence ancl influence to 
be proved intrinsically. 

The essence of the matter is that the circumstances 
under which a purdanashin woman agrees to transfer 
property in which she is interested must be carefully 
examined, in order to ascertain that she had indepen¬ 
dent advice and that the lady had sufficient intelligence 
to understand the relevant and important matters, 
that she did understand them as they were explained 
to her, that nothing was concealed and that there was 
no undue influence or misrepresentation. The Court 
must thus have regard to the intellectual attainments 
of the lady concerned and will naturally be disinclined 
to set aside the deed where she is proved to have been 
of business habits, to have been literate and to have 
possessed a capacity to judge for herself. Case-law 
extensively referred to. 

These, however, are only general principles and it 
cannot be too strongly emphasised that there is a 
grave risk of failure of justice, if they are moulded 
into inelastic formulas or crystallised into inflexible 
rules and treated as of universal application, regard¬ 
less of the special facts and surrounding circumstances 
of the concrete case which requires adjudication. 
Although independent and competent advice does not 
mean independent and competent approval, yet signi¬ 
fies, at any rate, advice removed entirely from the 
suspected atmosphere and conveyed in the clear 
language of an independent mind, free from taint of 
interests, to the party acting, regarding the precise 
nature anci consequences of the transaction. There 
need not necessarily be misrepresentation by one 
party to the other to invalidate the deed; if there is 
any concealment of material fact, any failure to dis¬ 
close material information or any just suspicion of 
artifice, the Court will interpose and pronounce the 
transaction void, and will, as far as possible, restore 
the parties, to their original rights because equity de¬ 
mands in such circumstances the most abundant good 
faith in the transaction between the parties. ( Mookcr - 


PARDANASHIN LADY*~Independent advice. 

fee and Panton, JJ.) Nibakan Chandra v, Niru- 
pama Debi. 69 I.C. 476 = 34 C.L.J. 563 = 

26 C.W.N. 517 = A I R. 1921 Cal. 131. 
—Independent advice. 

Independent advice in the case of pardanashin 
ladies is not absolutely necessary : 36 All. 81 (I’.C.) 
and A.I.R. 1925 P.C. 204, Foil, {Sulaitnan and Ken¬ 
dall, JJ.) Paras Ram v. Mewa Kunwar. 

1930 A-L.J. 890 = A.I.R. 1930 All. 961. 

-Transactions by pardanashin donor cannot be 

set aside simply because it has not been proved that 
the donor had independent advice at the time o exe¬ 
cuting the document. The possession or absence of 
independent advice is a fact to be taken into con¬ 
sideration and well weighed on a review of the whole 
of the circumstances relevant to the issue of whether 
the grantor thoroughly comprehended and delibe¬ 
rately and of her own free wilt carried out the tran¬ 
saction, and if upon such a review of the facts—which 
include the nature of the things done, and the train¬ 
ing and habit of mind of the grantor, as well as the 
proximate circumstances affecting the execution—the 
conclusion is reached that the obtaining of indepen¬ 
dent advice would not really have made any difference 
in the result, then the deed ought to stand": 36 All. 81' 
(P. C.) Foil. -(Addison and Tek Chand, JJ,) 
Fayyaz-ud-Din v. Kutb-ud-Din. 116 I.C. 899 = 
10 Lah. 761=30 P.L.R. 288 = A.I.R. 1929 Lab- 309. 
In the case of transactions with pardanashin 


woman the question of independent advice is not one 
of vital importance because the advice if given might 
have been bad advice or the settlor might have insisted 
on disregarding it. The real point is that the dis¬ 
position made must be substantially understood and 
must really be the mental act, as its execution is the 
physical act of the person 5 ; who makes it and there is 
a further danger that if this necessity for independent 
advice is carried too far the legal protection given to 
the pardanashin lady may be actually transmuted into 
a legal disability : A.I.R. 1925 P.C. 204, Foil; 36 All. 
81 (P. C.) Ref, { Raza and Pullan, JJ ,) Hanuman 
SaHU v. Abbas Bandi Bibi. 120 I.C, 387 = 

6 O.W.N. 169 = 4 Luck, 452 = 
A. I. R. 1929 Oudh 193. 

■Formal reading of contents. 


It is not essential in every case that a pardanashin 
lady should have independent advice. It is true that 
any person taking a conveyance from a pardanashin 
lady must prove that the documsnt was explained to 
her, that she understood what she was doing and 
that she had independent advice but where it is 
established that the lady knew what the nature of the 
document was that she was executing and that she 
had independent advice, it is not necessary to prove 
the formal reading over or explanation of the docu¬ 
ment. {Walmsley and B. B. Chose, JJ.) Raiial 
Chandra Bardhanv. Pkosad Chandra ChAtterJi. 

90 I.C. 229 = A.I.R. 1926 Cal, 73. 

-Want of independent advice will not make docu¬ 
ment invalid unless such advice would have affected 
the execution. 46 I.A. 272 (P.C.) and A.I.R. 1922 Cal. 
203, Rel. on. ( Jwala Prasad and Bucknill, JJ ) 
Ram Sumran Prasad v, Govind Das. 99 I.C. 782 = 
5 Pat. 646 = / P L.T. 821 = A-I.R. 1926 Pat. 582. 
- Question of fact. 

Inability to prove that the lady had independent 
advice is not of itself fatal to the validity of the deed. 
The legal protection which the law gives to a pardana- 
sbin lady cannot be transmuted into a legal disability. 
It is a question of fact in each case whether the 
1 obtaining of independent advice would really have 
l, made any difference to the executant. If upon a re* 
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PAREAjTASHIN LADY—Independent advice. 

view of the facts, which include the nature of the 
thing done and the training and habit of mind of the 
grantor as well as the proximate circumstances affect¬ 
ing the execution, the conclusion is reached that the 
obtaining of independent advice would not really have 
made any difference in the result, the deed ought to 
stand. ( Das and Adami, JJ.) Mt. Hira Bibi v. 
Ramdhan Lal. 62 1,0. 540 = 1922 P.H.C.C. 42 = 
6 P.L.J. 465 = 2 P L.T. 752 = A.I.R. 1922 Pat- 70. 

-The circumstances, under which a pardanashin 

woman agrees to sell or mortgage property in which 
she is interested, must be carefully examined in order 
to ascertain that she had independent advice and that 
the lady had sufficient intelligence to understand the 
relevant and important matters, that she did under¬ 
stand them as they were explained to her, that noth¬ 
ing was concealed, and that there was no undue influ¬ 
ence or misrepresentation. (S*> John Edge.) Mati 
Lal Das v. Eastern Mortgage Agency Co. Ltd. 

61 I.C. 486 = 47 I.A. 265 = 28 M-L.T. 351 = 

1920 M.W.N. 631 = 25 C.W.N. 265 = 
A-I.R. 1921 P-C. 118 (P.C.). 

- —Hindu widow. 

Where a Hindu widow, a Pardanashin lady, 
incurs a debt, the necessity for which is proved, and 
the creditor has made due enquiries he need not show 
that the lady had independent advice. ( Das and 
Adami, JJ.) Radha Kishen v. Jag Sahu. 

60 I.C. 173 = 3 U.P.L.R. (Pat.) 14. 
—Knowledge and understanding. 

- Inducement to sell on the strength of an 

illegal forfeiture clause—Vendee cannot plead 
illegality. 

Where the executant is a pardanashin and unedu¬ 
cated lady and she is made to agree to sell her pro¬ 
perty on the understanding that a forfeiture clause 
will be operative in her favour and it is not explained 
to her that such a forfeiture was illegal and un¬ 
enforceable, then if the defendant wishes to stick to 
the transaction he cannot be allowed to repudiate 
the forfeiture clause ou the strength of which the 
executant’s consent had been obtained. {Sulaiman 
and Kendall, JJ.) AltafBegam v. Brij Narain 

116 I.C. 855 = 1929 A.L.J. 367 = 

51 All. 612 = A.I.R. 1929 All. 281. 

-—In the case of absolute sale or gift by a parda¬ 
nashin lady, when the bona Jides of the document 
executed by her are challenged, it is not necessary to 
prove that the terms of the document were explained 
to her if it is proved that she knew that it was an 
absolute conveyance of title by which she was divest¬ 
ing herself of all interest in the property and she 
ceased to claim any interest in the property after the 
execution of the document. (B . B. Ghose and 
Basu, JJ.) Kalamjan Bibi v . Sahajana Bibi. 

^ 111 I C. 746 = A.I.R. 1929 Cal. 77. 

--- "he law throws round a pardanashin lady a 

special cloak of protection and a deed of a parda¬ 
nashin lady to be valid must be one really understood 
by her, 

A document was sent for a pardanashin lady’s 
signature and after the signature on pleader’s enquir¬ 
es if she had executed and signed it, she answered in 
the affirmative. The deed was brought back in so 
short a time as to raise reasonable suspicion. 

™ e *d even ^ su PP°sed that the docu¬ 

ment had b$3ii executed by the lady when the ques¬ 
tion was ask ;d , it is impossible to hold that she had 
comprehended the intent and scope of the deed. 
U?oss Chatterji, JJ.) Muhammad Ibrahim o. 

Bibi Mariam. 117 I.C. 638 = 

Q fat 484-A.I.R, 1929 Pat. 410. 


PARDANASHrN LADY—Knowledge and under¬ 
standing. 

A mortgage deed executed by a pardanashin 
lady provided for compound interest with lialf-vearly 
rests. There was evidence to show that the terms of 
the transaction were explained to her, that she under¬ 
stood that she was to pay compound interest, and 
that she had independent advisers. Also the trans¬ 
action was eminently a reasonable one on the part of 
the creditor. 

Held : that in these circumstances compound inte¬ 
rest should not be refused to the creditor, {Stuart, 
C. J. and Raza , J.) Mt. Pat Raj Kuar v. Sheo 

Raj Singh. 1 L,C. 330 = A-I.R. 1927 Oudh 545. 

—- Proof of. 

Where the language used by the Registering Officer 
indicated that the document had been read out to the 
lady but there was nothing expressly indicating that 
he explained the document to the lady held there was 
no satisfactory evidence of explanation and under¬ 
standing which the law requires. ( Lindsay and 
Sulaiman, JJ.) Mt. Aisha Bibi Mt. Mahfiuz-un- 
nissa Bibi. 78 I.C. 180=46 All. 310= 

22 A.L.J. 205 = 5 L.R.A. Civ. 97 = 

A.I.R. 1924 All. 362. 

-A court dealing with the disposition of her pro¬ 
perty by a pardanashin woman ought to be satisffed 
that the transaction was explained to her and that she 
knew what she was doing. Ashgar Ali v. Debee Banoo 
Begum (3 Cal. 324) and 8 All. 267 : referred to. 
{Abdul Raoof and Abdul Qadir, JJ.) Harichand v . 
Jugal Kishore. 68 I.C- 722 = 5 L.L.J. 55 = 

„ , , A.I.R. 1922 Lah. 349. 

- Proof of. 

\\ here a deed of gift by a pardanashin was executed 
openly and registered in favour of her grandsons 
with herself as guardian and where she admitted be- 
fore a Commissioner of Court that it was the donee’s 
property and where the deed was produced and 
proved before the Registrar, 

Held : when everybody else must have known 
a out the contents of the document it is impossible to 
believe that the donor alone remained in ignorance. 
(Dawson Miller, C. J. and Mullick, J.) Baiinath 
Singh v. Brij raj Kuer. 68 I.C. 383*2 Pat. 52= 

4 P.L.T. 239 = A.I.R. 1922 Pat. 514. 

Contract to pay interest after mortgage 
period, * 3 

It is no doubt true that every protection should be 
given to pardanashin ladies, and the proof required 
rom persons who have entered into transactions with 
pardanashin ladies, and seek to enforce those transac¬ 
tions against them, should be adequate and satisfac* 
or>, ut a contract to pay interest at a certain rate 
alter the expiry of the period of the mortgage is not 
one which a lady cannot understand and it is therefore 
a !d though a contention that such interest was to be 
paid m addition to the usufruct would not be upheld. 

v. r * r aja Sir Mohammad Ali Moham¬ 

med Khan Bahadur v. Buzi Ramzan All 

or r m xt n. 69 1 C * 63= = 23 0- C. 150 = 

24 C.W.N. 977 = i4,M.L.W. 710=7 O.L.J. 350 = 

, } . , A. I. R. 1921 P.C. 100 (P.C,). 

- Proof of. 


Where the registration of the document in dispute 
\\as effected at the lady’s house, that she put "her 
thumb impression and mark below the acknowledg¬ 
ment of execution and that her thumb-mark was also 
obtained m the Sub-Registrar’s book, held, that in 
ne circumstances, du; execution by the lady could bs 
v** e y assumed, that the document was understood by 
er an that it is not necessary that there should have 
been independent advice. {Wears, C. J, and BanJfji, 
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PARDANASHIN LADY—Right to privilogos. 

JJ Behaki Lal Sahu v. Muhammad Hasan 

63 LC. 574 — 3 U-P.L.R. (All.) 191. 
—Right to Privileges. 

*- Illiterate and ignorant woman. 

There is no reason why a rule which is applicable 
to pardanashin ladies on the ground of their ignorance 
and illiteracy should be restricted to that class only 
and should not apply to the case of a poor woman 
who is equally ignorant and illiterate and is not parda¬ 
nashin, simply because she does not belong to that 
class. If that view of the matter were adopted the 
effect clearly would be to confer an unfair advantage 
upon rich women as compared with poor women. 
The object of the rule of law is to protect the weak 
and helpless and it should not be restricted to a par¬ 
ticular class of the community. Consequently even in 
a case of woman who is outside the regular pardana¬ 
shin class, it is for those who deal with her to esta¬ 
blish that she had the capacity of understanding that 
she entered into the transaction voluntarily and 
with full knowledge and import of what the transac¬ 
tion meant r 23 All. 137 (P.C.), Rel. on, (Graham 
and Mitter, JJ.) Chainta Dasya v. Bhalku Das. 

51 C.L.J, 465 = A.I.R. 1930 Cal. 591. 

—- Old person incommunion — Heirs. 

Where there is an elderly person, even an intelli¬ 
gent elderly person who is found to have divested 
himself or herself of a mass of property for the benefit 
of persons in close communion with the transferor, 
Courts will protect and in some cases zealously protect 
the interests of such persons. They will always 
demand explanations. If in addition to the fact that 
such person is aged and such person is a woman, the 
ueed for protection is greater. Where the woman is a 
pardanashin woman the need is greater still and 
where such woman is illiterate, it is greatest of all. 
Further the protection given to such a lady must be 
extended to her heirs after her death, since according 
to general law or Mahomedan Law the heirs are in the 
same position as the person to whom they are heirs. 
Under Imamia Law in particular there is special case 
to protect the heirs as against the intruder. It is for 
the person who has entered into transaction with the 
lady to justify it. In the absence of justification once 
it is shown that he has benefited by the transaction the 
transaction will be set aside : A.I.R. 1925 P. ( '. 204; 
7 Cal, 245 (P C.) ; 18 Cal 545 (P.C.) ; 29 Cal. 749 
(P.C.) ; 29 Cal. 664 ; 34 AU. 455 (P.C.) ; 36 All. 81 
and A.I.R. 1915 p,C, 24, Rel. on. (Sri/ar^, C.J., and 
Wazir Hasan , /.) Qamar Ara Begam v, Sultan 
Begam. 6 OWN. 1112 = A.I.R. 1930 Oudh 131. 

•-*—Where the woman is a pardhanashin woman 

the need for protection is greater and where such 
woman is illiterate it is greatest of all. Further the 
Protection given to such a lady must be extended to 
her heirs after her death since according to general 
law or Mohamadan law the heirs are in the same 
position as the person to whom they arc heirs. Under 
Imamia Law in particular there is a special case to 
protect the heirs as against the intruder. (Stuart, 
O.J., and Wazir Hasan, J.) Qamar Ara Begum v. 
Sultan Begum. 6 O.W.N. 1112 = A.I.R.1930 Oudh.31 

-Where a pardanashin lady has embarked on a 

scheme of house building for profit she must be taken 
to have given up the protection that the law affords to 
pardanashin ladies, and any contract bv r her with an 
agent for the supervision of such building must be 
treated from the point of view of an ordinary 
employer. ( Walmsley and Chakravarti , JJ.) 
Nagendra Nath Singh v. Skimati Nagendra 
Bala. 97 IX. 200=43 C.L.J. 479 = 

A.I.R. 1926 Cal. 988. 


PARENTAGE—Proof of. 

-Where a pardanashin lady is literate and there 

is evidence to show that the lady has been carrying on 
litigation and lias been entering into money tran¬ 
sactions and is far from being inexperienced in such 
matters, Held ; that such a lady does not come under 
the description given in 8 All. 267 and 11 M.I.A. 551 
Oi a pardanashin lady who ought to be protected by 
special privileges. (Raoof and Fforde, JJ,) 
Mahomed Shaki v. Mt. Kalsum Bi. 7 9 I.C. 260= 

4 Lah. 467 = A I R. 1924 Lah. 200. 

- Old men. 

The principles of law applicable to a pardanashin 
woman will not be extended to a man on the ground 
that he happens to be old and not in robust health. 
3 Cal. 324 P.C- Ref. ( Daniels and Dalai, A. J. Cs .) 
Yaqub Beg v Rasul Beg. 74 I.C. 517 = 

10 O.L.J. 86 = A.I.R. 1923 Oudh 254. 
—Miscellaneous. 

—Duty of Pleader. 

Where a pleader acting for a pardanashin lady 
never sees her, never speaks to her in reference to 
proceedings nor has he any communication with her 
upon the points raised in the suit, then he is deemed 
to have failed in his duty towards her. Conduct of a 
pleader who does not even take trouble to satisfy 
himself that he is really engaged on behalf of the 
pardanashin lady and his vakalatnama is really on her 
behalf and not on behalf of certain enemies of hers 
who wanted to ruin her, deserves severe condem¬ 
nation : A. 1. R. 1923 P. C. 13. Rel. on. (Gokaran 
Nath Misra and Nanavutttf, JJ.) Shah. Md. 
Jamil Ata v. Shah Md. Hafiz Ata. 112 I.C. 522= 

5 O.W.N. 847 = A.I.R. 1928 Oudh 449. 
— Onus-proof. 

It is for the person who has entered into transaction 
with the lady to justify it. In the absence of justifi¬ 
cation once it is shown that he has benefited by the 
transaction the transaction will be set aside : A. I. I<. 
1925 P.C. 204; 7 Cal. 245 (P.C-); 18 Cal. 545 (P.C.); 29 
Cal. 749 (P.C.); 29 Cal. 684 ; 34 All. 455 (P.C.); 
38 All. 881 and A.I.R. 1915 P.C. 24, Rel. on. (Stuart, 
C.J., and Wazir Hasan , J.) Qamarara Begum v . 
Sultan Begum. 6 O.W.N1112 = A.I.R,1930 0udh31. 
- F ract ice , 

A lady who has appeared before the Committing 
Magistrate should not be allowed to be examined 
behind a parda in the Sessions Trial. (Coutts and 
Ross, JJ.) Lachhmi Lal v. King-Emperor^ 

65 I.C. 1002 = 3 Pat. L.T. 398 = 
1922 P.H C.C. 159 = 23 Cr. L.J. 218 = 

A I R. 1922 Pat. 40. 

- Coming to Court as plaintiff must prove alleg¬ 
ations of fraud etc,—Suing as plaintiff and alleging 
fraud and deception, must prove it. 

If a transferee from a pardanashin lady comes into 
Court to enforce a deed executed by a lady, it lies 
upon him to prove that it was obtained from her fairly, 
that the terms of the deed were explained to her, that 
she had independent advice before executing the deed 
and that she had benefited by it. But when a parda¬ 
nashin lady comes into Court as a plaintiff with specific 
allegations of fraud and deception it lies upon her to 
make out a prima facie case, before the transferee 
can be called upon to show that the deed had been 
properly obtained from her. (1899 A.W.N. 25, Foil.) 
{Raoof and Fforde, JJ.) Mahomed Shafi v. Mt. 
Kalsum Bi. 79 IX- 260 = 4 Lah. 467 = 

A.I.R. 1924 Lah. 200. 

PARDON. 

See Cr. P. Code, Ss. 337—339. 

PARENTAGE—Proof of. 

See Evidence Act, S. 112. 
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PARSI INTESTATE SUCCESSION ACT. (1865)— 
Ss. 3 & 6—Will, construction of. 

PAROL EYIDENCE. 

See Evidence Act, Ss. 91—100. 

PARSI INTESTATE SUCCESSION ACT. (21 OF 
1865.) 

—Ss- 3 & 6—Will, construction of. 

■- Heir—Exclusion of. 

The Will of the testator provided that "my execu- 
tors shall hold the residue" (of his property) ‘‘upon 
trust to pay the net income thereof to my son Jam¬ 
sedji, for and during his life-time and from and after 
his death upon trust for the widow and children of 
my son Jamsedji absolutely as tenants-in-common. In 
the event of the said Jamsedji (testator’s son) dying 
without leaving any widow orissue how low so ever.my 
executors shall stand possessed of the balance of said 
residuary trust estate in trust to appropriate a moiety 
of the balance to certain charitable objects and divid* 
ed the other moiety amongst my heirs according to 
the law of intestate succession among Parsis but ex¬ 
cluding the widow of Jamsedji from getting any share 
in such distribution.” It was contended on behalf of 
the appellant that Jamsedji (testator’s son) was one of 
the heirs named in the will of the testator, being 
thereby entitled according to the law of intestate suc¬ 
cession among Parsis to four-sevenths of the moiety 
of the estate and that his rights after his death vested 
in the appellant, his widow, as his administratrix and 
that her rights as administratrix of the estate of Jam¬ 
sedji were not affected by the provision to exclude 
her: 

Held : the testator did not intend that his son 
jamsedji should take any interest under his will as an 
heir. The only interest in his property which Jam¬ 
sedji should take or have was a life-interest in the 
testator’s property undisposed of under the earlier 
paragraphs of the will and the testator did not intend 
to include Jamsedji as one of his "heirs.” The ap¬ 
pellant could not claim anything as administratrix of 
Jamsedji testator’s son. (Lord Parmoor .) Sinbai 
v. Nusserwanji Rustomji. 69 IC. 323 = 

31 M.L.T. 213 = 49 I.A. 323 = 1922 M.W.N. 787 = 

37 C-LJ. 420 = 25 Bom.L.R. 625 = 
49 Cal. 1005 = 17 M.L.W. 174 = 
27 C.W.N. 199 = A.I.R. 1922 P.C. 311 = 

45 M.L.J. 572 (P.C.). 
PARSI MARRIAGE AND DIYORCE ACT, 
(15 of 1865) 

—S. 3—Absence of Certificate. 

—■- Admission of other Evidence. 

The certificate under S. 6 is not in itself one of the 
requisites for a valid marriage, so the absence of any 
entry in the register would not affect the validity of 
the marriage. The only way in which it would affect 
a suit under the Act would be as regards the manner 
of proof. So where there was no certificate, and, 
therefore, there was no entry in the register, any 
other relevant evidence is admissible. Had there 
been an entry in the register which was for some 
cause or other not available, on proper proof that it 
was not possible to produce the register, there would 
be no dif iculty as to the admission of secondary 
evidence, j Crump, J.) Bai Awabai v. Khodadad 

Ardesher. 45 Bom. 146 = A.I.R. 1921 Bom, 189. 
PARSIS. 

—Fire Temple Trust. 

——“-Who has right to use. 

The trusts of the Parsis Fire Temple are not for 
the benefit of all persons professing the Zoroastrian 
religion, but iv* limited to those who besides profes¬ 
sing the „ ■ g.a ■ >an religion are also racial Parsis in 
Stiutie in wlCh that word is understood in the 


PARTITION—Decree. 

Parsi community. 33 Bom. 509, Appr. (Lord 
Phillimore.) Saklat v. Bella. 92 I.C. 200 = 

30 C.W.N. 289=28 Bom- L.R. 161 = 
53 I.A. 42=3 Rang. 582= 
23 A-L.J. 1016 = 43 C-L.J. 23 = 
A.I.R. 1925 P.C. 298 = 49 M.L.J. 821 (P.C.). 
— Husband and Wife. 

- Contract Act, S. 23 —Agreement to live sepa¬ 
rately. 

An agreement between a Parsi husband and wife 
for their living separate is a lawful and binding 
agreement. 23 Bom. 279 Foil, ( Macleod , C. J. and 
Fawcett, J.) Erachshaw Dosabhai Toddiwala v. 
Mst. Dinbi. 59 I C. 189 = 45 Bom. 318 = 

A.I.R. 1921 Bom. 399. 

—Law applicable. 

—English Common Law. 

The law to be applied to the Parsis in the town and 
island of Bombay in a particular matter, in the 
absence of any statutory provision in respect of that 
matter, is the English Common Law so far as the 
circumstances of the place and of the inhabitants 
admit, and should for any reason such law be inappli¬ 
cable the Court must decide the case according to 
"justice and right”. (1857) 4 B.H.C. (O.C.) 1. Foil.; 
Case law discussed. (Marten, C. J. and Kemp, J,) 
Hirabai Jehangir v. Dinshayv Edulji. 

98 I.C. 949 = 31 Bom. 167 = 
28 Bom. L.R. 1334 = A.I.R. 1927 Bora. 22. 

- Devolution of property. 

Parsis are not subject to English law generally in 
respect of devolution of estates. {Shah, Ag. C.J, and 
Marten,].) Dadabhoi Framji Cama v. Cowasje 
Dorabji Panday. 77 I.C. 83=24 Bom. L.R. 1111 = 

47 Bom. 349 = A.I.R. 1923 Bom. 177. 
—Zoroastrian religion. 

- — Conversion — Ritual—Zortmsirian religion 

allows conversion—Burushnum is not necessary. 

The Zoroastrian religion not only permits tut it 
enjoins the conversion of a person born in another 
religion and of non-Zoroastrian parents. For such 
conversion a piece of ritual called burushnum is not 
an essential part: 33 Bom. 509, Dist. ( Lord Philli- 
more.) Saklat v. Bella. 92 I.C. 200= 

30 C.W.N. 289 = 28 Bom. L.R. 161 = 53 I.A. 42 = 
3 Rang. 582 = 23 A-L.J. 1016 = 43 C-L.J. 23 = 
A.I.R. 1925 P,C, 298 = 49 M.L.J. 821 (P.C.). 
PARTIAL REDEMPTION. 

See T. P. Act, S. 60. 

PARTIES. t 

See (1) C. P. Code, O. I and O. 34. 

(2) Contract. 

(3) Contract Act, S. 2. I 

PARTITION 

Decree. 

Effect of. 

. Equity. I 

Minors- 

ftfode of division. 

Partial Partition. 

Parties. 

Partition deed. 

Prior Partition. 

Right to. 

Suit. 

Valuation. . - ! 

What plaintiff must do. 

Miscellaneous. 

—Decree. 

«. * B 

- —Interlocutory order. 

Where the Subordinate Judge who ordered parti* 
uou of certain items stayed the same for a time and 
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PARTITION—Decree. 

then directed the Commissioner to effect the partition 
and one of the parties subsequently applied to his 
successor in office and he set aside the previous order 
for partition, held, that the later order was valid and 
that the same being of an interlocutory nature and 
final could not be interfered with in revision. ( Suhra * 
uvfrtty and Costello, JJ.) Jiban Chandra Dutta v. 
Ahladinj Dbbya, 34 C.W.N. 731. 

-C. P. Code, S. 2d2) — Use of form of final 

decree. 

Where final decree for partition cannot be drawn up 
without a partition having been effected as directed 
by a preliminary decree but the Court though no 
partition is made uses the form of the final decree 
and signs it, the decree does not amount to final 
decree for partition. (Subhedar, A. J. C.) Mr. 
Laxmibai v. Tukaram. 122 I.C. 441 = 

13 NLJ. 83=26 NLR 166 = 
A.I.R. 1930 Nag. 206. 

- Nature of. 

A decree for partition is a joint declaration of 
rights of all the co-sharers interested in the property 
of which partition is sought and each co-sharer is en¬ 
titled to obtain possession of the share allotted to him 
under the decree whether he may be a plaintiff or a 
defendant: 23 P. R. 1905, Poll. {Zafar Ali,J.) 
Sardar Muhammud v. Zafar-D:n. 

107 I.C. 624 (Lah.) 

“- Need not be for all co-sharers. 

Although ordinarily in partition suits it is the prac¬ 
tice to declare the shares of all the parties to the suit 
and to give a decree accordingly, it is nowhere laid 
down that in all circumstances a decree must be given, 
in favour of all the co-sharers : 31 Bom. 271, Ref. 
{Phillips, J.) Narasamma v. Sarasamman. 

92 I.C. 61 = 23 M.L.W. 157 = 1926 M W.N. 163 = 

A.I.R. 1926 Mad. 353. 

-- Nature of. 

A partition decree is a joint declaration of the 
rights of persons interested in the property of which 
partition is sought and is a decree in favour of each 
sharer whether plaintiff or defendant. 32 All. 469 

Foil. (Neave, A. J. C.) Chob Singh v. A. J. 

Williams. 91 LC. 10 O 9 =A.I.R. 1926 Oudh 230. 

- Compensation for excess portion-—No 

charge. 

Where under a partition decree one sharer is 
directed to pay a sum of money to others in order to 
compensate the latter on account of an excess portion 
allotted to the former, the remedy of those to whom 
payment is directed to be paid is by way of execution 
of the partition decree and a separate suit for enfor¬ 
cing payment of the sum allotted by the decree is not 
competent as the sum is not a charge on that pro¬ 
perty. {Neave, A. J. C.) Chob Singh v. A. J. 
Williams. 91 I.C. 1004 = A.I.R. 1926 Oudh 230. 

- Nature of—Separate decree for each party. 

Where in the partition suit the plaintiff has obtained 
a money decree and the defendant has also been 
given such a decree, the plaintiff’s decree can be exe¬ 
cuted without any reference to the decree given in 
favour of the defendant. Therefore when the decree 
obtained by the plaintiff has been transferred to 
another Court for execution, under the provisions of 
the C. P. Code., the defendant is not entitled to exe¬ 
cute through the latter Court, the decree made in his 
favour without getting it transferred at his instance to 
that Court. (Madhavan Nair, J ) Ayisa Bibi 
Ammalv. Iokara Bibi. 90 PC. 869 = 

22 M.L.W. 740=A I R- 1925 Mad. 1265 = 

40 M.L J, 375. 
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—■—— Compromise. 

» Compromise is binding only on the parties that join 
in it. {Mookerjee and Rankin, JJ.) Jaraprasanna 
v . Kalikamohan. 75 I. C. 319 *=>38 C. L. J. 111 = 

A. I. R. 1924 Cal. 80. 

-M purchased a decree for partition, executed 

it and obtained formal possession, held : M had good 
title to the property partitioned, and no conveyance 
is required to perfect such title. {Pratt, J.) Ma Tha 
v. Mg Fo Kin. 70 I, C. 843 = 1 Bur. L. J, 130 = 

A.I.R. 1923 Rang. 45. 

- 'Liberty to apply'. 

In a partition suit a compromise decree was passed 
defining the shares of the parties iu certain properties 
and the decree reserved liberty to the parties “to 
apply to the Court as occasions arose”. On a fresh 
suit for partition of the said properties along with 
some other property. 

Held : that the liberty reserved would not enable 
the plaintiff to apply for partition of the properties 
when there was no order in the decree itself for such 
partition. "The liberty to apply” did not empower 
the Court to deal with matters outside the scope of 
the order. '{Chatterjee and Pearson, JJ.) Hanse- 
swar Pal v. Bepin Behary Pal. 

A.I.R. 1922 Cal. 197. 

—Effect of. 

- Mere Specification of shares. 

Where there is no division of the holding or parti* 
tion, a mere specification of shares does not amount 
to any division or partition. ( Maker ji and Bennet , 
JJ.) Rasulan v. Babu, 122 I. C. 404= 

1930 A.L.J. 811= A.I.R. 1930 All. 350. 

--In the great majority of partitions of common 

property, the partition is meant to be permanent. 
Therefore if nothing is known about a partition except 
that it has been made, it must be understood that it 
was a permanent partition unless somebody can give 
good reason for believing that it was temporary. 
{Hallifax, A.J.C) Keshavrao v. Maroti Rao. 

92 I. C. 102 = 8 N.L.J.-227 = A. I. R. 1926 Nag. 139. 

- Plea of irredeemable mortgage in possession. 

Where a co-sharer has been in possession of a plot 
of land under an irredeemable mortgage it is incum¬ 
bent on him during the course of partition proceed¬ 
ings to set up his proprietary rights with regard to 
the plot and if he does not raise such a title then it is 
no more open to him to raise it in a Civil Court after 
the partition proceedings have become complete and 
final : 20 O.C. 336, Foil. {Misra.J.) Badri Din v. 
Muneshwar Baksh Singh. 96 I.C. 75 = 

1 Luck. 210=6 0-W.N. 1223 = 13 O.L J. 260= 

A-I.R. 1926 Oudh 509. 

- Ea semen ts . 

On a severance of tenements by a partition of joint 
property, and in the absence of a contrary intention, 
expressed or necessarily implied, all such easements 
as are apparent, continuous and necessary for enjoy¬ 
ing any of the undivided shares when the partition 
was effected, pass to the co-parceners to whom such 
shares are respectively allotted in severalty. {Mooker¬ 
jee and Chotzner, JJ ,) Sarojinl Devi v. Krista 
Lal Haldar. 72 I.C. 576=36 C L-J. 406 = 

A.I.R. 1923 Cal. 256. 

- Charge of negligence against Manager. 

A separate suit is not maintainable if the claim in 
respect of which the suit was filed is a matter which 
should have been dealt with in partition proceedings. 
Where a charge of negligence is brought by a party 
in a partition suit against a Manager, that is a matter 
which should be dealt with in the suit when accounts 
are being taken. {Macteod, C. J. and Shah,J .) 
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Gulabchand Chhotiram Makwadi v, Ramnath 
Chhotiram Marwadi. 64 I.C, 995 — 

46 Bom. 327 = 23 Bom. LR. 1171 = 

A.I.R. 1922 Bom. 119. 
- Holders of Subordinate interest. 

The effect of partition does not necessarily invest a 
party with a right to actual possession of lands which 
are allotted to him. Persons holding interests in a 
village of a nature subordinate to the interest which is 
the subject-matter of partition cannot be held to be 
liable to ejectment on the ground that the land which 
they occupied is allotted to any particular co-sharer 
in the partition. ( Wazir Hasan, A. J. C.) Liaqat 
Husain v. Narotam Das. 65 I-C. 780 = 

8 O L.J. 516 = A.I.R 1921 Oudh 254. 
- Rain water. 

Where an aperture was made in a common wall 
erected subsequent to a partition and it appeared that 
the house varied as regards the level, Held that the 
owner of the higher plot was entitled to let the rain¬ 
water on to the lower land through the aperture. 
(Venkatasubbarao and Madhavan Nair, JJ.} SiN- 
NANA GOVVNDAN V . VEERAPPA GOWNDAN. 

125 I.C, 529 = 1930 M.W.N. 133 = 
A.I.R. 1933 Mad. 676. 

—Equity. 

-— Applicability. 

The principle that in a partition suit all equities 
between the members of the co-parcenary should be 
worked out allotting to each member the share to 
which he is equitably entitled, is not restricted to co- 
tenants governed by Hindu Law. (26 Mad. 686 Ref.) 
(. Phillips, J.) POOVANAUNGAM SERVAI V . VEERAYI. 

92 I.C. 1055 = 22 M.L.W. 782 = 1926 M.W.N. 114 = 

A.I-R. 1926 Mad. 186. 

—- Mutual mistake. 

Where on partition, each party by mistake acquires 
possession of the plots allotted to the other, such 
possession is permissive and not adverse and each is 
liable to restore possession as soon as the other party 
restores bis plot. When restoration to one party 
takes place to his original position, he cannot 
recover from the other without surrendering the 
benefit which he derived under the mistaken act. 
(Wazir Hasan, A. J. C.) Ma^bul Ahmad v. 
FarhatAli. 66 I.C. 461 = 8 O L.J. 546 = 

A.I.R. 1922 Oudh 152. 

—Minors- 

-Bona fide Arrangement. 

The existence of a minor is no legal obstacle in the 
way of the other members entering into a bona fide 
partition arrangement, so long as the rights of the 
minor are properly safe-guarded. (Ananta Krishna 
Ayyar.J.) Pakkaran v. Pathumma Umma. 

A.I.R. 1930 Mad. 541- 

-Onus of proof — Unconscionable nature. 

Where a partition between a minor and an adult 
co-owner is attacked by the minor as not binding on 
him and when it is found that at the time of the parti¬ 
tion the minor s mother was a young widow, with no 
near male relations who could give independent ad¬ 
vice to her, and when the defendant knows all 
about the property from the very beginning and a 
great disparity in extent of the two lands exists and 
when there is no ostensible reason for the partition 
except the wish of the defendant, the onus shifts and 
it is tor the defendant to make out that the transaction 
was a fair one. The case of a co-owner asking for 
a division cf property belonging to himself and a 
nhnor rj&apf '>i position between that of partition in 
a jv 1 .:: family .u d that of alienation by the guardian 
of a mjnor, whenever, an adult person deals with a 
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minor through the minor’s guardian, it is his duty to 
see that the transaction is a fair one and that the minor 
is not prejudiced in any way by any act or omission 
on his part. ( Spencer and Devadoss.JJ.) S, Pa ram a- 
SIVAM PlLLAl V . MeENAKSHISUNDARAM. 

73 I.C. 863 = 1922 M.W.N. 732 = 16 ML.W. 721 = 

! A I.R. 1923 Mad. 96. 

—Mode of division. 

- Birt Jajmani. 

The division of the birt jajmani cannot be carried 
out by allotting clients to one party or the other, but 
only by the division of books and other acces¬ 
sories. 43 All. 20 ; 43 All. 35 & 15 C. L. J. 376, Ref. 
(Ryves and Daniels, JJ.) Ram Chanda r v. 
Chhabbu Lal. 75 I.C. 323 = 21 A.L.J. 358 = 

45 All. 443=4 L-R-A. Civ. 200 = A.I.R. 1923 AH. 350. 
- Encumbrances. 

An undivided half share in a property was mort¬ 
gaged to A, who foreclosed the mortgage and became 
complete owner of the half share, The other half 
share was later on sold to B. Neither the mortgage 
deed nor the sale.deed contained any mention of any 
incumbrance ; it was found out later on that certain 
plots of land out of the whole property had already 
been sold and mortgaged prior to the date of the 
mortgage to A. Held in a partition of the property 
between A and B, the said plots should be included in 
B’s share as what was sold to B was what remained 
after A had obtained his half share. (Daniels, A.J.C.) 
Qazi Waliul Haq v. Mt. Biggan. 68 I.C. 977 = 

9 Oudh L.J. 355 = A.I.R. 1923 Oudh 42. 
- Separate items. 

Where a part of the property to be partitioned is 
treated as separate from the rest, it is not improper to 
allow that part to be partitioned. 1 1 WaUnsley and 
Ruckland, JJ.) Durgacharan v. Ena mol HUq, 

60 I.C. 762 (Cal.). 

—Partial Partition. 

- Common and Joint properties. 

A suit for partition of common properties, and not 
joint properties, is not liab e to be dismissed on the 
ground that the suit did not include all the common 
properties available for partition : A. I. R. 1924 Mad. 
124, Foil. A. I. R. 1923 Cal. 501, not Foil. ( Misra 
and Srivastava, JJ.) HiRA Lal v. Kali CHARAN. 
117 I.C. 412 = 6 0-W.N. 142=A.I.R. 1929 Oudh 162. 
- Stranger, Plea by. 

It is doubtful if there is any general rule that an 
objection on the ground that the suit is one for partial 
partition can never be taken by a stranger. 
(Ramesam, J.) Nagur Pichai Rowther v. 
Rakkappa. 100 I.c. 202=A.I.R. 1927 Mad. 528. 
Plaintiffs entitled to a large share in a jote 
Partition of only a small share cannot be allowed 
unless all lands of the jote are included. 

Although the rule is not inflexible that all joint pro¬ 
perties shouli 1 be brought into the hotch-pot in a suit 
for partition there are exceptional cases in which par¬ 
tial partition is allowed. 

Where the plaintiffs were entitled to 15 as. 12 gds. 
share of an occupancy jote and they desired to have a 
partition of only 2 kanis odd of land within that jote : 

Held : that there is no reason why such a partition 
should be allowed. All the lauds of the jote should 
be included in the suit. (tf.B. Ghoseand Panton, JJ.) 
Anath Bandhu Putta v. Aisali Namadas. 

97 I.c. 188 = 43 C.L.J. 601 = A.I.R. 1926 Cal. 1076. 

-- —Build ings. 

Partition of buildings is possible while the sites on 
which they stand remain joint. ( Daniels and Heave 
JJ.) Mt i tan Singh v. Padhan Mar. 84 I.C- 74= 

22 A.L.J, 744=A J.R, 1924 AIL 854, 
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--It is well established that although co-owners 

cannot enforce a partition of a part only of the com¬ 
mon lands, leaving the rest undivided, and although 
the entire property must be included in the partition, 
yet if, by mistake, fraud or like reason or by consent 
of the co-owners acting innocently and fairly, a parti¬ 
tion of a portion only of their estate has been made 
whether by order of the court or otherwise, there is 
no reason why the court should not subsequently 
grant a division of the remainder at the instance of 
one or more of the co-owners, The substance of the 
matter is that the effect of a decree in a partition 
suit leaves untouched the joiut title and possession of 
the parties in the remainder. (35 Cal. 961 Foil.) 
{linkerjet and Chotzner , JJ.) Bhuban Mohini 
Dasi v. Kumud Bala Dasi, 821.C. 934— 

28 C.W.N. 131=39 C L-J. 140=A I.R. 1924 Cal- 467. 

- ^-Cotntnon and joint property. 

There is no direct authority that a suit for partition 
of common property, not joint property, is liable to 
dismissal on the ground that all the joint property in 
respect of which it might have been brought, has not 
been included. The" plea of partial partition is not 
available when a suit for division of common property 
and not joint property, is in question. ( Oldfield and 
Devadoss, JJ.) Pakkiri Kanni v. Hajee Moham¬ 
mad Manjoor. 75 IX. 334=46 Mad- 844 = 

18 M-L.W. 345 = 33 M.Ii.T. 44 = 1923 M-W-N- 565 = 

A.I.R. 1924 Mad. 124 = 45 M-L-J. 321. 

■ . — Co-owner. 

It is no doubt proper that whenever ; i ncticable co¬ 
owners should be given a share in each item of the 
property. But this doctrine should not be too strictly 
applied. The principles governing cases of paitition 
in joint Hindu families cannot apply to cases of co¬ 
owners. A co-owner can bring a suit for division of 
a particular property and any subsequent suit for 
division of other items is not ordinarily barred. 
{Spencer and Devadoss, JJ- ) S. Paramasiyam v. 
Meenakshi Sundaram. 73 IX. 863 — 

1922 M-W.N. 732 = 16 M-L-W- 721 = 

A.I.R. 1923 Mad. 96. 

—Parties. 

Persons not in possession 
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course, that some of the parties to the appeal would 
not contest the appeal as their share may not be 
chilenged. But this makes no difference. {Greirues 
and B B. GhoseJJ.) Md. Abjal v. Haeizannessa. 

91 IX. 567 = A,I,R. 1926 Cal- 741. 

■ — I nterested parties noi impleaded. 

In a partition suit the fact that there are joiut pro¬ 
perties in which other persons are interested who are 
not parties to the suit is a bar to the partition of such 
properties; but that fact cannot debar the plaintiff 
from obtaining a decree in respect of the other pro¬ 
perties, the persons interested in which have been 
made parties to the suit. {Greaves and Chakra- 
varti, JJ.)- NalinAKSHYA Ghosal v, Raghunath 
Ghosal. 85 IX. 662 = A.I.R. 1925 Cal. 764. 

- Mortgagee. 

In partition proceedings mortgagee is not a neces¬ 
sary party. His absence from the suit will not extin¬ 
guish his mortgage when he is not a party. In hc!) 
a case he can follow the property allotted in partition 
to the mortgagor but he has no remedy in case no 
property is allotted to mortgagor in partition. 
{Dalai, J-C.) Janka v. Shi am Kishore Lal. 

80 IX. 483=11 O.L.J. 14 = 5 L.R, Oudh. 29 = 

A.I.R. 1924 Oudh 307. 

-- Mortgagee in possession. 

Only owners and co-sbarers are necessary parties to 
a partition proceeding. A mortgagee with possession 
may come under the definition of landlord, but he is 
in no sense an owner or a co-sharer and is not a 
necessary party and, therefore, he has no locus standi 
to object to the correctness of the partition proceed¬ 
ings, 2 P.R. 1918 (Rev.), Appr, {Abdul Raoof , J.) 
Muhammad Din v. Muhammad. 67 IX. 425= 

3 Ii.L.J. 377 = A,I,R. 1921 Lah,83. 

—Partition deed- 

- Necessity for. . 

There is no provision of law which requires that 
partitions must be reduced to writing and the writing 
re°istered, though when they aie reduced to writing, 
the point of registration may arise. (Shingue, J.) 
Rangu v. Lakshman. 32 Bom. L. R. 948 = 

A.I.R. 1930 Bom. 438- 

■Inadmissible—oral evidence 


The necessary conditions for a suit ior partition 
are : first, there must be unity of title and, secondly, 
there must be unity of possession. 

The landlords instituted a suit for recovery of rent 
against M and four sons of F, brother of M . The 
landlords got a decree in their favour, purchased the 
holding at the execution sale and obtained possession. 
Later on, a suit was filed by the widow of F and 
daughter of J, another brother of F and M for 
recovery of their shares in the holding purchased by 
the landlords. The suit succeeded. The present suit 
was instituted by the landlords for partition of the 
holding against the widow and the daughter. The 
defence was that the suit was bad for defect of parties. 
But he admitted that the persons who bad not 
been joined were not in possession. The landlords 
denied the title of these persons. 

Held : that the plea of want of necessary parties 
was not open, for, the persons not joined in the suit 
could certainly assert their rights in a properly 
constituted suit, and that the partition suit was main¬ 
tainable. {Das, James and Rowland, JJ.) Waji 
Hunnissa v. Bankebehaiu Singh. 11 P.L.T. 61 = 

A.I.R. 1930 Pat 177 (F-B.) 

- Appeal. 

An appeal in a partition suit is incompetent unless 
all persons interested are made parties to the appeal, 
either as appellants or respondents. It may be, of 

D. D. Vol. IV.—37 


The fact of partition may be proved by oral 
evidence although the deed embodying the terms of 
partition cannot be proved for want of registration : 
41 Bom. 466, Foil. {Heald and Maung Ba, JJ.) 
Maung Sun Sein v , KO. Lu. Ill IX. 472= 

6 Rang. 337 = A I R. 1928 Rang 196. 

- Private Partition. 

A private partition can be effected without any 

written document. Daniels, J.) Ram Kishen v. 

SheO Sagar Pan day. o 2 7 

A.I.R. 1924 All. 304. 

- Recital as to date. 

Where the instrument of partition provided that 

the land should remain joint up to Kharif 1905 and 
become severalty only in that harvest, 

Held that even if the sharers took possession of the 
plots allotted to them before kharif 1905, their posses¬ 
sion up to that date was merely the possession of co- 
sharers in separate possession of portion of the joint 
estate. {Le Rossignol and Harrison, JJ.) I-Iadayat 

Khan v. Shahnand. 73 IX. 665 — 

A.I.R. 1924 Lah. 155. 

_There is no provision in the T. P, Act, 188-. 

nrohibiting an oral partition either of immoveable or 
of moveable property. 6 L.B.R. 170 Foil. [Heald 
and Lentaigne, JJ. ) Maung Po Kin v . Maung 
Shwe Bya. 76 IX, 855- 

1 Rang. 405 = A.I.R. 1924 Rang. 155. 
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- Inadmissible—Division in Status, 

To effect a severance of rights, an actual division by 
metes and bounds is not necessary. A deed which is 
ineffectual to effect a de facto actual division of the 
subject-matter may operate to effect a separation in 
interest and in right. A document which operates to 
convert a change in the status of the family and effect 
a division of right, when it is unregistered, is admissi¬ 
ble in evidence to prove divided status. What is 
prohibited by the section is receiving a document as 
evidence of a transaction not merely receiving it in 
evidence, that is, as a piece of evidence having a 
bearing on the question to be ultimately decided. 
(Case-Law discussed.). {Spencer and Venkatasubba 
Rao, JJ-) (Atluru) SARASWATAMMA v. (Atluru) 
Paddayya. 71 I.C. 274 = 45 Mad. 319 = 

18 M.L.W. 418 = A.I.R. 1923 Mad- 297 = 

44 M.L.J. 45. 

—Prior Partition. 

- Mistake in Commissioner's Allotment. 

Where in execution of a partition decree the com¬ 
missioner apportioned the properties in a particular 
manner but it appeared subsequently in a later execu¬ 
tion proceeding that the allotment was slightly 
mistaken in that an excess area had been given to one 
o the parties and the commissioner appointed in the 
later proceeding rectified the same, Held that what he 
did was perfectly reasonable. (Maker fee and 
Gnha,JJ.) Khagendra Nath v. Prafulla Kumar. 

34C W.N-909. 

■ Conformitg with the Shares. 

A partition for convenience of possession cannot 
stand in the way of a decree for partition so long as it 
is not found that the partition was in conformity with 
the shares of the respective parties. (Walmsley and 
Mukherji, JJ.) Jolfa Bibi v. Ajaladdin. 

85 I C. 1053 = 29 OWN- 229 = 
A.I.R. 1925 Cal. 425. 

- Partial partition. 

It is well established that although co-owners can¬ 
not enforce a partition of a part only of the common 
lands, leaving the rest undivided, and although the 
entire property must be included in the partition, yet 
if, by mistake, fraud or like reason or by consent of 
the co-owners acting innocently and fairly, a partition 
of a portion only of their estate has been made whe¬ 
ther by order of the Court or otherwise, there is no 
reason why the Court should not subsequently graut 
a division of the remainder at the instance of one 
or more of the co-owners. The substance of the 
matter is that the effect o a decree in a partition 
suit leaves untouched the joint title and possession of 
the parties in the remainder, (35 Cal. 961, Foil.) (Mu- 
kerjee and Chotzncr, JJ.) Bhuban Mohini Dasi v. 
Kumud Bala Dasi. 82 I.C. 934=28 C.W.N. 131 = 

39 C.L J. 149 = A.I.R. 1924 Cal- 467. 

—Right to. 

- Essentials for par liability. 

"Partition” is applicable only to those suits in which 
the plaintiff seeks to convert his joint ownership and 
joint possession of the whole property into separate 
ownership and separate possession of a portion of the 
property. Therefore a partition suit lies only when 
the plaintiff and the defendant have (1) unity of in¬ 
terest or title in the property sought to be partitioned 
and (2) unity of possession r 43 Cal. 504 ; 27 C. L. J. 
441 ; A.I.R. 1923 Pat 162 and 15 C. W. N. 677, Ref. 
(Chari, J.) Maung Ba Tu v . Ma Thet Su. 

108 I.C. 809 = 5 Rang. 785 = 
A.I.R. 1928 Rang. 73. 

. . T here can be partition between parties, the 
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interest of one of whom is subordinate to that ot tue 

others: 23 C. L. J. 231, Dist. (B. B. Ghose and 
Bose, JJ.) Macneil & Co. v. Saroda Sundari 
Debi. 114 I.C-142 = 48 G.L.J* 374 = 

33 C-W-N- 526 = A.I.R. 1929 Cal. 83. 

■ -— 1 *!' 'he plaintiff is entitled to maintain a suit for 

partition if his possession to some part of the joint 
property is admitted or established. It is essential 
that he should be in actual or constructive possession 
of the properties, and whether he has such possession 
or not, is to be determined in view of the principle 
that the possession of one co-owner is pnma facie 
the possession of all the co-owners, and his possession 
must be presumed to be in conformity with his right 
and title as co-owner. If it is established, that he is not 
in possession at all of any portion of the joint property, 
that there has been a complete ouster, he must sue 
for recovery of possession and partition. The suit 
does not cease to be one for partition, merely because 
the defendant denies the title of plaintiff to a share of 
the estate or to specific lands of the estate or to 
specific lands of the estate and asserts a hostile title 
and adverse possession therein. (Duval and Miller, 
JJ.) Sabjan Bibi v. Asanulla Sheikh. 

101 I.C. 622 = 54 Cal. 524 = 31 C.W.N. 406 = 

A.I.R. 1927 Cal. 411. 

- -Joint possession . 

The right of partition exists when two parties are 
in joint possession of land under permanent titles, 
although their titles may not be identical. (37 Cal. 918, 
Foil.) But it is difficult to say that the title of 
an occupancy raiyat is a permanent title within the 
rule. (B. B. Ghose and Panton , JJ.) Anath 
Bandhu Dutta v. Aisali Namadas. 

97 I.C. 188=43 C L.J. 601 = 
A.I.R. 1926 Cal. 1076. 

- Custom—(The Punjab.) 

A widow of a deceased co-sharer has a statutory 
right to demand partition. The onus is upon the 
party who disputes the widow’s right to obtain a 
partition to prove that such right does not exist. 
(Martin eau and Moti Sagar, JJ.) Ghansham v ♦ 
Ramji Lal. 73 I.C. 441 = 4 Lah. 344 = 

5 L.L.J. 444 = A.I.R. 1923 Lah. 625. 

■ --—In order to succeed in a suit for partition there 

must not only be the unity of title but there must be 
unity of possession and if plaintiff is not in possession 
of the properties he is not entitled to a decree for 
partition. (Cof/«s and Das, JJ.) Nandkeshwar 
Misra v. Sudarshan Ram Tewari. 68 1-0.804= 

1924 P.H.C.C. 272 = A.I.R. 1923 Pat. 162. 

- - Principles in dividing. 

The principle of partition is that, if a property can 
be partitioned without destroying the intrinsic value 
of the whole property or of the shares, such partition 
ought to be made. If on the contrary no partition 
can be made without destroying the intrinsic value, 
then a money compensation should be given instead 
of the share, which would fall to the plaintiff by 
partition. A claim by a co-owner to partition cannot 
ordinarily be resisted. (Saunders, J.C.) Hardandas 
Paladroy u. Sunder. 64 I.C. 949= 

4 U.B.R. 57 = A.I.R. 1922 U.B. 4. 

—Suit. 

- Principle—Prayer for particular item. 
t If a party is anxious to get separate possession of 
his share in joint property, the mere ground that 
possession of such share would confer no benefit on 
him is no ground to refuse his prayer, but it would be 
a good ground for refusing it if the Court found that 
the graut of that relief would injure the remaining 
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joint property. (Jailal, J.) Rahimuodin v, Mannu 

Lal. A.I.R. 1930 Lah. 639. 

- Practice. 

Courts (in Bombay Presidency) should settle also 
disputes arising out of a partition suit in one litigation 
and should not leave the parties to have their rights 
determined piecemeal at different times, by difierent 
suits and perhaps by different Courts. (Afu/7c«, C. J. 
and Murphy , J.) Mulji Narotam v. Miealal 
R vmchandRa. 121 I.C. 439=31 Bom. L.R. 1067 = 

A.I.R. 1929 Bom. 424. 

- Rights qua co-sinners. 

In a partition suit the rights of the parties are to 
be determined qua co-sharers and the right which one 
co-sharer may have against the rights and interests of 
another under a mortgage cannot be enforced as the 
parties qua co-sharers have no interest whatever in the 
mortgage. (Page and Mullick, JJ.) Prasanna 
Kumar v. Satish Chandra. S3 C.W.N* 851 = 

A.I.R. 1929 Cal. 666. 

- Prayer for joint possession. 

Where in a partition suit the plaintiffs claimed, 
along with one of the defendants, a certain definite 
share in the property in dispute and that defendant 
ad no objection to a decree beiug passed in favour 
of the plaintiffs subject to the reservation of his 
right: 

Held : that the share may be assigned to the 
plaintins jointly along with the defendant. (Iqbal 
Ahmad, J.) MoheNdea Dube v. Ram Bhajan. 

100 I.C. 52 = A.I.R. 1S27 All. 822. 

--Defendant can avail of the suit by plaintiff as 

against other co-sharers for partition of his share and 
necessary reliefs. ■(Kinkhede, A. J . C.) Bal kRishna 
v.-Sadasheo. 97 I.C. 1023 = A.I.R. 1927 Nag. 32. 

- Position of parties . 

In a suit for partition the position of the parties is 
not that of the plaintiffs and defendants as in other 
suits : for in a partition suit, or in a suit for adminis¬ 
tration, or in a suit of a similar nature, every party 
stands in a position of a plaintiff with reference to 
another and that of the defendant with reference to 
some other. Therefore, unless there is a special 
reason, it is not possible to deny to a co-parcener the 
right of partition either at his own instance or at the 
instance of anyone else: 12 All. 506, Expl. and Dist, 

(Suhrawardy and Duval, JJ.) Lore Nath Saha 
v, RadHa Gobind. 86 I-C. 765 = 

A.I.R. 1926 Cal. 184. 

-- Scope of. • 

A pleading in a partition suit that a certain part of 
the property must, because of a previous decision or 
for any other reason, be allotted to one share or the 
other, or must be left out of consideration in the 
division, cannot be called a withdrawal of that part 
of the property from the scope of the suit. ( Hallifax , 
A . J. C.) Shiosahai Sonar v. Ramkrishna. 

92 I.C. 62 = A.I.R. 1926 Nag. 61. 

*-- Disputes between mortgagor and mortgagee. 

Considering that partition suits are always extremely 
complicated, it is certainly advisable that any ques¬ 
tion regarding disputes with regard to particulars, such 
as between a mortgagor and mortgagee, should be 
kept out of the main partition suit or if they are taken 
up in the course of the trial, very great care should be 
taken to keep such question separate as far as possible. 
(Macleod, C.J. and Crump, J .) Babusing Nahayanji 
v. Sambhaji Shivaji. 77 I.C. 449 = 

A.I.R. 1923 Bora. 294. 

-— P reli m inary decree—Dism is sal, 

A court is completely wrong in dismissing a suit after 
a preliminary decree for partition has been passed on 


PARTITION—Suit. 

the ground that the lands which were partitioned by 
the Commissioner were different from the lands order¬ 
ed to be partitioned under the preliminary decree. 
(Das and Kulwant Sahay, JJ.) Ranjit Sahi v. 
Maulavi Qasim. 72 I.C. 816 = 2 Pat.432 = 

4 P.L.T. 257 = A.I.R. 1923 Pat. 342. 
--— Plaintiff's title. 

If the title of the plaintiff cannot be made precarious 
by virtue.of the periodical settlement for the assessment 
of revenue made by the Revenue authorities with 
defendant, there is nothing in the nature of the 
property which makes it impossible for partition by the 
C ivil Court. (Mukerjee and Buckiand, JJ.) Midna- 
pore Zamindary Co, Ltd., v. Narish Nakayan 
Roy. 65 IX. 833=49 Cal. 37 = 33 C.L.J. 497 = 

A. I. R, 1922 Cal. 345. 

- Plaintiff failing—Defendant cannot get par• 

tit ion. • 

Although it is the right of every defendant in a 
partition suit to ask to have his own share divided off 
and given to him and he is qua his claim to a share on 
partition in the position of a plaintiff; but, where the 
case of the plaintiff fails on the ground that he has no 
right to a share at all and that a suit for partition is 
not maintainable at his instance, the reason of the rule 
fails to apply, and there is no suit for partition and 
consequently for determining the defendant’s share. 
The maxim applicable is “cessants ratime, cessat 
ipsa lex. (Raymond, A.J.C.) Chhotiram Mangam- 
mal v. Lalchand. 66 I.C. 808 = 15 S.L.R. 195= 

A.I.R. 1922 Sind 4. 

- —Interest not co-ordinate—Balance of conveni¬ 
ence. 

In a partition suit, the mere fact of the parties own¬ 
ing interests which are not co-ordinate in decree is not 
a bar to pariition provided the entire 16 annas of the 
superior and inferior interests are actually represent¬ 
ed, and the balance of convenience is under the 
circumstances in favour of allowing the partition. 
(Das and Ross, JJ.) John Solono v. Ram Narain. 

61 I. C. 378 (Pat.) 

- Scope of—ConJlict of title. 

In a suit for partition, it is incumbent upon the 
Court, before the preliminary decree is made, to 
determine whether the properties included in the suit 
are the joint properties, as alleged, of the parties to 
the litigation. A question can be raiged and tried in a 
partition suit, though its solution interests only sonje 
of the parties to the litigation. In suits for partition 
questions may and do frequently arise which interest 
only some of the parties. A suit for partition may 
and does often involve the investigation of disputed 
questions of title and an attempt to avoid them, can 
only lead to needless multiplicity of litigation. The 
Court has ample authority to direct the successive 
trial of the issues separately affecting different defen¬ 
dants and even to record interlocutory judgments 
thereon so as to be made the basis of the final judg¬ 
ment at the conclusion of the trial of the whole case. 
There are cases where the broad proposition is assert¬ 
ed that whenever the title of the applicant is disputed 
or suspicious, equity will not proceed with the parti¬ 
tion, until the dispute has been settled at law. A 
Court of equity however has jurisdiction to deter¬ 
mine whether the title is free from suspicion and to 
proceed whenever in its judgment the title is clear ; 
Lucas v. King; Overton v. Wool folk. (1854) 10N. j! 
Lq. 280 ; (1838) 6 Dana 374. i he limitations attend¬ 
ing proceedings in partition are constantly weakening, 
and the tendency to do full and complete justice to 
the parties in one action, is becoming irresistible, All 
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persons who have an interest in the partition are 
proper parties, and matters in controversy amongst 
persons so interested in the partition must be decided 
in the suit. Where there is a conflicting claim to 
share in the land under the same right under which 
partition is sought, the determination of the conflict 
is incidental to the partition and cannot be avoided 
before partition is directed. Such a case does not 
fall within the category of claims utterly hostile where 
each demands not a share but tbe whole. (Mookerjee 
and Cuming, JJ.) Annapurna Debya v. Amiya 
Nath Bannerjee. 68 I-C. 482 = 35 C.Ii.J. 530 = 

A.I.R, 1922 Cal. 307. 

—-Valuation, 

- Jurisdiction, 

Where the plaintiff in a partition suit seeks to 
separate only his own share of the joint property the 
value of the suit for purposes of jurisdiction is the 
value of the plaintiff’s share and the same value deter¬ 
mines the forum of appeal. The mere fact that the 
decree passed in the suit effects a partition inter se 
among all the co-sharers, would not aflect the value 
of the suit. (Shadi Lai, C.J., and Wilberforce, J .) 
Harcharan Das v. Sukhraj Das. 62 I.C. 979(Lah.) 

-Where the plaintiff is out of possession of his 

share in the joint property, it is not a suit for mere 
partition but for a consequential relief in the shape of 
recovery of possession of his share in the property, 
In such a case the plaintiff has to pay ( ourt fee upon 
the valuation of his share in the property. 

A prayer, in a partition suit, asking for a declaration 
that certain decrees are void, comes under S. 7, Cl. 4 
(e) of the Court Fees Act and the Court-fee payable 
thereon is ad valor cm on the loss to the plaintiff. 
The valuation of the relief made by the plaintiff 
should be the criterion for the purpose of determining 
jurisdiction unless the said valuation is wrong or 
arbitrary. 

Obiter :—In a partition suit the value of the 
plaintiff's share determines the valuation for jurisdic¬ 
tion. (1917) Pat. 301, Ref. ( Jwala Prasad and 
Adami, JJ.) Dukiii Singh v, Haiuhar Shah 

1921 P-H.C.C. 89 = A.I.R. 1921 Pat. 78. 
—What plaintiff must proye. 

-- Accounts, 

Before a plaintiff in a suit for rendition of accounts 
can succeed he must lay the foundation of his case by 
proving, by means of proper evidence, that the de¬ 
fendant is an accounting party. It is only then that 
the Court is justified in passing a preliminary decree 
in his favour and ordering the defendant to render 
account of bis agency or stewardship in Court : (1905) 
A.W.N. 1 and 27 All. 3/4, Foil. {Addison and Agha 
Haider, JJ.) Ski Ram v . Ram Kishen. 

103 I. C. 114 = A.I.R. 1927 Lah. 566. 
-- Unity of title and possession—Both are ne¬ 
cessary. 

In order to succeed in a suit for partition there 
must not only be the unity of title but there must be 
unity of possession and if, plaintiff is not in possession 
of the properties he is not entitled to a decree for 
partition. ( Coutts and Das, JJ .» Nandkeshwak 
M iSRA V. SUDAKSHAN RAM TeWARI, 

68 I. C. 804 = 1924 P.H.C.C. 272 = 

A.I.R. 1923 Pat 162. 

- ■ ■ ■ Extent of share—Suit for—Plaintiff must 
state the extent of his share and it must be adjudi - 
cated upon » (Per MullickJ.) 

A proprietor who asks a Civil Court to partition his 
share in joint property must state the extent of his 
share in such property and there must be an adjudi¬ 
cation between him and his co-sharers as to the extent 

* J 


PARTITION ACT (1893)—Construction* 

of such share. {Dawson Miller, C.J. Mullick and 
Bucknill, JJ,) Hari Krishna Sen v. Umesh 
Chandra Dutt. 62 I.C. 962=2 P.LT* 528 = 

6 P.L.J. 373=1921 P.H.C.C. 209 = 
A.I.R 1921 Pat- 193 (F.B.) 

—Miscellaneous. 

———Suit for declaration—Appeal — Court-fee 

Since in a suit for partition by a co-sharer claiming 
to be in possession of a part of the property court- 
fee of Rs. 10 and not ad valorem court-fee is pay¬ 
able, the defendant appellant in such a suit is also 
entitled to file his appeal on the same court-fee : 28 
All. 340 ; 12 C.W.N. 37; 38 Cal. 681 ; 34 All, 184 ; 43 
Mad. 396; 5 Pat. L.J. 540, Foil.; 22 C.W.N. 669, Dist. 
(Baguley and Mya Bu , JJ.) (Hajee) Abdul Rah¬ 
man v. A. B. Crisp. A.I.R. 1930 Rang. 164. 

- Mortgage-Rights-Assignment of—On partition. 

Where in a partition in the family of the mort¬ 
gagee, the mortgage rights fell to the share of the 
plaintiff but before the completion of the partition 
the mortgagee died and was represented in the pro¬ 
ceedings by his widow and all other members, held 
that the death before completion of the partition did 
not render the partition invalid. {Rafique and 
Lindsay, JJ.) Aslah Khatum v. Baldeu Prasad. 

70 I.C. 70 = 20 A.L.J. 957 = A.I.R. 1923 AIL 63. 
—- Record by Revenue Officer — Presumption. 

According to an agreement between the parties the 
actual possession of all sir and khudkast had been 
left undisturbed, the holder being recorded as a tenant 
of any such land as fell in patti other than his own. 

The Amin at first entered a land as the defendant’s 
khudkasht in the plaintiff s patti ; such a state of 
things is of course an impossibility and the officer who 
made the partition ordered the Amin to correct the 
entry; it was accordingly corrected into an entry 
showing the land as the plaintiff s khudkasht and the 
jamabandi containing this entry was accepted and 
signed as correct by the parties. 

Held, the general statement of the Revenue officer 
that possession of sir and khudkhast has not been dis¬ 
turbed by no means excludes the possibility of excep¬ 
tions being made and barely indicates that an excep¬ 
tion appearing on the face of the record is due to a 
slip of the pen. {Hallifax, A.J,C.) NarSING v. 
Khanu. A.I.R. 1923 Nag. 81. 

*- Jurisdiction—Revenue Court. 

Held , that the allotment of shares or plots to various 
co-sharers should be deemed to be matter within the 
exclusive jurisdiction of the Revenue Court. ( Sulai - 
man and Kendall, JJ .) Ganga Prasad v. Beni 
Prasad. 1930 A-L.J. 601 . 

■- Impartibility—Proof of—Hindu Law. 

The fact that for a number of generations a parti¬ 
cular estate has remained undivided would not by 
itself show that this was on account of a family custom 
or tenure of the estate. 1 he custom of impartibility 
must be strictly proved in order to control the ordinary 
Hindu Law of Property. ( Dhobley, A.J.C.) Krishna- 
rao v. Nilkantha. 69 I.C. 800= 

18 N.L.R. 163 = 5 N.L.J. 25 = A.I.R. 1922 Nag. 52. 

- Burden of proof. 

Where the mutation showed that the partition was 
made in the presence of the whole village and it was 
attacked subsequently on ground of fraud, Held, 
that the onus of establishing fraud was on the party 
alleging it, {Daltp Singh, J .) Gorkha v. Kahnun. 

30 Punj. L.R. 693* 

PARTITION ACT (4 of 1893.) 

—Construction. 

- —Strict. 

The Partition Act must be construed strictly as the 
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PARTITION ACT (1893)—Option to buy. i 

provisions of the Act exclude the right of the majority 
share-holder to acquire the property the subject of 
partition at the option of the minority shareholder. | 
[Bancrii and King* JJ. Ram Prasad v. Mr. 
Mukandi. 116 1.0. 951 = 1929 A.L.J. 651 = 

A.I.R. 1929 All. 448. 

—Option to buy. 

■——When to be exercised. 

Owner of a larger share who desires to exercise the 
option of buying the other share must do so in the 
first Court before the decree for partition lias been 
actually made. (Batter ji, J.) Abdul HAy v. Moti 
Lal. ' 71 I.C. 983 = A.I.R. 1923 All. 293. 

—Sale under. 

-- Definite property. 

The sales which a partition Court can make under 
the Partition Act must be sales of complete shares and 
a sale always implies the transfer of ownership of 
some definite and specified property. (Neave, A.J.C.) 
Choli Singh v. A. J. Williams. 91 I.C. 1009 = 

A.I.R. 1926 Oudh 230. 

—S. 2—Applicability- 

Action can be taken under the Partition Act when a 
partition cannot conveniently be made and not only 
when the property is wholly impartible. (Broadway 
and Mart ineaujj.) Md. Majid Ullah Khan v. 
Md. Hamid Ullah Khan. 69 I.C. 196= 

A.I.R. 1924 Lah. 325. 

—S, 2—Application of Act. 

- —When can be invoked. 

Where a suit for partition of property situated in 
business area of a town is instituted, a prayer that the 
partition should take place according to the Partition 
Act can be made at any stage of the litigation and the j 
aid of the Act can be invoked where the parties asking 
the Court to apply the Act own more than a moiety of 
the property in dispute. (Jai Lal, J.) Rahimuddin 
v. Mannu Lal. A.I.R. 1830 Lah. 639. 

—S. 2—Partition decree. 

If a decree for partition is found to cause undue 

inconvenience it is open to either party to apply for its 
modification by the application of the Partition Act. 
(Saunders J. C.) Hardandas Paladroy v. Sunder. 

64 I.C. 949 = 4 U.B.R. 57=A.I.R. 1922 U.B, 4. 
—S. 2—Partition Impracticable. 

■ ■ . House. 

When partition of a house is impracticable, Court 
can order it to be put to auction even in the absence 
of a formal objection by the parties as to the possi¬ 
bility of a satisfactory partition of the property. 
(Wilber force /«) Ganda Ram v. Sonayya Ram. 

66 I.C. 885=3 L.L.J. 1Q2 = A.I.R. 1921 Lah. 160- 
—8. 2—Principle- 

The principle underlying S. 2 of the Act is that a 
partition ought not to be made if by partition the 
intrinsic value of the property sought to be partition¬ 
ed would be destroyed. (Iqbal Ahmad, J.) Mahabir 
Rai v. Mahadeo. 103 I.C. 367 = 

A.I.R. 1927 All. 686. 

—S. 2—Procedure. 

Property incapable of partition—Request for sale to 
highest co-sharer bidder—Property should be given to 
highest bidder above price fixed by Court. 7 I.C. 881 
and A.I.R. 1929 All. 443, Rel. on. (S. K. Chose, J,) 
Moiiit Krishna Kundu v. Pranab Chandra 
Ghose. A.I.R. 1930 Cal. 616. 

—S. 2—Request under. 

-- Superior and Subordinate interests. 

Share-holders of different grades may sue for parti¬ 
tion, because the iglit of partition exists when two 
persons are in joint possession of land under perman- 


PARTITION ACT (1873), S. 3—Procedure. 

ent titles although those titles may not be identical. 
An application under S. 2 of the Act contemplates a 
somewhat different set of circumstances. There may 
be partition as between persons possessing one moiety 
of the property in zamindari right and other persons 
possessing the other moiety in permanent tenancy 
right. But if there is an application by the tenants 
representing only the tenants' interest, it would be 
anomalous if that would give them a right to have a 
direction from the Court for the sale of the entire 
property, even though the zamindars were not willing: 
37 Cal. 918 (P.C.) and 24 Cal. 575 (P.B.j, Ref. 
(S, K, Ghose, J.) Mohit Krishna Kundu v. Pranab 
Chandra Ghose. A.I.R. 1930 Cal. 616. 

- Sale to highest bidder. 

Where the request made by the co-sharer is that a 
sale may be held and that whoever among the co¬ 
sharers offers the highest bid may be given the 
property, the request does not amount to a request 
under S. 2, and so the provisions of the Partition Act 
do not apply. (Banerji and King. JJ.) Ram Pra¬ 
sad v. Mt. Mukundi. . 116 I.C. 85i = 

1929 A.L.J. 651 = A-I.R. 1929 All. 443. 

—S. 2—Right to buy. 

- Minor Sharer. 

Where a 14 annas co-snarer of a lank sued the 
2 annas co-sharer and offered to buy the defendant’s 
share, or in the alternative prayed that the property 
should be sold to the highest bidder and the defendant 
on the other hand prayed under S. 3 for the valuation 
of the plaintiff's share and for leave to buy the same. 

Held : that defendant should be allowed to do so. 
(Cuming and Page, JJ.) Atul Chandra v. Bhusan 
Chandra. 97 I.C. 690 = 44 CLJ. 47 = 

A.I.R. 1926 Cal. 1190. 

—S. 2—Sale of portion. 

. Where there are two parcels, one capable of 
division but the other incapable of division, the Court 
is competent to direct a partition of the one and a sale 
of the other. An order directing a partition of pro¬ 
perty and sale of one of the allotments obtained after 
partition is not authorised by section 2 or section 9 of 
the Partition Act. ( Mookerjee and Chotzner , JJ.) 
Jadu Nath Sarkar v. Haran Chandra SarkAr. 
70 I.C. 687=43 Cal. 1043 = 36 G.L.J. 217 = 

A.I.R. 1923 Cal. 221. 

—S. 3—Applicability. 

Clause 2 of S. 3 applies only to a case where more 
than one co-sharer other than the person who has 
asked for the sale desire to buy the share of the party 
who has asked for the sale : 15 C. W. N. 552, Expl. 
and Dist. (Cuming and Page,JJ.) Atul Chandra 
v. Bhusan Chandra. 97 I. C. 690 = 44 C. L. J. 47 = 

A.I.R. 1926 Cal. 1190. 

—S. 3—Application under. 

- When to be made. 

The proper time to apply under S. 3 is before a 
Court makes an order under S. 2, So, when under 
S. 2 sale has been ordered a sharer cannot apply to 
have property sold to him at valuation fixed by Court. 
(Kumaraswamt Sastri and Krishnan, JJ.) Anga- 
MUTHU MuDALIARV. RaTNA MuDALIAR. 

91 I.C. 516-48 Mad. 920 = 
22 M, L. W. 323=1925 M. W. N. 786 = 
A.I.R. 1925 Mad. 1234 = 49 M.L.J. 411. 
—S. 3—Procedure. 

Two or more co-sharers applying for leave to buy 
property—Procedure laid down in S. 3 (2) must he 
followed. 39 All. 672 and 15 C. W. N. 552, List. 
(Iqbal Ahmad, J,) Mahabir Rai v. Mahadev. 

103 I.C. 367 = A.I.R. 1927 All. 686. 
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PARTITION ACT (1893), S. 4—Applicability. 

—S. 4—Applicability. 

Section 4 will apply even to a house a portion of 
which is already separated owing to one member sell¬ 
ing his interest in it. (Scn,J.) Masitullah v . 

Umrao. 119 I.C. 523 = A.I.R. 1929 All. 414. 

—S. 4—Application under. 

- When to be made . 

An application under S. 4 can be made at any stage 
of a suit, even in the Appellate Court :22 C.W.N.515, 
Ref. (Suhrawardy and Jack, JJ) SatyabaMA 
De v. Jatindra Mohan. 116 I. C. 161 = 

49 C.L.J. 136 = A.I.R. 1929 Cal. 269. 

-The word •■Court” is not confined to the Trial 

Court, but the power conferred by the section may be 
exercised even by an Appellate Court and, therefore, 
a Court of Appeal is as much entitled to pass an 
order under S. 4 as the Trial Court, and the right 
conferred by S. 4 may be exercised at any time before 
the final allotments take place. An Appellate Court 
therefore is not wrong in passing an order under the 
section even after it has remanded a case to the Trial 
Court for effecting partition. { Suhrawardy and 

Duval, JJ.) Nisanka Sasiii Roy v. Swarganath 
Banerjee. 90 I. C. 121 = A-I. R, 1926 Cal. 95 . 

—S. 4 —Conditions for applicability. 

For the application of S. 4: four conditions ought to 
be fulfilled. 

(1) The house should be owned by an undivided 
family. 

(2) The share of a co-sharer should have been 
transferred to a person who was a stranger to the 
family. 

(3) The purchaser should have sued for partition ; 
and 

(4) A member of the family being a share-holder 

claims or undertakes to buy the share of the stranger 
transferee : 12 C. L. J. 525 ; and 35 All. 364, Ref. 

( Scn.J .) Masitullah v . Umrao. 119 I. C. 523= 

A.I.R. 1929 All. 414. 

- , “S. 4 requires the presence of 3 conditions be¬ 
fore the Court can take action under it : first that the 
dwelling house should belong to an undivided family : 
secondly, that a share thereof should have been 
transferred to a person who is not a member 
of such family, and thirdly, that the transferee 
should sue for partition. 12 C. L. J. 525, Ref. 
The operation of S, 4 of the I ’artition Act comes into 
play after the Court has found that* the stranger 
transferee is entitled to partition. In fact no order 
can be passe< 1 under the Partition Act before the 
Court has iound that such a transferee has succeeded 
in establishing his claim for a partition of the undivid¬ 
ed homestead. (Suhrawardy and Duval, JJ.) 

Nisanka Sashi Roy v. Swarganath Banerjee. 

90 I. C. 121= A.I.R. 1926 Cal. 95. 

—S. 4—Decree under. 

-- Form. 

Where the decree directed the defendants to pay 
the ascertained value of the plaintiff’s share plus 
costs of the suit to him within two months, otherwise 
his suit for partition would be decreed, and he would 
be entitled to partition, 

Held : that the decree was a good decree: 

39 AH. 672, Foil. (Daniels, J.) Saktu Mal v. Har 

Prasad * 97 I.C. 416 (All). 

—S, 4—Effect of preliminary decree. 

A preliminary decree was passed declaring defen¬ 
dants 3 and 5 to be entitled to buy plaintiff's share or 
allow his share to be divided. And defendants 3 and 
5 appealed and plaintiff filedtg a®objection to the 
effect that the option to purchas.. not be legally 

restricted to defendants 3 ford cross-objection 


| PARTITION ACT (1893), S. 4—Parties in suit. 

was not pressed. The case was remanded in appeal 
and then in the Trial Court the defendant No. 1, who 
was admittedly owner of half-share was given option 
to purchase on his application :— 

Held, that the preliminary decree in this suit could 
not take away from defendant No. 1 the option of 
purchase which was given to him under S. 4 of the 
Partition Act of 1893. 12 C. L. J. 525 and 45 Cal. 873 
foil. 

The fact that the objection taken by the plaintiff in 
appeal was dismissed is of no assistance to the defen¬ 
dants 3 to 5. The objection was not taken by the 
defendants and on the cross-objection not being press¬ 
ed it would not have been open to them tq insist on an 
objection I hat had been taken by the plaintiff. (New- 
bould and Pant'w, JJ.) Kirodi Nakain Basu v. 
Mrinalini Dasi. 69 I.C. 785 = A.I.R. 1922 Cal. 129. 
—S. 4—‘ Family \ 

- Scope of. 

The word “ family ” as used in S. 4 ought to be 
given a liberal and comprehensive meaning, and it 
includes a group of persons related in blood, who live 
in one house under one head or management. It is 
not restricted to a body of persons who can trace 
their descent from a common ancestor ; and it is not 
necessary for the members to constitute an undivided 
family that they should constantly reside in the dwell¬ 
ing house, nor is it necessary that they should be 
joint in mess. It is sufficient if the members of the 
family are undivided qua the dwelling house which they 
own ; and it is the ownership of the dwelling house 
and not its actual occupation which brings the opera¬ 
tion of the section into play ; and the object of the 
section is to prevent a transferee of a member of a 
family who is an outsider from forcing his way into a 
dwelling house in which other members of his trans¬ 
feror’s family have a right to live : 12 C. L. J. 525 ; 
30 All. 324; 9 O.C. 156; and 23 Bom. 73, Rel. on. 
(Makerji, J.) Nil Kamal v. Kamakshya Charan. 

109 I.C. 67 = A.I.R. 1928 Cal. 539. 

—S. 4—‘House’. 

The term '* house ” embraces, not merely the struc¬ 
ture or building but includes also adjacent buildings, 
curtilages, garden, court-yard, orchard and all that is 
necessary for the convenient occupation of the house 
but not that which is only for the personal use and 
convenience of the occupier. It includes the land on 
which the structure of the dwelling house stands, and 
whether a particular plot of land is or is not necessary 
to the enjoyment oi a house is to be determined on 
the evidence. (Maker ji, J.) Nil Kamal v. Kam¬ 
akshya Charan. 109 I.C. 67 = A.I.R. 1928 Cal, 539. 
— S. 4—Object. 

The object of Section 4 of the Act is to enable the 
members of a family in the case of one of their mem- 
beis having transferred his share to an outsider who 
seeks partition, to buy out that outsider by having his 
share valued* The right given to a sharer to buy out 
® ff*msferee who is not a member of the family is 
limited to a transferee who sues for partition and 
cannot be extended to any defendant co-sharer who 
may claim his share in a partition suit. [Maclcod, 
^.J . and Shah,J.) Khanderao Dattatraya Wakde 
v. Balkrishna Mahadeo Phulambri Kar. 

64 I.C. 917 = 46 Bom. 341 = 23 Bom. L.R. 1083 = 

A.I.R. 1922 Bom. 121. 

—S. 4—Parties in suit. 

A party in a partition suit whether a plaintiff or a de¬ 
fendant is at the same time a plaintiff as well as a de¬ 
fendant. This dual capacity of a party in a partition suit 
t oe$ not preclude even a deiendant who claims a 
share in the dwelling house from being treated as 
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PARTITION ACT (1893), S- 4—Suit by stranger, 
plaintiff for the purposes of S. 4: 12 C. L. J. 525, Ref, 
A.I.R. 1922 Bom. 121, Dist, (Suhrawardy and 
jack , JJ>) Satyaghama De v , Jatindra Mohan. 
MIS I.C. 161=49 C.L.J. 136=A.I.R. 1929 Cal. 269. 
—S. 4—-Suit by stranger. 

• Court must find whether house is dwelling house 
belonging to undivided family, and if any 
member undertakes to buy his share must value 
the house in fit manner. (Battery/ and Young , JJ.) 
Brijmohan Lai v. Mahbhuban. 123 I.C. 336= 

A.I.R. 1930 All. 509. 

—S. 4—'Undivided family.’ 

The words "undivided family" occurring in S. 4 are 
not restricted to mean a family joint in status but 
include a family divided in status but undivided "qua” 
the property in question and the provisions of S. 4 are 
therefore fully applicable to it: 30 All. 324 ; 12 
C.L.J. 525, Foil.; 29 All. 308; 13 All. 282, Ref. (Ct/r- 
genven, J.) Sivaramayya v. Venkata Su bbamma. 

31M.L.W. 238 = 53 Mad. 417 = 
A.I.R. 1930 Mad' 561 = 38 M.L.J. 341. 
- Scope of. 

The term “undivided family’' in S. 4 has not been 
used in a technical sense and is applicable to Hindus 
and Muhammadans alike and must be held to have 
much the same meaning as the words "undivided 
family" in Cl. (2), S. 44, T. P. Act. (Sen,J.) 
Masitullahv. Umrao. 119 I.C. 523 = 

A,I.R. 1929 All. 414. 
—"Undivided” does not refer to a joint Hindu family 
but includes every family, Hindu or other, which is 
undivided qua the particular dwelling house, and in¬ 
cludes a house which belongs to the family and in 
which members of the family have a right to live : 
30 All. 324 (F. B.), Foil. (Daniels, J .) Saktu Mal 
v. Har Prasad. 97 I.C. 416 (All.) 

— S. 6—Property incapable of partition. 

Where the property is incapable of partition the 
Court should direct the sale to be held among the 
parties and the property should be given to that party 
who offers the highest price above the valuation of 
the Court. (S. K. Ghose, J.) Mohit Krishna 
Kundu v. Pranab Chandra Ghose. 

52 C.L.J. 63 = A.I.R. 1930 Cal. 616. 
—S* 7—Objection against sale. 

■- Appeal. 

As defendants are entitled to prefer objections to a 
sale held under the provisions of S. 7, .just as in the 
execution proceedings, an appeal lies against the deci¬ 
sion on such objections. (, Johnstone , J,) Labhu 
Ram v . Ram Gopal, 118 I.C. 530 = 30 P.L.R. 604= 

A-I.R. 1929 Lah. 245. 

—S. 8—Appeal. 

Where the trial Court allows a sale but the appel¬ 
late Court refuses to pass an order for sale reversing 
the trial Court’s order, the appellate order is a decree 
and is appealable if the requirements of second appeal 
under C. P. Code, S. 100 are fulfilled. (Suhrawardy 
and Jack.JJ.) Satyabhama De v. Jatindra Mohan. 
116 I.C. 161=49 C.L.J, 136 = A.I.R. 1929 Cal- 269. 

partner. 

See (1) C. P. Code, O. 30. 

(2) Contract Act, Ss. 239—266. 
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PARTNERSHIP—Accounts. 

Goodwill- 

Interest 

Partners- 

Suit. 

Termination of. 

Winding up. 

Miscellaneous. 

—Accounts- 

- Dissolution—Goodxvill should be taken into 

account. 

In a suit for dissolution of partnership while taking 
the accounts, the goodwill of the partnership firm 
should be included in the assets and should be brought 
into the common account. (Lord Russel of Killowen). 
Suleman v. Abdul Latif. 1930 A.L J. 868 = 

34 C-W.N. 737 = A.I.R. 1930 P.C. 185 (P.C.). 

- Arrangemment between two or more pending 

suit—Effect on suit. 

A partnership was entered into between four per¬ 
sons, R, K, G, C. After K's death R instituted a suit 
for dissolution of the partnership and for rendition of 
account. It was contended that a certain arrangement 
1 had been arrived at between R and G after institution 
of the suit and this circumstance alone was sufficient 
to warrant the dismissal of R's suit. 

Held: that whatever may have been the mutual 
settlement between R and G one of the partners, so 
far as the suit was concerned, it did not in any way 
affect it and the partnership account was to be adjust¬ 
ed between all the parties irrespective of any private 
arrangements between two or more of them inter se, 
(Tekchand and Agha Haidar JJ.) Manohar Lal 
v. Ram Richpal. A.I R. 1939 Lah. 655. 

- Striking balance. 

In a working partnership there is a presumption 
that a partner has authority to strike balances in the 
firm account: 35 Mad. 142 and 37 Mad. 146, Ref. 
(Dalip Singh J.) Ram Rattan v. Sobha Ram. 

A.I.R. 1929 Lah. 512. 


- —Date of Calculating—Rate of conversion. 

In the case of a partnership which is wound up the 
date on which the winding up was completed is the 
proper date for calculating the conversion of foreign 
currency into British Indian currency: Manners v. 
Pearson , (1898 ; 1 Ch. 581: not Foil. Di Ferdinanado 
v $imon, (1920) 2 K.B. 704 Folk; Other English case 
considered. (Ramesam and Jackson JJ.) Muthia 
Che tty v * VEerappa Chetty. 121 I.C. 498 = 

co lUfari >100 = 

29 M.L W. 636 = 1929 M.W.N.’ 345 = 
AT.R. 1929 Mad- 627 = 56 M.L.J. 776. 


_ Settled by agreement—Manner of enforce¬ 
ment. 

When a partnership is dissolved and accounts are 
settled, a partner must have some remedy at law to 
enforce the manner of settlement agreed upon: De 
Taste v. Shaw, 106 E. R. 244, Expl .(Wallace, J.) 
Mulumedi Jagannadhiah v. Peduri Narasimham 
Setty. 113 I.C. 669 = 1928 M.W.N. 690 = 

A.I.R. 1928 Mad. 1133. 


———Production of books. 

If a partner has kept accounts relating to the part¬ 
nership in private books of his own, he must produce 
such books, for he should have kept his private ac¬ 
counts elsewhere, if he did not want them to be seen. 
After a dissolution, if books relate to the accounts 
which have to be taken, they must be produced: 
Pickering v. Pickering, 32 W. R. 511 and Toulman 
V. Copland, 3 Y. and C. Ex. 625, Rel. on- (Aston,A.J. 
C.) Difchand Golomal v. Kidnibai, 108 I.C. 873 = 

23.S.L.R. 313=A.I-R. 1928 Sind. 133. 
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PARTNERSHIP—Accounts. 

- New partnership based on old—Account of 

the old may be gone into , 

Where a new partnership based on the old partner¬ 
ship is revived or reconstituted, by the consent of all 
the partners and their legal representatives, for the 
purpose of accounts, it is permissible to go into the 
accounts, of the old partnership on the basis of which 
the new one is constituted 25 Wad. 26, Foil. {Dahp 
Singh, J.) I>ayal Chand v. Ram Chand. 

102 I.C. 694 = 3 L-L.J. 119 = 28 P.L.R. 266 = 

A.I.R. 1927 Lah. 249. 

- -Sub-partnership—Grounds for relief—Not the 

same as for main partnership. 

Ordinarily, in a suit for settlement of account of a 
dissolved partnership and of any sub-partnership 
in which there are additional partners, the act or 
series of acts which give rise to relief for settlement of 
accounts of the main partnership are not the same as 
those which give rise to the relief for settlement of 
accounts of the sub-partnership. ( Rupchand Bila- 
ram A. J. C.) Jethunand v. Chetmal. 

90 I.C. 970 = 19 S.L.R. 395 = A.I.R. 1926 Sind. 66. 
- Suppression of account — Presumption. 

Plaintiff brought a suit against four defendants. He 
alleged that a partnership was formed between them 
and that he had contributed Rs. 1,745 towards the 
capital, and that the defendants suppressed the 
am ount and were causing him loss. He prayed for a 
decree for dissolution of partnership and a direction to 
the defendants to pay him the amount due to him in¬ 
cluding profits and interest. It was found that plain¬ 
tiff’s case was substantially true and he was granted a 
decree for the amount claimed with profits on the 
ground that as the defendants had suppressed the 
account presumption was against them. ( Venkata - 
subba JRao and Jackson, Jj.) N, GangulU Naidu 
v. N. Chengamma Naidu. 85 I.C. 397 = 

A.I.R. 1925 Mad. 237 = 47 M.L.J. 871. 

- On one partner's death if survivors continue 

business accounts of old partnership can be taken 
at any time. 

When a partner dies the partnership comes to an 
end under the Contract Act. But nevertheless if the 
remaining partners continue the business for the pur¬ 
pose of ascertaining what shares those remaining 
partners brought into the new partnership an account 
may have to be taken of the old partnership. { Krish- 
nan,J.) Abdul Jaffar v. Venugopal Chettiar. 
80 I.C. 378 = 34 M.LT. 273 = A.I.R. 1924 Mad. 703 = 

46 M.L.J. 503. 

— -Suit for share in particular item of assets — 
Proper remedy. 

A partnership was dissolved in 1910 by the death of 
one partner and a suit by the plaintiff in 1913 for 
partnership accounts and profits was dismissed on the 
ground of being barred by limitation. A second suit 
was lodged by the plaintiff for his share of assets 
alleged to have been received by the defendants as 
debts due to the old firm ; Held, in all cases where, 
after the dissolution and complete winding up of a 
partnership, an asset which had not been taken into 
account fell in, it ought to be divided between the ex¬ 
partners or their representatives according to their 
shares in the former partnership. If on the other 
hand no accounts have been taken and there is no 
contest, that the partners have squared up, then the 
proper remedy, where such an item falls in, is to have 
the accounts of the partnership taken. {Lord Phi Hi- 
more.) K. Gopal Chetty v. L. G. Vijayaraghava- 
chariar. 74 I.C. 621 = 45 Mad. 378 = 

1922 M.W.N. 386. 
30 M. L. T. (P. C.) 283=26 C. W.N. 977 = 


PARTNERSHIP—Accounts. 

16 M. LW 200 = 43 I.A- 181 = 
24 Bom. L-R* 1197 = 36 CL.J. 308 — 
20 A. L. J. 862 = A.I.R* 1922 P.C. 115 = 

43 Mad. L..J. 305 (P.C.). 

- Legal representative of deceased partner 

Suit on personal debt—Right to call for final accou¬ 
nts. 

A partnership was dissolved by the death of one of 
the partners. The surviving partner sued the legal 
representatives of the deceased partner for the reco¬ 
very of certain sums of money due to the partner-ship 
firm by the deceased partner. These sums were alleg¬ 
ed to be sums borrowed by the deceased partner on 
his own account and repaid out of the partnership 
money and they included also an amount said to have 
been overdrawn by the deceased partner and there¬ 
fore due to the firm. The accounts of the partner¬ 
ship bad never been taken and the defendant had no 
personal knowledge of the transactions and business of 
the partnership. 

Held : that the defendants were entitled to have all 
the questions at issue determined by the taking of 
final accounts as it was impossible to do justice to all 
the parties without taking a final account of the part¬ 
nership and that the suit merely for the recovery of 
sums without taking accounts was not maintainable. 
{Phillips add Odgers JJ.) Ramaswami v. Muthu- 
karufpak. 88 I.C. 153 = 1925 M.W.N. 497 = 

A.I.R. 1925 Mad. 737 = 48 M.L.J. 444. 
- Leave to prove items. 

In a suit for dissolution of partnership and accounts, 
either the partnership accounts should be taken as 
they stand, or if any items are objected to by the 
other side as false, the parties should be given an 
opportunity of proving the accounts. It is not equi¬ 
table to reject certain items without giving an opportu¬ 
nity of proving them. {Baker J.C.) Rahim Bux v. 
Akbarkhan. 7 N.L.J. 212 = A.I.R. 1925 Nag. 188. 

- Dissolution completed—left out—How 

division to be effected. 

In all cases where, after the dissolution and complete 
winding up of a partnership, an asset which had not 
been taken into account fell in, it ought to be divided 
between the ex-partners or their representatives accord¬ 
ing to their shares in the former partnership. If on 
the other baud no accounts have been taken and there 
is no contest, that the partners have squared up, then 
the proper remedy, where such an item falls in, is to 
have the accounts of the partnership taken I 
a Lord Phillimore.) K. Gopal Chetty v. L. G. Vija- 
yaraghavachariar. 74 I.C. 621 = 45 Mad. 378 = 
1922 M.W.N. 386 = 30 M. L.T. (P. C.) 283 = 
26 C. W.N. 977 = 16 M. L.W. 200 = 
49 I.A. 181 = 24 Bom. L-R. 1197 = 
36 C.L.J. 308 = 20 All. L. J. 862 = 
A.I.R. 1922 P.C. 115 = 43 M.L.J. 305 (P.C.)* 
- Suit for accounts without a claim to dissolu¬ 
tion. 

Where a partner withholds the annual profits of a 
concern from a member of the firm, the partner 
excluded from the profits may bring a suit for an 
account and for his share of the profits and such a suit 
shall not be dismissed for the reason that the plaintiff 
does not claim a dissolution. To hold the contrary, 
would be contrary to the principles of justice, equity 
and good conscience. {Abdul Raoof and Campbell , JJ.) 
Firm of Rai Bahadur Hari Mal Mela Ram v. 
Firm of Kirfaram Brij Lal. 66 I.C. 478 = 

2 Lah. 351 = A.I.R. 1922 Lah. 195. 

Suit for partial account—When relief could 
be given. 

i In regard to suits by one partner against another 




















593 


CIVIL, CRIMINAL AND REVENUE 


594 


PARTNERSHIP—'Accounts. 

for a partial account the general rule applied in India 
is, that, if the account is sought in respect of a 
matter which, though arising out of a partner-ship 
business, or connected with it, does not involve the 
taking of general accounts, the Court will as a rule, 
give the relief applied for. It will be for the Court to 
determine under what circumstances it will be equi¬ 
table to order a partial account, having regard to the 
rights of the parties under the contract. There is no 
rule of law now in force that a partial account can 
be ordered only under exceptional circumstances. 
(A&tftti Raoof and Campbell, JJ.) Firm of Rai 
Bahadhur Harji Mal Mela Ram v. Firm of 
Kirparam Brij Lal, 66 I. C.478=2 Lah. 351 = 

A.I.R. 1922 Lah. 195. 

- Refusal to render Service. 

The fact that certain partners deliberately with¬ 
held their due services under the contract should be 
taken into consideration in a suit for accounts of the 
partnership. (Lord Buck master) W. Krishna macha- 
Riar A. Sankara Sah 57I.C.713 = 

22 Bom. L.R. 1343 = 
28 M.L.T. 265 = 12 M.L.W. 777 = 33 C.L.J. 1 = 
25 C.W.N 314 = A.J,R. 1921P.C.91 

39 M.L.J. 257 (P-C*), 

- Sub-Partner's right to sue for accounts, 

A suit by a sub-partner for an account of the 
partnership is maintainable against his partner and he 
must accept the accounts in the main partnership as 
settled between the partners of that partnership unless 
mala fides or mistake has been shown, (Fawcett, J. 
C. and Kemp A. J. C.) Gidasingh v . Biehchand, 

60 IX. 967 = 14 S.L-R. 193. 

"“Assets. 

—- Goodwill included in. 

The term “partnership assets” must be deemed to 

include the good will of the business, for the plaintiff 
is entitled to a share in the good will as well as to a 
share in the actual assets of the business, 

(Phillips and Thiruvenkatachariar, JJ.) Rama- 
Krishna ayyar v. Muthuswami ayyar. 

121 IX. 609 = 52 Mad. 672 = 29 M.L.W. 560 = 
A.I.R. 1929 Mad. 456 = 56 M. L. J, 657. 

■- Money given away. 

Money or property given away does not continue 
to be the assets of the firm when it is given over to a 
third party. (B. B. Ghose and Roy, JJ.) Solema 
Bibi v. Hafez Mahomed, 104 IX. 833 = 

54 Cal. 687 = A.I.R. 1927 Cal. 836. 

-Costs should come out of partnership assets. 

(Mirza, J.) ANandrao v. Napu. 94 IX. 153 = 
28 Bora. L.R* 386 = A*I.R. 1926 Bora. 289. 
—"Authority. 

- Dealing with surviving partner. 

A party dealing with the surviving partner cannot 
realise upon the latter’s apparent authority of survi¬ 
ving partners if that party does not profess to deal 
with him as such party. (Venkata Subba Rao, J,) 
Babu v. Gokuldoss, 30 M.L.W- 657 = 

A.I.R* 1930 Mad. 393 = 57 M.L.J. 404. 

- - Pronote by some for money due on taking 

accounts—Others not bound. 

Where two of the partners of a firm execute a pro¬ 
missory note in favour of a third agreeing to pay him 
a certain sum of money as being due to him on taking 
partnership accounts, the remaining partners of the 
firm will not be bound by the promissory note. 
(Mukerji and Young, JJ.) Hoshiar Singh v. Uderi 
Ram Singh. 117 IX. 108 = 1929 A.L.J. 929 = 

A.I.R. 1929 All. 542. 

*-The assignee of a partner is not bound by any 

settlement of accounts entered into by the remaining 

D.D. Vol, IV—38 


PARTNERSHIP—Contracts. 

partners behind his back and after notice of assign¬ 
ment : 4 M. L. W. 10, Ref.; A. I. R. 1925 Bom. 347; 
St even sott & Sons v. Akticngeselachaft Fur Carton- 
nagen Industries, (1918) A.-C. 239; Feather Stau 
haugh v. Fenwick. 17 Ves. 298 ; Casstls v. Stewarts, 
(1881) 6 A.C. 64 ; Watts v. Driscoll, (1901) 1 Ch. 294, 
Rel. on. (Ramcsam and Jackson, JJ.) MuthiaH 
Chetty v . Veerappa Chetty. 1211.C. 498=? 

52 Mad. 509 = 29 M.L.W. 636 = 1929 M.W,N. 345 = 

A.I.R. 1929 Mad. 627 = 56 M.L.J. 776. 
- —Debts of old partnership taken over by mem¬ 
bers of the new — Liability. 

If a newly constituted partnership agrees among its 
members that the members of the new partnership 
shall have the power to bind it for the taking on of 
the debts of the previous firm which the new partner¬ 
ship had taken over, that would be binding on the 
new partnership, provided, however, there is anything 
in the transaction to show that the persons who exe¬ 
cuted the bills or notes or whatever are relied upon, 
were purporting to act on behalf of the new partner¬ 
ship. (Coutts-Trotter, C. J . and Srinivasa Aiyangar, 
J.) Panduranga Bhatta v. Krishna Nayak, 

105 IX. 209=39 M.L.T. 266 = 
A.I.R. 1927 Mad. 889 = 53 M.L.J. 303. 
—i—— Arbitration—All partners must join. 

One partner of a firm cannot enter into an agree¬ 
ment to refer a matter in dispute to arbitration on 
behalf of a firm unless all partners join in it. (Addi¬ 
son, J.) Firm Radiiakishen v. Firm Ahsa Mal. 

92 IX. 705=7 L.L.J. 603 = 
A.I.R. 1926 Lah- 91* 

- Release of joint cause of action—Reference 

to arbitration , 

A joint cause of action can be released by any part¬ 
ner so as to validily bind the others in the absence of 
fraud. But a partner cannot bind his firm by sub¬ 
mission to arbitration in the absence of special 
authority. (Raymond, A.J.C.) Firm Mayadas LakH- 
midas v. Firm Bhagvvandas Parmanand. 

76 IX. 359 = A.I.R, 1924 Sind 41. 
- Negotiable instrument by one partner — Lia¬ 
bility of others. 

In the case of partnerships not of a mercantile cha¬ 
racter there is no implied authority in one partner to 
bind the others by negotiable instruments. He must 
have express authority. It is otherwise in the case of 
an ordinary trading partnership, A partnership in a 
Rice Mill is not a trading partnership. 10 L.B.R. 321 
and 39 Bom. 261 Dist, (/?o&/mson, C. J. and Duck¬ 
worth, J.) MauNg PHo Mya v. A.M. Dawood & Co. 

66 IX. 584 = 11 L B.R* 137 = 
A.I.R. 1921 L B. 44. 

—Contracts. 

-- Damages for breach of covenant by one part¬ 
ner—No suit lies. 

The rule is that as between partners ordinarily no 
suit will lie except one for general account. No suit 
lies by one partner against another for damages for 
breach of certain covenants in the partnership deed. 
In such cases the proper course is to bring a suit for 
general accounts and debiting the defaulting partner 
with any loss that might have been incurred by his 
action, in the general account; A.I.R,; 1921 P.C. 9L 
Foil.; 32 Mad. 76, Dist, (Krishnan and Odgers, 
JJ) K. V. Santhanakiushna Naidu V. k. S. 
Chellappa Aiyar. 101 I.C. 390 = 

23 M.L.W. 506=38 M.L.T. 343 = 
A.I.R. 1927 Mad. 650. 

--- —Contract between partners relating to Part¬ 
nership — Material facts must be disclosed . 

Where a contract is entered into by one partner 
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PARTNERSHIP—Contracts. 

with another in relation to the interest of the partner¬ 
ship, the partner is under a duty to make a full dis¬ 
closure of all the material facts which he knows and 
which would assist the other parties in deciding whe¬ 
ther or not to enter into the contract. ( Schxvabe, C.J. 
and Coutts-Trotter, J.) W. Brunson v. John E. C. 
Brunson. 78 I.C. 299 = A.I.R. 1925 Mad. 360. 

- Contract of old firm—Right of new firm to 

enforce. 

* If a partner of a firm retires after the firm has 
entered into a contract and a new partner joins the 
firm, the newly constituted firm is different from the 
old firm and cannot institute a suit on the contract 
entered into by the latter except when the new firm 
took over by arrangement all the liabilities and 
outstandings of the old firm. {Kemp, AJ.C.) Firm 
of ManghoOmal v. Firm Aratmal. 65 I.C. 26 = 
15 S. L. R. 152 = A.I.R. 1922 Sind 13. 

—Dissolution of. 

- Position of Parties in a suit for. 

The position oi parties in a partnership suit is in 
some particulars different from that of the position of 
parties in an ordinary suit (say for money). Thus 
each of the partners to a partnership suit, however 
he maybe formally ranked, is really in turn plaintiff 
and defendant and in both capacities comes before the 
Court for the adjudication of bis rights relatively to 
the other partners which the Court endeavours to 
determine by its decree. Further, in a partnership 
case the positions of the parties may be transposed, 
that is a defendant may become a plaintiff or one or 
more defendants may be found entitled with the 
plaintiff to certain sums of money payable by one or 
more of the remaining defendants. In such latter 
case there is one decree divisible in certain fixed 
proportions among the plaintiff or plaintiffs and the 
particular defendant or defendants. {Broadway and 
Topp.JJ.) Arura Mal Uttam Chand v. Makhan 
Mal Amir Chand. 122 I.C. 730=31 P.L.R. 258 = 

11 Lah. 35t> = A.I.R. 1930 Lah. 725. 

_ —Member of a joint Hindu family represent - 

ing the family in a partnership—Other members 
not necessary parties in suit for. 

Where a member of a joint Hindu family enters 
into a partnership, he might be representing the 
family of which he may be a member and may as such 
be accountable to the other members of the family ; 
but so far as other parties to the deed of part nership are 
concerned, they must confine themselves to the terms 
of the deed itself and cannot be permitted to travel 
beyond it by raising a plea that liis brother, a person 
not party to the said deed, should have been implead¬ 
ed in a suit for dissolution of partnership. [Tek 
Chand and Agha Haidar , JJ.) Manohar I.al V. 
Ram Richhpal. A.I.R. 1930 Lah. 655. 

- Agreement on dissolution—Vitiated by error 

or fraud. 

An agreement entered into on a dissolution will be 
set aside if it can be shown to have been based upon 
error or to have been tainted by fraud, whether in the 
shape of positive misrepresentation or of concealment 
of the truth. {Ananfakrishna Ayyar, J .) Kurun- 
diti Ammal v. Kunhi Kannan. 123 I.C. 596 = 

A.I.R. 1930 Mad. 141. 

- -Suspension of business-inference as to. 

That though it is true that a mere suspension of 
business of partnership does not necessarily lead to 
the conclusion that there has been a dissolution of 
that partnership, still the cessation of the business 
coupled with other circumstances mav legitimately 
lead to the iufuence that the I partnership had been 
dissolved ; A.l R. 1927 P.C. 70and A.I.R,- 1925 All. 


PARTNERSHIP—Dissolution of. 

787, Dist, {Iqbal Ahmad and Kendal, JJ.) BaiJ- 
nath v . Chhote Lal. 107 I.C. 673 = 26 A.L.J. 243 = 

A I R. 1928 All. 58. 

- Balance struck after dissolution—Firm not 

liable. 

After a partnership has been dissolved and accounts 
settled any balance struck by a partner is one without 
authority and consideration. It does not create any 
liability on the firm. {Jai Lal, J.) Bhanun Ram v, 
j i wanda Ram. 95 I.C. 88 = A.I-R. 1926 Lah. 522. 

- Partnership for fxed term—Suit for before 

expiry. 

Even when a partnership is entered into for a fixed 
term a decree for dissolution may be passed when the 
mutual confidence which the partners reposed in each 
other at the time when the partnership was entered 
into has ceased. {Abdul Raoof and Martineau, JJ.) 
Tulasiram v. Dina Nath. 89 I.C. 333 = 

A.I.R. 1926 Lah. 145. 

- Branch firm with other members—Suit to 

wind up both main and branch. 

A suit for dissolution and winding up of a firm and 
its branch firm which consist of certain additional 
partners who have no interest in the main firm is bad 
for multifariousness. 3 S. L. R. 108, Foil. (Rupchand 
Bilaram, A. J. C.) Jethanand v. Chetumal. 

90 I.C. 970 = 19 S.L.R. 39o = A.I.R. 1926 Sind 66. 

- Plaintiff's appropriation of partnership 

amounts as receiver in suit for—Mode of adjust¬ 
ment. 

Plaintiff filed a suit for dissolution of partnership 
against defendant who was his partner. Each part¬ 
ner contributed towards the capital as much as he 
liked charging 9 p.c. interest, and plaintiff was to get 
10 as. share and defendant was to get 6 as. share. 
After his appointment as receiver, plaintiff appropri¬ 
ated a large amount of partnership amount to his own 
use without sanction from the Court. There were 
liabilities due from the firm to others and assets in 
form of book debts due from others, and houses. 

Held : that the proper order to pass is one charg¬ 
ing the plaintiff with the sums withdrawn by him as 
being partnership assets in his hands with at least mer¬ 
cantile interest from the dates of withdrawal, and that 
subject to the discharge of all outside liabilities, costs 
and expenses, the sum so realised ought to be applied 
as far as it would extend in satisfaction of the respec¬ 
tive claims on capital account of the plaintiff and 
defendant, any deficiency being made good out of the 
house properties. ( Lord Blanesburgh.) Mt. Nag 
Kueru. Sham Lal. 92 I.C. 274 = 

1926 M.W.N. 101 = 23 M-L.W. 628 = 7 P.L.T. 275 = 
23 A.L.J. 1045 = A.I.R. 1925 P.C. 257 (P.C.). 
- Partner at will—Right of. 

In a partnership at will a partner is entitled to 
dissolution. It is not an equitable right but it is a 
legal right, under the Code and under the contract. 
{Lord Dunedin.) Ram Singh v. Ram Cm and. 

79 I.C. 944 = 22 A L,J. 14 = 19 M.L.W. 4 = 
1924 M.W.N. 76 = 33 M.L.T. 465 = 26 Bom. L R* 196 = 
2 Pat. L.R. 94 = 5 Lah. 23 = 28 C-W N- 566 = 
5 L.R.P.C. 46 = 51 I.A. 154 = 40 C L*J. 276 = 
2 P.L.R. 1924 = A.I.R. 1924 P C. 2 = 

45 M.L.J. 158 (P.C.). 

Partnership for fixed term—Suit before ex¬ 
piry. 

It is the duty of the Courts to bring about the ful¬ 
filment of the expectations of the parties, and where 
a partnership has been entered into for a fixed term, 
the courts should not permit a partner to drive the 
others to a dissolution. {Abdul Raoof and Camp- 
bel!,JJ.) Firju op Rai Bahadur Hari Mal Mela 
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K AM V. 1'lKM OK KlRPARAM BRIJ I.AL. 66 I.C. 47^ = | 

2 Lah. 391-A.I.R. 1922 Lah. 195. 

- Presumption us to continuance- 

Where the persons who intended to retire from the 
business did in fact continue to associate with its work, 
a presumption may legitimately be drawn in favour of! 
the continuance of the partnership. (Hooker fee and 
Pantim, JJ.) Pulin Bihariv. Mahenprachendra. 
67 I.C. 10 = 34 C.L.J. 495 = A.I.R. 1921 Cal. 722. 

- Stoppage of business—Refusal to advati^e. 

Neither stoppage of business nor refusal of a part¬ 
ner to make further advances on capital account can | 
be treated as dissolution of the firm. (Hookerfee and 
Valtnsley, JJ,) Haramohan Poddak v. SudArson 
PoddAK. 66 I.C. 811 = 25 C-W-N- 847 = 

AI.R. 1921 Cal. 538. 

—Evidence of. 

- —Share not proved. 

The mere fact that a person has not succeeded in 
proving h:,s share in the partnership does not neces¬ 
sarily lead to the conclusion that partnership was not 
entered into. (Shadi Lai, C. /. and Broadway, J.) 
Ghui.am Hussain v. Tull a Shah Ham Saran. 

120 I.C. 170 = A.I.R. 1930 Lah. 142. 

- Absence of deed-How partnership is proved — 

No written agreement—Plaintiff must prove axis - 
tance of partnership—In absence^ of direct evidence 
it is to be proved by correspondence,ad missions, etc. 

Where there is no written agreement of partnership, 
it is necessary for the plaintiff to show that t lie con¬ 
duct of the parties towards one another, the mode in 
which they have dealt with one another, and the mode 
in which each has with the knowledge of the other 
dealt with other people, raises a necessary presump¬ 
tion that a partnership was entered into. As a rule, 
in the absence of direct evidence of partnership the 
relationship is shown by books of account, by corres¬ 
pondence, by the evidence of employees by admis¬ 
sions, and so forth. (LeRossignol and Fforde, JJ.) 
Hakam Rai v. Ganga Ram. 94I-C. 63 j = 

8 L.L.J. 111 = 27 P-L.R. 273 = A-I.R.1323 Lah. 340. 

—Goodwill- 

The goodwill of a business means every affirmative 
advantage, as contrasted with negative advantage that 
has been acquired in carrying on the business, 
whether connected with the premises of the business 
or its name or style and everything connected with or 
carrying with it the benefit of the business : Cruttwdl 
v. Lye, (1810) 17 Ves. 335 ; Trego v. Hunt, (1806) A. 
C. 7, Cons.; Churton v. Douglas, (18591 28 L. J. Cli 
84, Poll. i De Souza, A .J. C.) Haji Abdul Latif 
v. Suleman Umar. 110 I.C. 633 = 23 S- L. R. 471 = 

A. I. R. 1929 Sind 35. 

- Effect of competition on value of. 

The effectiveness of possible or probable competi¬ 
tion should be one of the main determining factors in 
the valuation of goodwill. (De Souzx, A.J. G.) Haji 
Abdul Latif v. Suleman Umar. • 110 I. C. 639 = 

23 S.L-R- 471 = A.I.R. 1329 Sind 85. 

—«——How valued. 

Goodwill is generally valued at so many years pur¬ 
chase on the amount of profits. And these annual 
profits are generally calculated on an average oi 3 
years: Davis v. Hodgson, (1858) 119 R. R, 379; 
Page v. Ratliffe, (1896) 75 L. T. R. 371 ; Von An v. 
Magenheirmer, 115 App. Div. 81; 20 Harv v. Law 
Rev. 235, Cons, (De Souza, A.J. C.) Haji Abdul 
Latif v . Sui.eman Umar. 110 I. C* 639 = 

23 S L R- 471 = A.I.R. 1929 Sind 85. 

—Interest. 

—- Front dale of final decree. 

in an action to dissolve and wind up the affairs of a 
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partnership, until the accounts have been taken it ja 
impossible to say what if anything is due from any 
partner or co-partuers; interest, therefore, should only 
be allowed to the plaintiffs from the date of final 
decree by which the amount (if any) is found to be 
due from the defendants to the plaintiffs and not from 
the date of the plaint. (Lord Russell of Killowen). 
Suleman v. Abdul Latif. 1930 A. L. J. 868 = 
34 C.W.N. 737 = A.I.R. 1930 P.C. 183 (P.C.), 
- Over drawings. 

A partner is not charged with interest in respect of 
overdrawings. (Lord Russell of Killowen). Sule¬ 
man v. Abdul Latif. 1930 A. L. J. 868 = 

34 C.W.N. 737 = A-I-R. 1930 P.C. 185 (P.C.). 
- Assignee,—Claim to interest or profit. 

Where an assignment of a partner’s share the part¬ 
nership is dissolved and a new firm is formed by the 
remaining partners, the assignee is entitled at his 
option either to profits of the new firm or interest : 
A. I. R. 1915 P. C. 116, Rel. on. (Ramcsant and 
Jackson, JJ.) Muthiah Chetty v. Veerappa 

Chetty. 1211. C. 498 = 52 Mad. 509 = 

29 M. L. W. 636 = 1929 M-W.N. 345 = 
A.I.R. 1*29 Mad. 627 = 56 M. L. J. 776 

- Partner Putting in his own money — Entitled' 

to interest. 

Where a partner invests capital of his own in the 
parnership business, he should in equity be allowed 
to charge interest on the capital so employed in mak¬ 
ing up the profit and loss account of business, (obiter) 
(Exparte Chippendale, (1853) Ch. 4 D. M. and G. 19 
36, Foil. (De Souza, A.J.C .) Haji Abdul Latif, 
v. SulemAn Umar. 110 I.C. 639 = 23 S.L.R. 471 = 

A I.R. 1929 Sind 85. 

- As between partners—Honey advanced beyond 

Share capital. 

As a general rule, interest is not allowed between 
partners unless there is an agreement or trade custom, 
but this rule is subject to an important qualification, 
viz., that interest is payable to a partner on money 
advanced by the partner for partnership purposes 
beyond the capital he has agreed to subscribe, 
23 C.L.J, 148, Ref. (As/oh, A.J.C.) Dipchand Golo- 
MAl v. Kishnibai. 108 I.C. 873 = 23 S.L.R. 313 = 

A I R. 1923 Sind 133. 

- On moneys drawn—On advances made after 

preliminary decree. 

Interest on moneys drawn by a partner from the 
partnership funds—be it capital or interest—cannot 
be allowed unless it is so provided in the deed: 
Hcymott v. Meymott, (1852) 32 LJ. Ch. 218, Foil, 
Also interest on advances upto the date not of the 
dissolution which had been effected by the prelimi¬ 
nary decree but right up to the date of final decree 
cannot be allowed: Barfield v. Lough Borough, (1872) 

8 Ch., 1, Foil. (Contts-Trotter, C-J, and Viswa- 
natha Sastri, J.) UmamAiieswaka Mu dam v. 
Munuswami Mudall 94 IX. 306 = 

1923 M.W-N. 465 = A.I.R. 1326 Mad- 642. 

50 M.L.J* 4^8* 

_Interest is not usually allowed by a Court in 

partnership suits, except on sums advanced in excess 
of the capital agreed to be contributed. (Scottr 
Smith and Abdul, Raoof, JJ.) Msx. Ham Fiaki v. 

Sultan Bukhsh. 77 IX. 207 = 3 Lah. 382 = 

A.I.R 1923 Lah. 115. 

_ Partner putting in money beyond Ins share 

capital entitled to interest. ' 

In the absence of an express or implied stipulation 
or trade custom to the contrary, interest is payable 
to a partner for money paid or advanced - by hna 
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to the firm beyond the amount agreed to be subs¬ 
cribed as capital, the payment being treated not as 
an increase of capital but rather as a loan, (23 
C.L.J. 48 Foil. {Haitifax, A.J.C,) Govind v. 
Thakur GaJrasingm. 64 I. C. 183 = 4 N.L.J. 39 = 

A I R. 1921 Nag- 45. 

—Partners- 

■ Fraud practiced by working partners on 
sleeping partners . 

In a suit upon a promissory note it wr.s found that 
working partners of a firm prepared and produced 
accounts before the sleeping partners on the faith 
of which the latter took upon themselves the part¬ 
nership business and sent oft the working partners 
promising to pay them under a promissory note a 
sum of money after giving the former some cash and 
some logs of timber. 

Held , that having regard to the fraud practiced 
upon the sleeping partners as shown by the nume¬ 
rous instances of falsification of accounts by the 
working partners, the settlement was not binding 
Upon the managing partners and that the promissory 
note was accordingly vitiated. 5 M.I.A. 872 (P. C.) 
and Law v. Law (1905) 1 Ch. 140 Ref. {Anantha- 
krishna Iyer, J). Krunnditiammal v. Kunh 
Kannan. 123 I.C. 696 = A-1.R. 1939 Mad- 141- 

—- Retiring Partner*—Rights of—Election as to 

interest or share in profits— When to be made — 
Portion of assets only used—Right to share in 
Profits. 

The retiring partner can, in the absence of an 
agreement to the contrary, claim not only interest but 
at his option either a share of the profits of the 
business which was continued with his assets or in¬ 
terest on the amount of his share of the partnership 
assets- He is not bound to make his election until 
the share of the profits that would fall to him has 
been ascertained and hence his final election must be 
postponed until the accounts have been taken. And 
tor such retiring partner to be able to claim his share 
of the profits, it is not necessary that the whole of the 
partnership assets should be used by the remaining 
partners. For if any portion of the assets are so 
used, the retiring partner, who has a share in every 
portion of the partnership assets, is entitled to a 
similar share in the profits, if any portion of those 
profits has been utilized in making the profits : 
4 M. L, W. 521. Not Appr, ; 23 Bom. 544 (P.C.) ; 
A. I. R. 1924 P. C. 93 and A.LR. 1915 P. C. 116, Rel- 
ou : Manley v. Sartori, (1927) 1 Ch. 157, Foil. ; 
Stevenson & Sons v. Aktiengesellschaft , (1918) A. C. 
239, Cons. {Phillips and Thiruvenkatachariar, JJ.) 
Ramakrishna Ayyar v. Muthusami Ayyar. 

121 l.C. 609 = 52 Mad- 672 = 
29 M-L-W. 560 = A.LR. 1929 Mad- 456 = 

56 M.L-J. 657. 

— —Money-lending business. 

Where money-lending business is carried on by 
certain persons with no other object except to divide 
the interest arising from .the transaction, the persons 
are partners and not mere co-owners. 8 Cal. 1011 
Dist, {Mohiuddin, A. J. C.) Mulchand v. Tara- 
chand. 116 I.C. 646 = A.LR. 1929 Nag. 137. 

— - Execution by one partner—Form of the docu¬ 

ment. 

A pio-aote was headed "The Lahore Cotton Baling 
Press” and signed by one G alone. A suit was 
brought against G and H alleging that H was the 
partner and thus liable. 

Held : that the form of the document showed that 
H was not liable : A. I. R. 1918 P. C. 146, Relied on. 
{Broadway and Agha Haidar, JJ.'jf d . Johnston 

F H r \ 
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v, Mt. Jan Bibi. 


Ill I.C. 645 = 
A.LR. 1928 Lah. 722. 


- Service of Summons — On authorized Agent — 

Liability to decree of individual Partners, 

Where the summonses issued to the firm were duly 
served upon an authorized agent who actually appear¬ 
ed in Court and produced a power-of-attorney execut¬ 
ed by both partners in his favour which empowered 
him to act not only on behalf of the firm, but on 
behalf of each partner individually and jointly : 

Held : that the service on him was service upon 
each partner individually and a decree passed against 
the firm can be executed against the partners indivi¬ 
dually : 19 C. W. N. 1008, Ref. Vekchand, J. 

Lal Chand v. Firm Dwark'adas. 1Q3 I.C. 528 = 

A-LR. 1928 Lah. 528. 

■Sorrowing from Finn by one Partner- 
Mortgage falling to the share of one—No assign¬ 
ment—Maintainability of a suit by him, 

One of the partners of a firm borrowed money 
from the firm and executed a mortgage in favour of 
the firm. After dissolution of the firm, accounts were 
settled and it was arranged that another partner 
should have the mortgage as his share of profits due 
to him. No formal assignment of the mortgage was 
made. Assignee of the mortgage sued on the mart- 
gage. Ocher partners, who were on record, did not 
challenge his right to sue. 

Held : that the suit is maintainable although no 
forma! assignment was obtained : 11 M.L.T, 246 and 
A.I.R. 1921 Mad. 137, Dist.; 21 M.L. J. 8), Appr. 

Held : further, that the mortgage debt was a valid 
debt although one of the mortgagees was the same 
person as the mortgagor; and the mortgage was 
enforceable for there is nothiug in law to prevent a 
partner borrowing from his firm and being in the 
position of a debtor to his firm : 32 Mid. 76 Foil. ; 
A.I.R. 1925 Mad. 737 and Jackson v. Shephard, 149 
E. R, 830, Rel. on; Boyce v. Edbrooke , (1903) 1 Ch. 
835 and Napier v. Williams, (LJll) 1 Ch. 351 Dist. 
{Wallace, J.) Jagannadhia v. Narasimham. 

113 I.C. 669=1928 M.W.N. 690 = 

A.I.R. 1928 Mad. 1133. 

- Entertainment allowance. 

If a partner, who entertains customers, wishes to 
be re-imbursed, he should take the precaution of 
having an agreement made for an allowance: (English 
Case-Jaw discussed.) {Aston, A.J,C.) Dipchand Golo- 
mal V. Kishnibai. 108 I.C. 873 = 23 S-L.R. 313 = 

A.I.R. 1928 Sind 133. 

Accommodation to another firm—If Partners 
in that firm. 

Where one firm was helping another firm by advanc- 
mg money to discharge a portion of their income-tax 
liabilities, it is not a sufficient proof that the partners in 
the one concern are necessarily partners in the other. 
{Le Rossignol and Fforde, JJ.m akam Rai 0. 
Ganga Ram. 94 LC. 633 = 8 L.L.J. 111 = 

27 P.L.R. 2/3=A I.R 1926 Lah- 340. 

Loss due to negligence—Liability of negli¬ 
gent partner. 


j. ^ f Ail a null 1UL ILJJ 

a dissolution of partnership, for the probable loss su 
tamed b} the firm owing to the neglect or failure 
one partner to carry out the duties imposed upon h 
by the pai tnership agreement to the prejudice of t 
firm s business. {Macleod, C .J. and Coyajee ,, 

Mahadkv V1THO Patil y. Ganoo Changoo Patj 


87 I.C. 735 = 27 Bom.L.R, 500- 
_ D A.I.R. Ia25 Bom. 324. 

,7 ^ e * urtt °f goods after dissolution—Liability 

of firm to goods retained , 
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Where goods are sent to a firm on inspection dur- 
ing the continuance of the partnership ,ind out of 
them those that are not required are returned after 
the dissolution of the partnership, though the cause 
of action may not arise till the unrequired goods are 
returned, yet all those persons who were members of 
the firm at the time the goods were sent to it on ins¬ 
pection will be liable for the goods taken. {Buckland. 
J.) Maurice Mayahas v. W. Morley. 87 I.C. 508-’ 

29 C W.N. 4)5 = A.I.R. 1925 Cal. 937. 

—- Claim of one partner—Separate action—If 

sustainable. 

Unless the claim by a partner to recover a sum of 
money from the other partners in respect of a tran¬ 
saction of the partnership forms part of the inquiry 
in the action for winding up the partnership, ,it is not 
sustainable; no suit will lie therefor after limitation 
has expired for a suit for an accouat. (+5 Mad. 378 
(P.C.) Ref, to .),{Ra>nesam and Jackson, JJ.) Rama- 
swami Nathan v. Muthiah Chetty. 85 I.C. 931 = 

43 Mad. 433 = 31 ML.W. 75 = 
A.I.R. 1923 Mad. 273 = W M.L.J. 323. 

——Sou of partner—Liability as partner. 

Where a father and son are joint and the father 
carries on a business which becomes involved in diffi¬ 
culties, the son does not make himself liable as a part¬ 
ner by assisting his father in his difficulties by writing 
letters and signing them in the name of the firm, by 
appearing in legal proceedings against his father, etc. 

(Raymond and Pereival , A.J.Cs.) 'ljlsidas Avian- 
mal v. Messr. Lyon Lord & Co. 83 I.C. 331 = 

18 S.L.R. 117=A.I.R. 1323 Sind 225. 

Son's- name—Business carried on in—If son 
a partner . 

The mere fact that a man carries on a 
business in the name of his son does not establish that 
the son is a partner in the business. The firm being 
named after the son may be due to the father regard¬ 
ing the son's name as propitious for the purpose of the 
business. The use of the name could not make the 
son a partner unless there was a consentient act on 
his part indicating that he was a member of the firm. 
{Raymond and Percival, A.J’Cs.) Tulsidass 
Amanmal v . Messrs. Lyon Lord & Co. 

86 I.C. 934=18 S-L R. 117 = A.I.R. 1323 Siud 223. 

-Son joint with father—Right in father's busi¬ 
ness. 

The fact of the son being joint with his father does 
not ipso facto give the former any right in his father’s 
business unless it be a joint family business. {Ray- 
mond and Percival, A.J.Cs.) Tulsidas Aman- 
MAL v. Messrs. Lyon Lord & Co. 86 I.C 934= 

18 S.L.R. 117 = A I R. 1925 Sind 225. 
7‘ *Absent partner—Breach of license by one 
partner—Liability of absent partner—Nature of 
partnership liability. 

Two excise licensees J. and T. who were partners in 
n country liquor shop license had been convicted un- 

? er u 4 of the ExciS3 Act 1910 of commit- 

mg a breach of the conditions of the license by 
selling liquor out of the prescribed hours and also b/ 
selling adulterated liquor, T. was present at the shop 
when these offences were detected. J. the other 
icenaee was not present and there was no suggestion 

ab0ttt lbe icre 6“l« sal*. 

., * ~ at J 3 * conviction was right, he beimr 

r» a r, T - 124 e - 423 a,,d 9 a - lj - 233 Ref > 

SI the nature of the LinL The 

S which decides the crimi- 

the law of agency just like the law %33£l& 
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servant, and ior this purpose two partners stand to 
one another in the same relation as master and ser¬ 
vant. (Walsh, J.) Jwala Prasad v. King-Empe- 
R0R * 82 I.C. 139 = 45 All. 642 = 

25 Cr.L.J. 1211 = A.I R. 1924 All. 101. 
— —Promoters of Company. 

Promoters of a company are not partners but may 
be such if promoting is carried on as a business or if 
some business incidental to promoting is carried on as 
business. (Mookerjee and Rankin, JJ.) William 
Rowe Rae v. Lewis Pugh Evans Pugh. 

83 I.C. 970 = 39 C-L.J. 537 = A.I,R. 1924 Cal. 940. 

—Sorrowing by one. 

Where one partner borrows money for partnership 
business and it is put down to the account of the 
partnership, both the partners are liable. (Maung 
Km, J.) Maung Po Sin v. Vellayappa Chetty . 

62 I.C. 315 = 10 L.B.R. 321. 

■ •Jr editor—Partner can also be creditor but 
other partners only contribute proportionately, 

A partner in a firm can have a dual capacity, that 
of creditor of the firm as well as that of partner in it; 
in the absence of an express or implied stipulation or 
trade custom to the contrary, interest is payable to a 
partner for money paid or advanced by him to the 
firm beyond the amount agreed to be subscribed as 
capital, the payment being treated not as an increase 
of capital but rather as a loan. (23 C. L. J. 48, Foil.) 
But such partner is not only a promisee of the firm, 
but he is also one of the joint promisors to himself, 
and under the second paragraph of S. 43 of the Con¬ 
tract Act he can only call upon each of the other 
joint promisors to contribute equally to the payment 
to be made to himself as promisee. (Hallifax, A. J. 

C.) Govind v. Thakur GAjrasingh, 

641.C183=4:N L.J. 33 = A.I.R. 1921 Nag. 45. 

— •Burma Railways. 

The Burma Railways Company are not partners 
with the Secretary of State for India and are there¬ 
fore not owners of the Railway system and all its 
premises in virtue of being partners with the Secre¬ 
tary of State for India. {Robinson, C. J. Maung 
Kin and Heald, JJ.) Burma Railways Com¬ 
pany v. Secretary of State. $4 i.c. 801 = 

11 L.B.R. 33 = A.I.R. 1921 L.B. 9. 

—Suit. 


- Recovery of money. 

When there has been a partnership there can be no 
suit for the recovery of the money due until it is 
known what amount is due. {Dalai, J .) Gur Diyal 
v . Sukhnandunlal. hj i.c. 824= 

A.I.R. 1929 AH. 236. 

- —One partner can sue on a contract in his 

name . 

There is no absolute rule of law that one partner of 
a firm cannot sue for a debt that is due to the firm, 
A partner with whom a contract has been personally 
made is entitled to sue upnn that contract in his own 
name without joining the co-partners as plaintiffs, al¬ 
though the benefit of the contract would result to the 
partnership firm : that is really an illustration of the 
rule that an agent, having au interest in the contract 
which he has entered into on behalf of his principal 
is entitled to sue in his own name : 14 Mo^re P. C. 
160; 24 Mad. 130 and A.I.R. 1923 Bom. 547, Foil. 
{Fawcett and Murphy , JJ .) Kapurji Magniram 
v. Pannaji Devichand. 113 I.C. 341 = 

53 Bom. 110 = 30 Bom.L.R. 1560= 

A.I.R. 1929 Bom- 177- 


>Suit as between partners. 


The rule is that as betweea partners ordinarily no 
suit will lie except one for general accouat. {Krishna# 
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PARTNERSHIP-Suit. 

andOdgers, JJ .) K. V* Santhakrishna Naidu v 
K. S. Chellappa Iyer. 101 I.C. 330 = 

25 M.L-W. 536= A.I.R. 1927 Mad. 650 = 
- ■ : 38 ML.T. 345. 

——Between partner^ for private debt. 

One partner can sue another for advances made by 
him not to the partnership concern, but to the other 
partner in respect of what he is to contribute to the 


PARTNERSHIP—Miscellaneous. 

money to B, it did not operate as a payment to B 
such as would put an end to the partnership and 
therefore the partnership subsisted until the money 
was actually received by B and the mill was made 
overtop. (Heald and Cunliffe.JJ.) MaUNG Tun 
Myein v. Maung Sein Yon. iqi £C. 329 = 

6 Bur. L. J. 23 = A.I.R. 1927 Rang 330. 

—- Partnership for a fixed term, liable to disso- 

joint capital. (Madhavatt Nair, J.) Uthira Red- lution after notice—Any other mode of dissolution 
diak v. Muthu Reddiak. 97 I.C. 7o?= i must be strictly proved. 


A.I.R. 1927 Mad. 68. 

—- Between partners--Action without calling for 

general accounts—When maintainable. 

It was a very well established rule in English Law 
that Courts would not interfere between one partner 
and another unless it was for the purpose ot dissolv¬ 
ing the partnership, or if it was dissolved, of finally 
winding up its affairs. This rule has in later years 
been considerably relaxed because it was found to 
work hardship in certain cases and in the result 
Courts have interfered in order to prevent a partner 
deriving advantage from his own misconduct and have 
not insisted on the other partners submitting either to 
continuance of the wrong or to a dissolution. But the 
question as to whether an action should be allowed to 
be maintained without taking a genera! account of the 
partnership dealings must depend i or its answer on 
the circumstances of each case and upon whether 
justice can really be dene without taking such 
account. The principle is that, where justice requires 
that all the dealings of the partnership should be 
finally determined, the Courts will not allow a partial 
account to be taken but when the basis of the claim 
is unconnected with the partnership business, or is 
only very remotely connected theresvith, an action is 
maintainable, when no injustice is caused by dealing 
with this one claim separately. (English and Indian 
Case Law discussed.) (Phillips and Odgers, JJ. 
Ramaswami v . Muthukakuppan. 88 I.C. 153 = 
1925 M.W.N. 497 = A.I.R. 1925 Mad. 737 = 

48 M-L.J. 444. 

- Against one partner bona fide submission to 

arbitration—^Liability of others. 

Where one of several partners who is sued by a 
third party submits the dispute to arbitration, the 
award will not bind the other partners at the instance 
of the third party. Where however the submission 
has been made in good faith and the partner has to 
make payments in accordance with the award passed 
in the submission in good faith, then the partner is 
entitled to claim contribution from his partners on the 
basis of the award. (Abdur Rahim, O.C.J. and 
Moore, J .) Venkatachallam Chetty v. Rama- 
nadhan Chetty. 53 I.C- 501 = 1920 M.W.N 502 = 

12 L.W. 228 = 39M.L.J. 269. 

—Termination of. 

*- Buying out a partner—Payment to arbitrator 

with notice not to pay—If operates as termination. 

A and B , joint partners in a mill, disagreed and 
referred their dispute to arbitration. Arbitrator decid¬ 
ed that A should pay B certain amount and buy him 
out by a certain date. A paid the amount to the ar¬ 
bitrator, but gave him notice not to pay to B as he 
would take the matter to Civil Court. Civil Court 
upheld the award and the money was paid to B after 
some years and mill conveyed. A sued B for mesne 
profits from the date of deposit with arbitrator to the 
date of delivery of possession. 

Held : that, although the payment to arbitrator 
was a payment within time under the award so as to 
extinguish A's right to buy out B, nevertheless in 


Where a partnership has come into existence for a 
fixed period with a clause enabling one partner to 
dissolve by giving notice of a specified period to the 
other, then any other method of dissolution by agree¬ 
ment between the partners must be strictly proved, 
and where the party on whom the onus of proof lies 
relies on a document to prove the dissolution and the 
document can with equal justification be read as 
having two different meanings then the party fails ta 
satisfy the onus which lay upon him. (Macleod, C.J., 
and Coyajee , J.) Ramanujachary v. Pohoomal 
b ROS. 99 I.C, 495 = 28 Bom. L.R, 1275 = 

59 Bora. 665 = A.I.R. 1926 Bom. 585. 

- Partnership continues upto the date of the 

final decree. 

Where a partnership is dissolved by the death of a 
partner, and a suit is filed for accounts the business is 
to be regarded as a continuing business upto the date 
of final decree. (Lord Par moor.) Haji Hedaye- 
tulla v. Mahomed 81 I.C. 525 = 

22 A.L.J. 332 = 5 L.R.P.C. 103 = 13 M.L.W. 425 = 

34 M L.T. 69 = 1924 M.W.N 660 = 
29 C.W.N. 161= A.I.R. 1924 P.C. 93 (P.C.). 
-—;—Refusal or neglect to perform duties—Disso- 
lution—How effected. 

Refusal and neglect on the part of any one partner 
to perform the duties undertaken by him would give 
to any other partner the right to apply for dissolution 
or without legal proceedings the partnership could by 
agreement be dissolved, but for such agreement the 
consent of all the partners is necessary, otherwise the 
partnership can come to an end only by effluxion of 
time. (Lord Buckmaster.) W. Krishnamachariar 
v. A. Sankara Sah. 57 j.q, 7^3 — 

22 Bom. L R. 1343 = 28 M.L.T. 265 = 
12 M.L.W. 777 = 33 C.L.J. 1 = 25 C.W.N. 314 = 

A I R. 1921 P.C. 91 = 39 M.L.J. 257 (P.C.) 
—Winding up. 

Receiver appointed—Reference to arbitration 
of any question of liability if could be made. 

Where there is a Receiver in existence winding up 
the partnership affairs of a firm under the Court, and 
he has been given full powers to collect all outstand¬ 
ings and to pay debts and to distribute the surplus, it 
is not possible for the managing partner of the firm to 
refer to arbitration a question as to whether the firm 
owes anything to anyone. (Addison, J .) Firm 
Radha Kishan Chunni lal v. Firm Asha Mal 
Ishar i )as. 92 I.C. 705 = 7 L-L J- 603 = 

A.I.R. Ia26 Lah. 91. 

—Miscellaneous. 

“Death of one partner. 

Where a partnership is continued after the death of 
one of the partners it is technically a new partnership 
and not the old partnership. (3 S, L. R. 108 and 
7 S.L.R. 85, Foil.) (Kennedy, J.C., and Lobo A.J.C.) 
ianumal v. Gangaram. 94 i.c. 547 = 

A.I.R. 1925 Sind 103. 

Partnership suit—Patent right involved —* 


Court must decide—special Court—Duty of 

, .... , The Court, which is bound to determine and to 

View of the notice to the arbitrator not to pay the | determine finally and to dispose of questions arising in 
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PART PERFORM ANCE—Applicability. 

the partnership suits, cannot shirk its duty in deciding 
how the partners intended the patent rights to be 
dealt with, merely because special powers have been 
given to litigants to apply to another Court. I'he 
special Court under the Patent Act would be bound, in 
deciding any matter in relation to a patent in accord¬ 
ance with the sections of the Patent Act. to decide the 
controversy with reference to what had been esta¬ 
blished by the findings of the Court in the dissolution 
of the partnership which would be binding upon the 
parties, in any controversy under the Patent Act. 
(TTa/s/i, /.) Jwala Prasad v. Raghubir Prasad. 

70 I.C. 833 = A.l.R. 1923 All. 17. 

PART PAYMENT. 

See Lim. Act, S. 20. 

PART PERFORMANCE. 

See also (1 ) Evidence Act, S. 115. 

(2) T.P. ACT, Ss. 53-A.54, 59, 107, 116, 119. 

Applicability. 

Completed contract. 

Compromise. 

Essentials of. 

Exchange. 

Evidence. 

Failure of registration. 

Gift. 

. Lease. 

Mortgage. 

. Relinquishment. 

Scope of. 

Specific performance. 

Suit for ejectment. 

Suit for possession. 

Miscellaneous. 

—Applicability. 

- Non-fulfilment of statutory conditions. 

Where the statute makes it imperative that certain 
conditions must be fulfilled, the non-fulfilment of the 
conditions cannot be supplied by invoking the doctrine 
of part performance. and NiamatullahtJJ.) 

Bank of Upper India Ltd. v. Arif Husain. 

1930 A-L.J. 1157. 

-- —Right to Specific performance barred. 

Held, that the doctrine of part performance was not 
rendered inapplicable merely because the defendant’s 
right to obtain specific performance of the contract of 
sale had become barred by limitation on the date of 
suit. 46 M. 919 (F. B.}, relied on. ( Anantakrishna 
Aiyar. J.) Na ganna v. Appalaraju. 

1930 M.W.N. 32C. 

— Gift by Burmese Buddhist—Subject to dis¬ 
charge liabilities—Doctrine does not apply . 

When a Burmese Buddhist directs one of the heirs 
to discharge his liabilities which are a good deal less 
than the value of his properties, and take over his pro¬ 
perties, the transaction is equivalent to a gift of the 
excess of the property over the debt, or a will of that 
excess, it may be a death-bed gift of that excess. The 
principle, therefore, of part performance, which 
applies to a purchaser of the property for considera¬ 
tion has no application to such a case and if such heir 
discharges the liabilities by selling a portion of the 
property, he holds the other property on behalf of 
other heirs. {Chart, J.) MAung Thu v. Maung 
Shvve Hla. ’ A I R. 1929 Rang, 272. 

—Invalid agreement . 

Where there is no valid and binding agreement, 
principles of part performance are of no avail, (Chari 
and Mya Ba.JJ.) Ma NgWE Hmon v. Maung San 
YaUK, A.I.R, 1929 Rang. 181. 


PART PERFORMANC E-Applicability. 

- Ceylon Ordinance 7 of 1840, Cl. 2. 

The doctrine of part performance has no applica¬ 
tion to the more stringent provisions of Cl. 2 of the 
Ceylon Ordinance 7 of 1840 by which an agreement 
as to land not duly attested by a notary and two wit¬ 
nesses is rendered of no force or avail in law. (Lord 
Chancellor.) John II. Arsecubratue v. J. B, M, 
Perera. Ill I.C. 351 = 1929 M.W.N. 1 = 

A.I.R. 1928 P C. 273 (P.C.). 
- Doctrine cannot override Transfer of Pro¬ 
perty Act. 

A rule of equity can never be put forward to annual 
a positive enactment, and so the doctrine of part per¬ 
formance cannot override the provisions of the Trans¬ 
fer of Property Act as regards sale, mortgage, ex¬ 
change, gift and lease : A. I. R. 1914 P. C. 27 Expl. : 
37 Bom, 198 (P. C.) ; A. I. R. 1916 P. C. 139 ; and 
A. I. R. 1928 P. C. 273; Rel. on. ( Sulaiman. Ag. C.J, 
and Maker ji and Boys, JJ.) Ramgopal v. Tulsi 
Ram. 116 I.C. 861 = 51 AH. 79 = 26 A.L.J. 952 = 

A.I.R. 1928 All. 641 (F.B.). 
——— Contract to convey by guardiatt—Possession 
delivered—'Applicability of doctrine against minor. 

The matter cannot be regarded as different even if 
there was not only a contract by the guardian to con¬ 
vey the property, but, pursuant, to the contract the 
guardian, by way of partly performing the contract, 
has placed the other party in actual possession, for 
the doctrine of part-performance, being an equitable 
doctrine, can be held to apply to the person concern¬ 
ed, and if the contract is not a contract of the plaintiff 
who is suing, the equitable principle cannot be in¬ 
voked against him : A. I. R. 1928 Mad. 407, Rel. on. 
(Wallace and Srinivasa Ayyangar, JJ.) Moova 
Nageswara Rao v. Mandava. 110 I.C. 492 = 

1928 M.W.N, 214 = A.I.R. 1928 Mad. 830. 

- Transaction void ah initio. 

Where the flaw in the transaction is not a mere 
defect of form or the absence of some formality 
normally necessary, but the transaction is one which 
is void ab tnitio, the doctrine of part performance 
cannot be applied. (Findlay, J. C.) Narayan v'. 
Vithoba. 100 I.C. 863 = A.I.R. 1927 Nag. 177. 

Vendor and Vendee—Third party—Doctrine 
does not apply to. 

The doctrine of part-performance is one of equit¬ 
able estoppel and a third party not being privy to the 
transaction on which the estoppel rests can take no 
advantage of it. The sale, even in the absence of a 
registered deed to evidence it, may be an effective 
sale by reason of the estoppel as a transaction between 
the vendor and the vendee, but there the estoppel 
ends. (Wazir Hasan and Gokaran Nath Misra , JJ.) 
Mathura v. Udebhan Singh. 106 I.C. 360= 

4 0 W.N. 913 = A.I.R. 1927 Oudh 482. 

- Doctrine applies even as between vendee and 

third Person. 

The application of the doctrine of part performance 
is not limited to the cases directly between the 
purchaser and the vendor. Where the purchaser of 
land has paid the consideration and got possession of 
the land by virtue of the sale, then, even though no 
registered deed of sale is executed, a purchaser of the 
land, in execution of a decree against the vendor, 
gets no interest in the land. [Mya Bu , J.) Sit 
Chauk v. Manu Maih. 104 I.C. 361 = 

6 Bur- L-J. 96=A.I R. 1927 Rang. 234. 
- Incomplete executory contracts-^—Unenforce¬ 
able Executed contract—Neither party can resile 
from. 

Where the conduct of the parties creates a situa¬ 
tion in which the parties stand upon nothing but an 
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PART PERFORMANCE— Applicability. 

engagement which is not final or complete the locus 
penitentiae is not excluded; that is to say, where the 
parties have given mutual promises but nothing has 
been done, the consideration is not performed on 
either side and the contract remains merely executory; 
then unless it is clothed in the legal forms which 
make it binding it cannot be enforced against either 
party by the other, but where parties agreeing not to 
go to law and not to fight out their disputes but by a 
mutual arrangement carry into execution their mutual 
promises so that the original contract by which they 
decided to terminate the disputes becomes an execut¬ 
ed contract on both sides, and nothing remains to be 
done, the parties continuing each in the enjoyment of 
the interest which the other agreed that lie should 
take, the Courts in ndia applying the rule of equity 
and good conscience will not permit either party who 
has bound himself both by the contract and by its 
performance to repudiate what he has done, and will 
also prohibit any person claiming under him from 
attempting the same thing, (42 Cal. 801; 14 A, L. J. 
449, Foil.) (Walsh, A. C. J, and Ryves, J.) Mr. 
Kunti v. Gajraj Tevvari. 83 I,C. 297 — 

22 A.L.J. 779 = 5 L.R.A. Ciy. 568=46 All. 847 = 

A.I.R. 1924 All. 826. 
— - -The applicability of the doctrine of part per¬ 

formance is not limited to cases where the right to 
sue for specific performance is not barred on the date 
of the subsequent suit. (Phillips and Venkatasubba 
ROO.JJ') VI2AGAPATAM SUGAR DEVELOPMENT Co. 
Ltd., v. Muthurama Reddi. 76 I.C. 894 = 

A.I.R. 1924 Mad. 296 = 45 M.L.J. 826. 

- Extent of, in India. 

The English doctrine of part-performance applies 
in India as being a principle of natural justice, viz., 
to prevent the success of fraud in land transactions! 
No doubt to establish the application of that principle, 
it must be shown that the respective parties have so 
changed their respective positions that the change can 
only be referable to the contract alleged. 42 I. A. 1 * 
A. I. R. 1921 Bom. 401 Foil, (Marten and Fawcett, 
JJ.) Sandu Valji v. Bhikchend Surajmal 
75 I.C. 118 = 47 Bom. 621 = 25 Bom L.R. 381 = 

„ , A.I.R. 1923 Bom. 473. 

■The doctrine of part-performance is only appli¬ 


cable where specific performance could have been 
obtained. (Woodroffe and Cuming, JJ.) Lakhi Pria 
Guha v . Nanda Kumar Basil 84 I.C. 525 = 

t A.I.R. 1923 Cal. 345. 

-- Incomplete engagement—Power to resile 

/torn—Carried into effect by actings and Conduct— 

Imperfectly clothed transactions—Rule abblies — 
Test. 

Though a party has complete power to resile from 
an incomplete engagement, such a power will be 
denied when the acting and the conduct of the parties 
have carried the incompletely executed engagement 
into eflect. But in order to exclude the plea of locus 
penitentiae, a party must have his claim, not upon 
the incompletely executed engagement, but upo l the 
equities that arise from the actings and the conduct 
of the parties. The equitable rule applies to imper¬ 
fectly clothed transactions, transactions which in Eng¬ 
land ought to be evidenced by writing but are not 
evidenced by writing, which in India ought to be 
evidenced by a registered document but are not 
evidenced by registered document, and it is well esta¬ 
blished that, provided there have been actings and 
conduct of the parties unequivocally referable to the 
en fs a f 3 crn ent and productive of alteration of circum¬ 
stances, loss or inconvenience, a party can found upon 
the equities arising from the acts done though not 


PART PERFORMANCE—Compromise. 

upon the engagement itself. (D^s and Kulwant 
Sahay, JJ) Man Singh v. Nawalakh Dati. 

73 I C, 822 = 2 Pat. 607=4 P.L.T. 335 = 

A.I.R. 1923 Pat. 492. 

- Exchange of land—Unregistered deed—Plea 

of invalidity—If avails. 

Where plff. claiming as heir of her father sued for 
joint possession of land on declaration of title and it 
was proved by the defence that the father had ex¬ 
changed the suit land for some other land, held, that on 
the equitable doctrine of part performance the plaintiff 
could not question the validity of the exchange on the 
ground that it had been effected by an unregistered 
document. (Huda, J.) Meher Ali v. Arbtunessa 

67 I.C. 167 = 25 C.W.N. 905. 

—Completed Contract. 

- Omission by mistake—Sale-deed acted upon — 

Item omitted by mistake — Vendee’s title good. 

Where a certain item of property sold is not 
mentioned in the sale-deed by mistake but the vendor 
gets the consideration and the sale is acted upon, 
the mere fact, that due to omission of the property in 
the deed there is no registered document in respect of 
that property will not defeat the title of vendee: 
42 Cal. 801, Foil. (Iqbal Ahmad, J.) Kesho Singh 
v. Roopan Singh. loo I.C. 568 = 

. .. A.I.R. 1927 All. 355. 

" Estoppel—Consideration paid—Proprietary 

rights transferred, though no deed was executed — 
Vendor estopped from claiming title. 

Where no written deed is executed but the vendee 
pays consideration to the vendor who in lieu of the 
consideration transfers to him lull proprietary rights in 
the premises, the vendee is entitled to invoke to his aid 
the doctrine of part performance under which the 
vendor is estopped from claiming any title to those 
premises as against the vendee and the persons who 
are claiming as the vendor s heirs, are similarly 
estopped: A.I.R. 1914 P. C. 27 and Maddison v. 
Alderson (1883) 8 A.C. 473, Rel on. (Stuart. C.J. and 
Raza, J.) Mt. Husnaini Begam v . Mt. Sultani 
Begam - 105 I.C. 479 = 1 L.C. 508 = 

_ A.I.R. 1927 Oudh 485. 

Right to redee n oral sale to mortqaqee in 

MAM_‘J n* * 1 J . . 


^destr^d ^ l tce sa ^ e —Right of redemption 

Sale though oral and though requiring registration, 
bj mortgagor in favour of the mortgagee, who has 
got into possession under an oral mortgage and who 
has paid the price of sale to the mortgagor, will destroy 
the right of redemption even though the right of the 
purchaser to sue for speciGc performance is barred by 
limitation on the date of the redemption suit 
I (Duckworth, J.) Ma Ma E. v. Mg Tun. 

84 I.C. 517 = 3 Bur. L.J. 214=2 Rang. 479= 

A.I.R. 1925 Rang. 119. 

^ Possession—Vendee already in possession— 
Purchase money paid—No registered conveyance — 
v etui or aztittot recover , 

\\ bun plaintiff agreed to sell certain property to 
defendants, who were already in possession, and 
defendants paid up the purchase money, but omitted 
o take a registered conveyance, plaintiff is not entitled 
to recover possession, even though the right to obtain 
specific performance of the agreement to sell had be- 

MrV!, mC i' barred ' {Pratt, J.) Mg. Shwe H Mon v. 
Mg. Tha Byon. 72 I, C . 6 = 11 L.B.R. 462 = 

—Compromise. AXR * 1923 Rang * 125< 

“ V acUA 

Even where a compromise or settlement is defective 
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PART PERFORMANCE—Essentials of. 

or inchoate and insufficient to make a final and validly 
concluded agreement, the subsequent acts of tlic 
parties mav supply all defects. In fact, when the 
actings and conduct of the parties are founded upon 
it, as iu the performance or part performance of an 
agreement, the locus penitent itie , which exists in a 
situation where the parties stand upon nothing but an 
engagement which is not final or complete, is exclud¬ 
ed, for equity will support a transaction, clothed im¬ 
perfectly, in those legal forms to which finality atta¬ 
ches, after the bargain has been acted upon. (Kan- 
haiya Lai , J t C.) Raghubar v . Ram Bharose. 

66 I.C. 412 = 8 O.L.J. 392 = 

„ A I R. 1922 Oudh 217. 

—Essentials of. 

- —Writing not essential. 

Writing is not a necessary preliminary condition be¬ 
fore the doctrine of part perlormance could be in- 
voked. That being so, the absence of any writing in 
connexion with a ryoti land exchange is not a valid 
objection. (Ananthakrishna Ayyar, J.) Putt A 
! elamiah v. Venkata Kumara Mahipati Surya- 
rao Bahadur Garu, 121 I.C- 765 = 

A.I.R. 1930 Mad. 1. 

' Actings of parties referable to agreement. 

An essential condition for the application of the 
doctrine of part performance is that there are such 
actings of the parties as must be unequivocal and in 
their own nature referable to the agreement alleged : 

1 P. L. T, 354, Foil. (Fazl Alt and Chatter ji, JJ,) 
Mt. Ramjhari Kuer v. Gokul Singh. 

123 I.C. 408 = 11 P.L.T. 398 = 
A.I.R. 1930 Pat. 61. 

* 'Change in the position of parties referable 
only to the contract. 

The doctrine of part performance is only applicable 
in cases where it is found that the parties have so 
changed their respective positions that the change 
can only be referable to the alleged contract : A.I.R. 
1923 Bom. 473, Foil. 

The underlying principle is, both sides by their 
conduct must have shown that, although the docu¬ 
ments of title are void for want of registration, yet the 
transaction has been acted upon. ( Fawcett and 
Madgavkar, JJ.) Satyadhyantirth v. Raghunath. 

96 I C. 827 = 28 Bom.L.R, 743 = 
RH-!f A.I.R. 1926 Bom. 384. 

■- Acts alleged to constitute, must be referable 

tocontract alone. 1 g| W — 

To make the acts of part performance effective 
they must be consistent with the contract alleged and 
also such as cannot be referred to any other title than 
a contract, nor have been done with any other view or 
design than to perform a contract. 

Plaintiff sold his house to defendant but remained 
in possession as tenant of defendant. There was an 
agreement between the parties to resell the house to 
plaintiff if the price was paid within a certain date. 
No payment was made but plaintiff continued in 
possession and defendant accepted rent of period 
even after the date fixed for payment. 

Held : that the act of continuing in possession was 
not an act of part-performance referable to the con¬ 
tract of re-sale alone. ( Ramesatn , J.) Dakshina- 
MURTHl MuDALIAR V. DhANAKOTI AMMAL. 

87 I.C. 552 = A.I.R. 1925 Mad. 965=48 M.L.J. 661. 

—--Essentials of doctrine of part performance are 

given in detail. {Wazir Hasan and Pullan,A.J. 
Cs.) Bansi )hak v. Ajudhia Prasad. 

82 I.C. 333 = 27 O.C. 175 = U?O.L.J. 619 = 

A.I.R. 1925 Oudh 120. 


PART PERFORMANCE—Failure of Registration. 
—Exchange. 

■;- Oral agreement—Actual exchange—Parties 

in Possession since—Doctrine applies. 

Where in pursuance of an oral agreement there has 
been an actual exchange of land and the parties have 
remained in possession ever since that date without 
any question being raised, the doctrine of part per¬ 
formance applies, and, therefore, the bar under S. 54, 
Transfer of Property Act, is in reality removed: 
A.I.R. 1923 Bom. 473, Foil.: 40 Mad. 1134 (F.B.), Not 
Foil. {Marten , C. J. and Crump, J.) Dada Vaku 
v. Bahiru. 105 I.C. 754 = 29 Bom. L.R. 1419 = 

A.I.R. 1927 Bom. 627. 

—Evidence. 

- Verbal contract—When provable. 

! there is a part performance by a party seeking 
relief proof will be admitted of the verbal contract in 
cases where an action for specific performance would 
lie : 4 P.L.T. 657, Foil. ( Fazl Ali and Chatter ji, JJ.) 
Mt. Ramjhari Kuer v. Gok?iue Singh. 

123 I.C. 408 = 11 P.L.T. 398 = A I R. 1930 Pat. 61. 
- Unregistered agreement of sale — Admissibi¬ 
lity. 

Where there was parol evidence of an agreement 
for sale and evidence was reinforced by the fact that 
the person producing an unregistered document to 
prove an agreement of sale, was in possession of that 
land and was also paying Government revenue. 

Held: that there is no illegality in making use of 
that document : 18 C. W. N. 445, Ref. (Mullick and 
Garlick.JJ.) Hemeswer Barva v. Poolchandra 
Bora. 116 I.C- 370 = A.I.R. 1928 Cal. 754. 

- Oral evidence—Facts referable to contract and 

productive of change in the nature of possession 
—* Admissibility . 

A. brought a suit for a declaration that certain land 
was liable to be attached in execution of his decree 
against P. During the trial of that suit it transpired 
that P. had at first mortgaged the land with posses¬ 
sion to N. and her husband, by a registered deed and 
had later sold it outright to the mortgagees by a 
pyatpaing and without any registered instrument. It 
was contended on behalf of A. that no oral evidence 
was admissible to prove the sale ; 

Held : that oral evidence could be offered of facts 
which were referable to the contract of sale and pro¬ 
ductive of a change in the nature of possession. It is 
not correct to say that to apply the doctrine of part 
performance, possession must have been given under 
the contract of sale and could be referred to no other 
title; A.I.R. 1924 Rang. 214 {F. B.); A.I.R. 1927 
Rang. 33 (F.B.) ; A.I.R. 1925 Rang. 119 ; A.I.R. 1923 
Rang. 125 ; A.I.R. 1922 Bom. 9 ; S. A. No. 89 of 1923 : 
A.I.R. 1914 P.C. 27 ; A.I.R. 1028 Rang. 182 ; Special 
Second Appeal No. 104 of 1927 ; and A.I.R. 1927 
Rang. 33 (F.B.) ; Discussed and Re!, on ; and Rang. 
S.A. 308 of 1923. Diss. from. ( Heald and Maung 
Ba. JJ-) C.A.M.K.R. Chettiar v. Ma Kyaw. 
110 I.C. 616 = 6 Rang- 270 = A I.R. 1928 Rang. 321. 

—Failure of Registration. 

- Sale acted upon—If can be impeached. 

Where a member of a joint family conveys a por¬ 
tion of the property belonging to him to another 
member of the family in lieu of consideration and the 
transaction has been followed up by the actions of the 
parties, it is not open to any impeachment by reason 
of the absence of a registered instrument to support 
the transaction, such a transaction is fully supported 
by the doctrine of part performance. (Se« and 
Niamatullah, JJ.) Bansi Lal v. Mt. Munder. 

122 I.C. 410 = 1930 A L J. 638. 


D. D. Vol. IV—39 
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- Document inadmissible for want of regis¬ 
tration—Doctrine cannot be invoked. 

Where a document which ought to be registered 
under S. 59, T. P, Act, has not been registered and is 
consequently not admissible in evidence under S. 17' 
and 49, Registration Act, the doctrine of part perfor¬ 
mance cannot be invoked to make the document 
admissible : A.I.R. 1914 P.C. 27, Dist. ; A.I.R. 1928 
All. 641 (F.B.), Rel. on. (Young, ,/.> Nannhun v. 
Halka. A.I.R. 1930 All. 175. 

- Vendee's failure to register sale-deed 

Previous agreement of sale flits present posses¬ 
sion—Doctrine cannot give relief . 

In a suit for declaration of title and possession, a 
vendee, who first reies on a sale-deed, which he has 
finally failed to get registered under Registration Act, 
S. 77 and next relies on an agreement of previous date 
to the sale-deed, plus his present possession, is not 
entitled to any relief by the application of the doctrine 
of part pertormance. There is nothing on the cons¬ 
cience of the vendor who has done all that he was re -1 
quired to do to carry out his part of the transaction. 
The vendee failed to carry out in failing to get, either 
through some fault or misfortune of his own, the sale- 
deed registered. Under these circumstances the 
vendee is not entitled to be put in the same position 
as if the sale-deed never existed and to insist on the 
doctrine of part performance. The vendee has no equi¬ 
ties, nor has he an equitable title. (Case-law-discussed). 
(Odqers and Curgenven, JJ.) Venkataratnam v. 
Guravayya. 121 I.C. 18 = A.I.R. 1930 Mad. 84. 

_-S. 107, T. P. Act and S. 17, Registration Act 

_ Imperative—Doctrine cannot override. 

The provisions of S. 107, T. P. Act, and S. 7, 
Registration Act, are imperative and cannot be over¬ 
ridden by the equitable doctrine of part performance 
as this doctrine can be of no avail when there has 
been a violation of a provision of law: A. I. R. 1928 
All. 641, (F.B.), Rel. on. A.I.R. 1923 Cal. 63, not Foil. 
(King and Iqbal Ahmad, JJ.) Baij Nath v. Kundan 
Lal. 1929 A.L.J. 1134= A.I.R. 1929 All. 831. 

— Unregistered deed—Shares separately enjoy¬ 
ed—Doctrine applies. 

Although an unregistered partition-deed is inad¬ 
missible in evidence, still if there has been division 
and separate enjoyment of shares by the parties, the 
partition will be given effect to by applying the doc¬ 
trine of part-performance. [Kumaraswami Sastri 
and Reilly, JJ.) Ramakrishnayya v. Satya- 
narayana. 116 I.C. 137= A.I.R. 1929 Mad- 291. 
- Family settlement—No binding .oral arran¬ 
gement—Writing not registered—Possession and 
mutation—Absence of registration not cured. 

Where there is no legally binding oral family 
arrangement, or the arrangement, though reduced to 
writing with the intention that the document should 
be the document of title, cannot be proved for want 
of registration, and where no question of estoppel 
arises, the mere facts that mutation has taken place 
and that possession has been taken cannot, by virtue 
of what is known as the doctrine of part performance, 
remedy the absence of registration: 31 All. 73 (P.C.) 
Rel. on. ( Sulaiman , Ag. C. J ., Maker ji and 
Boys, JJ.) Ram Gopal v. Tulsi Ram. 

116 I.C. 861=26 A.L.J. 952 = 51 Alb 79 = 

A.I.R. 1928 All. 641 (F.B.) 
— — —Unregistered sale-deed—Possession given — 
Ejectment—Equitable defence avails. 

Where plaintiff sells his land to defendant, and 
taking purchase money gives defendant possession, 
but the sale-deed is not registered the plaintiff r wil! 
J>e prevented fre-m suing afterwards to eject defen- 
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dant, for although title did not effectively pass to the 
defendant the sale-deed not having been registered, 
still the actings of parties would create an equitable 
defence against such a suit of the plaintiff: A. I, R. 
1914 P. C. 27 Foil. (Sir George Claus, J., Rankin, 
Kt. C. I . and Mukerji, J.) Sona Miya v. Ajor Ali. 

114 l.C. 416 (Cal.) 

_ Unregistered deed-items separately enjoyed 

—Partition could be given effect to. 

Even if the tsrrns of tbs partition cannot bo proved, 
the deed of partition being inadmissible for want of 
registration, if there is later enjoyment of certain 
items as separate property such enjoyment amounts 
to partial performance of the contract of partition 
and its terms; and in such a case the partition can be 
given effect to by reason of its partial performance 
even though the terms of the partition as it took place 
at the time cannot be proved. Ramesam, J. \ 
Ahobilachariar v.'Thulasi Ammal. 103 I.C. 281 = 

39 M.L.T. 27G=A.I.R. 1927 Mad. 830. 

- -Unregistered deed of relinquishment — Pos¬ 
session and consideration passed—Valid defence. 

A legatee sued for recovery of certain immovable 
property bequeathed to him. The defendant in pos¬ 
session of the estate relied upon an unregistered 
document by which the plaintiff received a cash con¬ 
sideration for the lands and relinquished his rights 
and agreed to re-convey the lands. 

Held : that though the sale-deed contemplated was 
not executed, part performance of the agreement by 
payment and acceptance of the consideration was a 
valid defence to the claim of the plaintiff: A.I.R. 
1924 Mad. 271 (F.B.) Foil. (Spencer and Rame- 
sain, JJ.) Nunnie Gadda Seshayya v. Cherukury 
Meenakshamma. 98 I.C. 631 (Mad.) 

- *—Contract invalid for want of registration 

Parties acting under it—Any party entitled to 
equities arising from the contract. 

Where a contract is invalid for want of registration 
but both parties do acts which are in part perform¬ 
ance of that contract, and are referable to nothing 
else, then by virtue of the doctrine of part perform¬ 
ance any party to it is entitled to an enforcement of 
the equities arising out of those acts of the parties and 
for that purpose to have the contract regarded. 
(Hallifax and Kotwal . A.J. Cs.) Seth Gokuldas 
Natham v. Lal Artatran. 95 I.C. 824= 

A. I. R. 1926 Nag. 466. 

- Unregistered document—Transferee given 

possession—Transferor cannot recover. 

The defendants advanced some claims to the pro¬ 
perty in the possession of the plaintiff. The plaintiff 
agreed, in consideration of the defendants giving up 
these claims, to transfer to the defendants the lands 
I in dispute and executed a document. Acting on the 
document the defendants took possession of the pro¬ 
perty and for nearly 10 years before the suit was filed 
they were in possession of the property. 

Held : that though the deed was not registered the 
plaintiff could not claim back the lands. ( Venkata- 
subba Rao, J.) A. Jogamma v. L. POTHAMMA. 

88 I. C. 903 = 1925 M. W. N. 159 = 
A.I.R. 1925 Mad- 763 = 48 M. L. J. 287. 

-Where an agreement resulted in certain entries 

in mutation proceedings which were subsequently set 
aside, such a case is emphatically not one in which 
lack of registration can be made good by a long conti¬ 
nued observance of the terms of the agreement. 
(Pullan, A. J. C.) Nand Kumar v. Babu Ram. 

83 C. 193 = 11 0. L. J. 574=28 O.C. 65 = 

A.I.R. 1925 Oudh 168. 


















613 


ClVlL, CRIMINAL AND itESVENUE 


614 


PART PERFORMANCE Failure of Registration. 

L nregtstei eJ t but acted upon—Binding nature 

of. 

Transactions which do not purport to comply with 
statutory requirements, c.g, t the formality of Registra¬ 
tion law, although in t very other way the object to be 
achieved by the transfer or exchange has been execut¬ 
ed can be recognised in law or rather at equity, so as 
to bind the parties by their conduct so irrevocably as 
™ R '> s ible for them to reopen the trans- 

gfS?* "*$£R the iU te P 5 ' (42 Cal. 801 P. c. and 
40 All. 187, toll.) (TPicr/sA, Ag. C.J. and Ryvcs,J.) 

H. I UNTER v. Damodar Das. 81 I-C. 508 = 

46 AH. 759 = 22 A.L.J. 719 = 5 L.R.A. Civ. 518 = 

„ A. I. R. 1924 All. 772. 

— - l ft registered but acted upon. 

Where an agreement has been acted upon and 
parties, have enjoyed benefits thereunder, neither 
party can be allowed to resile from the agreement 
although it may be unregistered. ( Piggott and 
Kanhaiya Lai, JJ.) Baldeo Singh v. Udal Singh. 

43 All. 1 = A.I.R. 1921 All. 248. 

- Agreement to sell on plain paper—Possession 

of part given—Unregistered'sale-deed for the rest- 
specific performance . 

Defendant agreed to sell to the plaintiff two pieces 
of lands and a house. I'he agreement was reduced to 
writing on a plain paper. Plaintiff was put in posses¬ 
sion of the lands : the house was conveyed by the de¬ 
fendant's passing a deed of sale on a stamped paper, 
but the sale-deed was not registered, nor any sale-deed 
of the lands was ever passed. Agreement to sell also 
was not brought on record. In a suit by plaintiff for 
specific performance of the agreement by ordering 
the defendant to execute a sale-deed in respect of the 
lands and to deliver up possession of the house. 

Held, that as the agreement had been partly per¬ 
formed by placing the plaintiff in possession of two 
pieces of lands the plaintiff was entitled to call upon 
the defendant to execute a deed of sale of the lands 
and the house and to the delivery of possession of the 
house, and that inasmuch as the written agreement of 
sale was not on a stamped paper, it was not open to 
the plaintiff to adduce secondary evidence of it even 
Upon payment-of penalty. 23 Mad. 49 (P. C.) Foil. 
(Macleod, C. J. and Shah.J .) IIiralal Ramnarayan 
v. Shankar Hirachand. 62 I.C. 637= 

45 Bom. 1170 = 23 Bom. L.R. 506 = 

A.I.R. 1921 Bom. 401, 

—Gift. 

— - Doctrine—No application to donees. 

The doctrine of part performance on which it is 

held that a vendee in possession who has paid con- 
sic eration but has not obtained a registered convey¬ 
ance cannot be ousted by the vendor or a person 
claiming under the vendor has no application to the 
case of the donee : A. I. R. 1924 Rang. 200 and 
A, I. R. 1924 Rang. 102, Cons. {Chari, J.) Maung 
Hla Maung v. Maung Po Htai. 

- 1 i , A-I-R. 1929 Rang. 316. 

“ —By way of sankalap at marriage — Appiica. 

tion of doctrine. 

The doctrine 'of part performance, which has in 
certain English cases been applied to pre-nuptial 
settlements in consideration of marriage, cannot be 
applied to a gift by way of sankalap at the time of the 
marriage, which is a sacrament and not the outcome 
of a contract: A.I.R. 1928 All. 641. Appl. {Sen 

JJ ) HlRA Mani SlKGH Anm <£ Singh. 

117 I-C. 361 = 26 A.L.J. 944=A.I.R. 1928 All. 699. 

■ Agreement to make a gift. 

An agreement to make gift not being capable of 
specific performance the doctrine of part performance 
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has no application to it. (Madgavkar and Patkar, 
JJ) Mtkai.al Chimanlal v. Gauri Shankar. 

109 I.C. 149 = 30 Bom.L.R. 451 = 

“ Lease - A.I.R. 1928 Bom. 250. 

-- —Proposed lessee enjoying without paying rent 

—Specific performance—Enforceability. 

'he proposed lessee entered on the land in pur¬ 
suance of an agreement to grant a lease and not only 
cleared the jungle but also made bricks for over a year 
without any other lease. He enjoyed in full the 
profits of the land without paying the lease money. 

Held: in a suit for rent that there has certainly been 
part-performance by the lessor of the contract and it 
is a contract fit to be specifically enforced, especially 
when a suit for specific performance was not time 
barred at the time when the suit was instituted. 
(A lulhek and Garlick, JJ.) Kantichandra v. Bro- 
jendra Mohan. lie I.C. 630=49 C.L.J. 12= 

A.I.R. 1929 Cal. 186. 
- Registered lease not obtained—Suit in eject¬ 
ment—Lessee in possession and building on the 
land—Acquiescence by lessor—Good defences. 

Where a person does not obtain a lease executed 
and registered in conformity with the provisions of the 
law, he cannot resist ejectment, unless the case may 
be brought within the range of one or other of the 
principles of equity established in Maddison v. Alder- 
son (where there is parol contract and such perfor¬ 
mance of it as unequivocally refers to the contract, 
equity will charge the party with acts done its execu¬ 
tion of the contract) or in Walsh v. Landsdale (en¬ 
forceable right of specific performance of contract is a 
good defence to an action for the ejectment.) 

In 1913 the landlord contracted to grant a perma¬ 
nent lease in respect of certain land. No formal lease 
was executed under the terms of S. 107, T. P. Act. 
Pursuant to the contract the tenant obtained posses¬ 
sion of the land and erected permanent and costly 
structures thereon. The landlord was aware of the 
erection of those structures and must have realized 
that the tenant would not have constructed such a 
building unless he was assured of the possession of a 
permanent right in the land. In December 1918 the 
landlord gave notice to the tenant of his refusal to 
specifically perform the contract. The landlord in 
1923 brought a suit for ejectment against the de¬ 
fendant. 

Held ; there was part performance of the contract 
on the part of the landlord in the shape of the deli- 
r ■" 11 ’fission of the land. 1 he landlord would 

not succeed in his suit for ejectment as he would be 
unable to displace the tenant’s possessory title by 
reason of the equities arising out of the executant con¬ 
tract blocking his way. Notwithstanding, therefore, 
that the right of the tenant to enforce performance 
was barred at the date of the suit, landlord’s perfor¬ 
mance afforded a good defence to the action for eject¬ 
ment. Maddison v. Alder son, (1883) 8 A. C. 473 
Foil. J A. I. R. 19M P. C. 27 ; A. I. R. 1916 P. C. 9 ; 

40 All. 187 ; A. I. R. 1923 All. 433 ; A. I. R. 1923 Bom. 

473 ; and A. I. R. 1924 Mad. 271 (F. B.); Rel. on. ; 
Walsh vt Landsdale, (1882) 21 Cb. D. 9, not Appl. 

Held further : that the landlord having allowed 
the tenant to erect structures on his land would not 
be allowed to eject the tenant as lie acquiesced in 
tenant’s conduct: Ramsden v. Dyson, (1866) 

1 H.L. 129 and Gregory v. Mighell, (1881) 18 Ves, 328 
Foil.; 21 All. 496 (P. C.). Dist.; 28 Cal. 693 (P.C. and 
A. I. R. 1925 P. C. 146 Rel. on, (Mukerji and 
Graham, JJ.) G. H. C. Ariff v. Jadunath 
MajUMDAR. 112 I.C. 865=55 Cal- 1090 = 

33 C W.N. 333 = A.I.R. 1929 Cal-101. 
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__ Oral contract of lease—Lessee in possession 

—Lessor giving notice of refusal to perform his 
contract—Suit for specific performance after efflux 

of time — Maintainability * . . , , 

Where a tenant is in possession of certain land by 
virtue of an oral contract of permanent lease, which, 
however is not reduced to writing and registered, and 
where the landlord afterwards has given notice of 
refusal to perform his part of contract, the tenant 
cannot sue for specific performance of contract by re¬ 
quiring landlord to execute a formal lease after effiux 
of time since the notice has barred his suit. It is not 
sufficient to say that the original contract was specifi¬ 
cally enforceable. Walsh v. Landsale, (1882) 21 
Ch. D. 9, Espl. 16 C.L.J. 217 and 17 C.L.J. 167, Ref. 
(Mukerji and Graham, JJ ) G. H. C. Ariff v. 
Iadu Rath Majumdar. 112 I.G. 865 = 55 Cal. 1090- 
J 33 C.W.N. 333=A I R-1929 Cal. 101. 

_ Unregistered lease—Tenant in Possession 

—Suit for rent—If lessee could resist. 

A tenant entered into the possession of certain 
lands under an unregistered contract oflease. Th 
landlord sued to recover the rent as lxe . y * 

ft was contended on behalf of the tenant t at_ the 
lease not being admissible in evidence the landlord 

C0 “ that'the^tenant independently of the .ease 
washable .0 pay compensation to the landlord for use 

an HWr- P tothe°r that Ihfparties having acted on the 

unmoored lease the doctrine of part performance 
unre^istcrca o{ non _ reg istration was cured . 

applied and th d ^ 0 n (Wazir-Hasan and 

A ‘ L R ’ A 914 r J V R AC HU BAR DAYAL V. SHEO 
Nanavutty, JJ.) I<AO 110 j c 875 - 

Baksh Singh. A.I R- 1928 Oudh 479. 

^TleSe^ec 0 /Invalid for want of registration can be 
croved bv the doctrine of part performance. (Das 

IZ LLnt Sahay. JJ.) Damouau > v. 

MaS oodah Smo... W5 10. U2-B 

_ Unregistered lease by authorized agent— 

Ddc^psiioji Given*—Lease cannot be avoided • 

Where the manager of the plaintiffs asked for their 
consent to grant a lease for five years and got the 
permission in a very definite form from the plaintiffs 
by a letter authorizing him to grant the lease and ,the 
lessees were inducted into actual possession. 

field : that the plaintiffs cannot be allowed to 
succeed against their own nominees to avoid the lease 
simply because the document which was given by 
their * agent to the lessee did not comply with the 
provisions of S. 49 of the Registration Act (t.e„ not 
registered) as it would be most inequitable, 
(Bucknill and Macpherson, JJ.) Pear I Dai v. 
NaimiSH Chandra. SO l.C. 822=5 Pat. 40 = 

7 P.L.T. 183 = A.l.R- 1926 Pat. 184. 

-- o ra i lease—‘Lessee in possession—Ejectment, 

A lessee in possession under an oral agreement lor 
lease requiring a registered deed for its validity cannot 
be ejected by the lessor on the ground of want of 
title. (Carr, J.) Maung Chan E v. Ah Tit. 

84 I.C. 3:6=3 Bur. L.J. 201 = 
A.I R. 1S25 Rang. 118. 

-- Agreement to lease—No document executed 

Lessee put in possession—Doctrine applies 
E%G€ pt iott t 

If there is an agreement to grant a lease and the 
intended lessee takes possession thereunder though 
the requisite legal document has not been executed 
and registered the parties are in the same position as 
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if the documents have been executed provided specific 
performance can be obtained between the parties to 
the agreement. An exception is made in cases where 
no definite period was fixed for performance of the 
agreement of where the party had been .lulled into 
security. (Chatterfee and Cuming, JJ.) Pitambar 
Gain v. Ramcharan Moral. WLQ.cvo- 

28 C.W.N. 157 = A.l.R. 1924 Cal. 483. 

__ Enforceable agreement of lease—No deed 

Position of parties. 

Where B agrees to let land to A who takes posses¬ 
sion, and the agreement is one of which specific 
performance would be granted, A and B have tn 
same legal rights and liabilities as between tbemseW. 
as if a lease had been executed, provided the right 

third parties are not aSected. v 

and Fletcher, J.) AmiNDLLA CHOWUHURYln, 

Mahabat All 60 l.C. 


in Poscessicn-Arecmenttocellb^ 
two Hindu brothers— Alienee from third brother 

^WhereTwo^ut of three Hindu brothers entered 
into an agreement to sell the entire property to> the 
mortgagee in possession, mortgage being executed by 
their father, and a suit for redemption was filed by 
the alienee from the third brother for redeeming t e 

entire property, ^ . 

Held : that possession coupled with the agreement 

to sell will ordinarily be a good defence in respect o 
the two-thirds share of the vendors and that it was 
not necessary that the agreement at the time o 
defence should be capable of specific performance^, 
it may even be barred ; and further that the plamti 
was entitled to redeem only the one-third share. 
A. I. R. 1914 P.C. 27; A. 1. R. 1924 Mad. 271 (F. !>■); 
and A. I. R. 1924 Bom. 150, Foil. (Madgavkar and 
Patkar. JJ.) Ramappa v. Yellappa. 

109 l.C. 532 = 52 Bom. 307 = 30 Bom-L R- 42 1 - 

A I.R. 1928 Bom. 150- 

- —Mortgagee in possession—Oral sale Redemp¬ 
tion by mortgagor's heirs — Sale, a good defence. 

A mortgagor mortgaged with possession certain pro¬ 
perty in 1900 with the mortgagee. The mortgagor 
subsequently sold the mortgaged property to the 
mortgagee in 1907. More than 12 years alter lJU/ 
the mortgagor’s heirs brought a suit for rederrq 6on. 
The trial Court decreed the claim holding that the 
oral sale having taken place after 1905, when the 
Transfer of Property Act came into force, could not 

be proved. , 

Held: that the agreement to sell was a good 
defence to the redemption suit. Besides the mor - 
gagee s possession had been adverse for over 12 years 
and the mortgagee had acquired title by prescription : 
Second Appeal 299 of 1924, Foil.' A.l.R. 1927 
33 (F. B.); A. t R. 1924 Rang. 214 (F. B.); and 1U 
L.B.R. 241, Considered. (Heald and Dnrwosd. JJd 
Maung Po Sin r. Ma Nyein. 110 IX. 610- 

6 Rang. 276 = AXIS. 1928 Rang. 182. 

_ Deed not registered—Consideration passed— 

Contract enforceable. 

Where good consideration has been given and 
received, but the transfer has not been completed in 
a manner which the law can recognise because the 
deed of transfer has not been registered in the manner 
permitted by the law, the parties stand upon a P a ^° 
contract to mortgage the land with possession and tba 
contract having been completely performed on bot 
sides as to everything except conveyance, the contract 
is not a nullity and Courts should give effect to it ■ 
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A. I. R. 1927 Oudh 162, Foil. fSTmr/V, C.J. and 
Riizu, J .) Udairaj SiXtiH t’. Shankara Singh. 

105 I.C. 718 = 4 O W N. 1015 = 

e . A A.I.R. 1927 Oudh 570. 

—Stmplc mortgage—Subsequent transfer of 
possession to mortgagee without document—Plea of 
invalid sale if sustainable* 

Where there is a registered simple mortgage of land 
and a subsequent transfer of possession of the land to 
the mortgagee without a document by the mortgagors, 
and the latter assert that this was under the original 
mortgage, whilst the former plead that it was a fresh 
transaction amounting to an outright, but invalid, sale 
to them, the mortgagee can, in a suit by the mort- 
gagors for redemption of the mortgage, plead and 
prove this invalid sale in equity and as a shield : Civ. 
App. 299 of 1924 and A. I. R.'i924 Rang. 214 (F. B.) 
Afhrmed ; A. I. R. 1923 Rang- 125, Rel. on ; A. I. R. 
1925 Rang. 291 (F. B.), Foil.; A. I. R. 1924 Rang, 214 
(F.B.). Appr : 89.I.C. 875 = A. I. R. 1925 Rang, 322 = 

3 Rang. 243, Overruled! ( Rutledge, C.J. Heald, Carr, 
and Duckworth, JJ.) Maung Ok KYI v. Ma Pu. 

99 I.C. 519 = 4 Rang, 368 = 5 Bur. L.J. 145 = 

A.I R. 1927 Rang. 33 (F.B-). 

- Simple mortgage—Subsequent oral agreement 

of Sale—Mortgagee entering possession under ap¬ 
plicability of doctrine. 

The equitable doctrine of part-performance is not 
available to a mortgagee who enters into possession 
under a subsequent oral agreement for a sale of the 
mortgaged property to him except in very exceptional 
circumstances, (1 Rang. 419 Ref.), because that 
doctrine is only applicable when all the requisite con¬ 
ditions are present. One of the conditions is that 
the possession or other acts of part performance 
relied on "must be not only referable to a contract 
but must be referable to no other title." 42 Cal. 801 
(P.C.) Ref. 

It is only in very rare cases that the possession of 
the mortgagee who had entered under an oral agree¬ 
ment for sale would be accompanied and followed by 
additional acts and conduct of both parties of such a 
nature as to put his possession in the position of being 
,l referable to no other title than the oral agreement ” 
or " unequivocally referable to the contract.” In 
such cases the possession of the mortgagee would 
ordinarily be referable to his mortgage, or in the case 
of a simple mortgage, to his influence over the 
mortgagor by reason of such mortgage and conse¬ 
quently to the mortgagee. (Lentaigue, J.) Maung 
Myal Tun Aung v. Maung Pu Lu. 

89 I-C. 875 = 3 Rang. 243 = 
A.I R. 1925 Rang. 322, 

- Invalid usufructuary mortgage—Loan made 

—Right of mortgagee—Applicability of doctrine. 

The doctrine of part performance should be applied 
to an invalid usufructuary mortgage when the loan 
has actually been made and therefore the agreement 
to mortgage is specifically enforceable by compelling 
the borrower to 'execute a valid deed of mortgage or 
to repay the loan but no charge is created on the 
property. 

Where A took a loan from B and handed over a 
certain land to B as security therefor by way of 
usufructuary mortgage but where no registered deed 
was executed and the land was subsequently sold by 
A to C who knew of A’s transaction with B : 

Held : in a suit for possession by C against B that 
B could retain the land till the debt was repaid 
though no charge was created by the invalid usuf¬ 
ructuary mortgage. (Lentaigue and Carr If) 
Maung Tun Ya v. MauNg Aung Dun. JJ ) 


PART PERFORMANCE—Scope of, 

84 I.C. 1023 = 3 Bur. L.J. 130=2 Rang. 313 = 

A.I.R. 1925 Rang. 1. 

- Possession mortgage—Subsequent oral sale to 

mortgagee—Doctrine inapplicable — Reason. 

After a mortgage with possession under a registered 
deed the mortgagor sold the property to the mortgagee 
for a further consideration but without any document. 

Held, the doctrine of part performance laid down in 
3 B.L.J. 78 that possession must be given under the 
transfer and should be referable to no other title was 
not complied with in this case and hence the mort¬ 
gagor was entitled to redeem. {Carr, J.) Ma Shwe 
Kin i>. Ka IIee. 84 I-C. 514 = 3 Bur. L.J. 211 = 

A I R. 1924 Rang. 381. 

- Contract to mortgage—consideration had and 

possession given—Right of promisee to retain 
possession. 

A person who has advanced money on the strength 
of a promise to mortgage land and who has actually 
received possession of the land as part of his security 
for the money advanced cannot be ousted from that 
possession by the person who made the promise and 
put him in possession of the land or by any other 
person claiming under him with notice of the payment, 
i.e., he has a charge or lien on the land so promised 
to be mortgaged to him. (Heald, J.) Aung Dun 
v. Maung Tun Ya. 76 I.C. 508 = 1 Rang. 261 = 

A.I.R. 1923 Rang. 222. 

—Relinquishment. 

—- No registered deed of—Acted upon for a long 

time—Transaction upheld. 

Although a surrender of the equity of redemption 
in immoveable property worth over Rs. 100 could not 
have been made except by a registered instrument, 
equity will support the transaction after it has been 
acted upon by the parties for a long time. 

Where the mortgagee got possession by virtue of 
the surrender in tacit recognition of the validity of 
the previous foreclosure proceedings and enjoyed the 
same in his capacity as a purchaser or proprietor, 
Held : that the mortgagor’s title is extinguished on 
the principle that the locus peniientiae which exists 
when the patties stand on nothing but an engagement 
which is incomplete is excluded where the parties have 
acted thereon. ( Kanhaiya Lai, J . C.) Bashir 
Husain v. Chandrapal Singh. 68 I.C. 223 = 

25 O.C. 83 = 10 O.L.J. 1 = 
A.I.R. 1922 Oudh 133. 

—Scope of. 

- Doctrine only used to complete intended 

transfer—Not operative against third persons. 

The doctrine of part-performance is only used to 
complete an intended transfer between the transferor 
and the transferee, where there is no other objection 
to complete the transaction; it cannot be used to 
complete a transaction against a third person 
such as the idol of a temple of a cestui qua trust or a 
minor against whom it cannot be regarded as 
operative. (Ramesam and Jackson , JJ.) Subba 
Rao v. VEERANJANEYASWAMI. 

A.I.R, 1930 Mad. 298. 

- Doctrine, an extension of the rule of estoppel 

—Lies between a right to specific performance and 
a right on perfected title . 

The doctrine of part performance is an extension ot 
the rule of estoppel, wnich may form a valid plea to 
resist an action in which the title of the defendant was 
not founded upon a completed contract. Where there 
is a mere executory contract the remedy of the party 
aggrieved is by a suit for specific performance of the 
contract instituted within the period of limitation, in 
the case of a completed contract where all the formali- 
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PART PERFORMANCE— Scope of. 

ties required by law have been duly fulfilled, the case 
of the party rests upon a perfected title. In between 
these two stages, comes part performance. (Sen 
and Weir, JJ.) Hira Mami Singh v. Anmol Sing. 

117 LG. 351-26 A.L.J. 944 = 

A I R 1928 Alb 699. 

-- Based on acts done and not on mere con¬ 
tract•—Equities arising—Applicability in India, 
Indian Court must give effect to the equitable doct¬ 
rine which is generally known as the doctrine of part 
performance. Put generally and broadly, despite the 
provisions of the Statute of frauds or any other 
statute, which requires the execution of a written 
document or .conveyance to support title, the Courts 
are permitted to consider the ecuitable consequences 
of a part performance of a parol contract concerning 
land. 

In a suit founded on such part performances, the 
defendant is “really charged” upon the equities result¬ 
ing from the acts done in execution of the contract, 
and not upon the contract itself. 

Obiter : The principles are principles largely oi 
estoppel, and principles that the Court may proceed 
upon ‘equities' resulting from the acts done in execu¬ 
tion of a contract and not upon the contract itself. 
(Stuart, C. J. and Baza, J .) Mt. Bismilla Begum 
v. Mohammad ali Mohammad khan. 102 I.C. 77 — 

4 O.W.N. 360 = A.I.R. 1927 Oudh 162. 

._ Tenant in possession—Mere continuance in 

possession after agreement—Applicability of doct¬ 
rine, , . Tv. 

Ordinarily when the tenant is in possession at the 

date of the parol agreement merely continuing in 
possession does not of itself amount to part perfor¬ 
mance. But where the possession commences before 
the agreement but continues after tbe agreement has 
been entered into but with unequivocal reference to 
the agreement such possession might be considered as 
part performance. (Chatterjee and Cuming, JJ .) 
Pitambar Gain v, Ramcharan Moral. 

76 I.C. 365=28 C.W.N. 157 = A.I.R. 1924 Cal. 483. 

■■■ When in pursuance of an agreement to transfer 
property the intended transferee has taken possession 
though the requisite legal documents had not been 
executed and registered, the position is tbe same as if 
the documents bad been executed, provided specific 
performance can be obtained between the parties to 
the agreement in the same Court and at the same time 
as the subsequent legal question falls to be deter¬ 
mined : 24 O.W.N. 463 Fol!. ; 29 Mad, 336 not Appr.; 
A.I.R. 1924 Mad. 271 and A.I.R. 1914 P.C. 27 Ref. 
(Wort and James, JJ.) Raghunath Bhaghat v. 
Sukan. 123 I.c. 799 = 11 P.L.T. 478 = 

A.I.R. 1930 Pat. 53. 
See also Chintasbani v. Venkatrao. S2 I.C. 841 = 

8 NL.J. 135 = A!.R. 1926 Nag. 79. 

Haripada v, Ntrod Krishna Ghosh. 61 I.C- 687 = 
33 C.L.J. 437 = A.I.R. 1921 Cal. 383. 

Jogendra Krishna Roy v. Kurpal Harshi and Co, 

68 1.0.993=35 C.L.J. 175 = 49 Cal. 345 = 
A.I.R. 1923 Cal. 63. and 

Gajendra Nath Dey v. Moulvi Ashroff Hussain. 

69 I.C. 707 = 36 C.L.J. 48 = 27 C. W. N. 159 = 
A.I R. 1923 Cal. 130. 

—Specific performance. 

—- Consent to release not free— Consideration 

nominal—father specific performance nor equities 
ar*; ; t.g from the doctrine could be given effect to. 

*7 fit ,9 or iOthijs before his death told his children 
by first wile fc ? rve ceilain properly to his second wife 
li in lieu of net share in the estate, K expressed her. 


PART PERFORMANCE—Specific performance. 

consent to this and accepted the property from the 
children 2 or 3 days after ATs death allowing it to be 
understood that she would not make any further 
claim to the estate. The property that K received 
was a little more than a nominal consideration having 
regard to her share in the estate. The children re¬ 
lied on the release and contended that K was not 
entitled to claim anything. 

Held further : that the contract was so inequitable 
that no Court would pass a decree for specific perfor¬ 
mance thereof in favour of children, nor could the 
doctriDe of part performance or any of the equities 
arising therefrom could be applied in their favour and 
K could not be bound by the contract, 
(Brown and Chari, JJ. I Tafuzzal Ahmad v. Maung 
Shwe Kyi. A.I.R. 1929 Rang 335. 

-- —Contract to transfer—Partly performed 

Estoppel as to title—Claim to specific performance 

barred—Doctrine does not apply. 

Where a contract for the transfer of immovable 
property is partly performed, the rightful owner is 
estopped in a suit for recovery of possession from set¬ 
ting up his own title by reason of the contract which 
had been performed in part. But the doctrine of 
part performance will not apply where the right to 
claim specific performance of the contract is barred, 
Case law discussed. 

However, the estoppel arising out of the equitable 
doctrine of part performance will not create title in 
the plaintiffs if otherwise they had none, and where 
the plaintiff seeks to recover possession on the strength 
of his title, he cannot succeed when there has been 
no transfer by a registered deed such as is necessary 
under S. 54, T. P. Act. (Greaves and Mukerji, JJ). 
Kabpada Basu v. FortGloster Jute Manufac¬ 
turing Co. 100 I.C. 866 = 31 C.W-N. 348 = 

A.I.R. 1927 Cal 365. 

)- Inchoate sale and inchoate mortgage Dis¬ 

tinction in the remedy available. 

There is a marked distinction between cases relat¬ 
ing to an inchoate mortgage and an inchoate sale. In 
the latter it is open to the party in possession of land 
who has bought without obtaining a registered deed 
of conveyance to sue for specific performance of a 
contract to sell. But there is no right to sue for 
specific performance possessed by a mortgagor who 
has given his land in mortgage without securing his 
right of redemption by a registered deed of mortgage. 
[8 B. L. R. 334 (F. B.) and 2 Rang. 295 (F.B.) Expl.] 
In such a case it is, however, open to the plaintiffs to 
bring a suit based solely on their title. If the defen¬ 
dant admits their title and if he fails to prove the 
contract to sell which he alleges, the plaintiff would be 
entitled to a decree. That decree must be made 
conditional on repaying the money advanced not with 
the intention of granting practically a decree for re¬ 
demption but by ordering repayment on equitable 
grounds. The reason why difterent principles apply 
to the admissibility of evidence to prove a contract to 
mortgage and a contract to sell is that in tbe latter the 
defendant is entitled to claim specific performance 
and in the former case he is not. (Robinson, C. J> 
Brown and Doyle, JJ.) Maung San Min v, Maung 
Po Hlaing. 94 1C. 567=4 Bur. L.J. 118 = 

4 Rang. 1 = A.I.R. 1925 Rang. 291 (F.B.). 
———Deeree obtained—Principle ceases to apply. 

Where a suit for specific performance of the con¬ 
tract had already been brought and a decree obtained, 
Held, the matter did not thenceforth rest with the 
parties nor could any question of equities arise from 
the acts or conduct of the parties. After the decree 
the matter came into the hands of the Court and if 
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he plamnft did not take proper steps for executine 
ha decree he cnnnot rely upon the principle. (C/.ot 

“"‘ 1 1 JJ.) 1’itamber Gani v. Ram 

Charan Moral. 76 I.C. 365=28 C.W.N. 157 = 

-Suit for ejectment. *' IR ' 1924 ° a1, 483 ’ 

Vendee in possession under an agreement for 

^ * nd Pf^ming his obligations can defeat 
\etulors suit for ejectment though right to 
specifically enforce contract is barred by time. 
A, I. R. 1914 P.C. 27 ; A.I.R, 1926 P C 9 * 

AIR' 1922 ^ n 7l i 2 , 5 R C T ,N ' 

A.I.R^ 19X2 Bom. 9; A.I.R. 1923 Bom. 473; A.I.R. 

19m 4 Bom. 150, A.I.R. 1928 Bom. 150; 40 All. 187- 

A.I.R. 1924 All. 826; A.I.R. 1924 Rang. 214 (F B )■ 

Na R‘ Nag. Second Appeal No. 473 of 
19^3, Rel. on.; 40 Mad. 1134; 17 C.P.L.R. 19 - 5 N I 

R. 70; not Foil.; A.I.R. 1927 Nag. 353 ExdI.’ A.I.R 
1922 Cal. 436, Ref. {Subhedar and Jackson' A.j.Cs‘) 
Indraraj Singh v, Chaitram. 117 j.q. 271 = 

„ 25 N.L.R. 131 = A.I.R, 192!) Nag. 194. 

- Possession coupled with right to specific per - 

for> nance Good defence—After-born sons of Hindu 

father. 

Part performance of contract by way of delivery of 
possession coupled with an enforceable right to 
specific 'performance is a good defence to an action 
for ejectment. 

The defendant who is in possession of the property 
and has paid the price can successfully plead his 
possession and the contract for sale as a defence to a 
suit for possession, by sons of the person agreeing to 
sell who claim under their father and who are born 
after the date of the contract to sell by their father, 
as they could not acquire at birth any interest in the 
property to which their father had already parted 
with his title. A. I. R. 1924 Mad. 271 (F.B.) Fol. 
{Spencer, J.) Venkiah v. Guraviah. 96 I.C. 290= 
23 M.L,W. 604 = A.I.R. 1926 Mad. 757 = 

50 M.L.J. 669- 

Claim for specific performance barred. 

Even where a claim for specific performance of sale 
is time-barred or was so at the time of the suit, 
plaintii; transferor cannot ej'ect defendant transferee. 
{Duckworth, J.) Ma Pyone v. Ma U. 77 I.C. 877 = 

2 Bur. L.J. 233 = A.I.R. 1924 Rang. 89. 
“•Suit for possession. 

—'—Agreement to sell to lessee in position — Con¬ 
sideration paid subsequent transferee from lessor — 
If can recover possession. 

The plaintiff's vendor agreed to sell certain property 
to the defendant who was already in possession as 
lessee. The defendant paid the full purchase-money 
but omitted to take a registered sale-deed. The plain- 
■ who was a subsequent transferee from the vendor 
sued to recover possession ot the property from the 
defendant. Held dismissing the suit that the defen¬ 
dant was entitled to remain in possession of the pro¬ 
perty by virtue of the doctrine of part performance, 
it is not necessary for the application of that doctrine 
that delivery of possession should be effected at the 
time of the agreement. bus the continuance of 
possession which is unequivocally referable to the 
contract is a sufficient act of part performance even 
though the taking of possession may be antecedent to 
JJe contract. (1896) 2 Ch. 428. (1918) 2 K.B. 315, 46 
Bom. 722 and 52 Bom. 307, referred. ( Anantakrishna 
Aiyar, J,) Naganna v ■ Appalaraju. 

1930 M.W.N. 320. 
Possession under oral contract of Sale—Good 
defence. 

In a spit for possession of land it is a good defence 
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that the person in possession has obtained possession 

r° ia a ? rCc r ent of saIe ’ althou f?h no register¬ 
ed deed of sale has been executed and, therefore no 

aUiia sale has taken place: A.I.R. 1924 Rang.'214 

(F.l .), Rel, on. ( Rutledge, C.J. and Brmvtt M 

Maung I UN >E V, Maung Sein Myi. 120 I.c. 232 ’ 

7 Rang. 414 = A-I.R. 1929 Rang. 293. 

-- Possession under oral contract of Sale—Pur 

OZZSSl fmdljaice. » W 

To a suit by the owner to recover possession of im 
movable property of the value of Rs. 100 or upwards 
it is a valid defence that the defendant had been put 

into possession under an oral contract of sale after 
paying the purchase money and such defence can be 
raised even though the right to sue for specific per! 

tormance of the contract of sale mav be hArrMKw 

1923 Bom 473 X «! 

V- and Brown ‘ J ) Maung Po ICywe t>‘ 
MauNg Po Tin. 119 j.q, 744=7 Rang. 288 = 

it j , A.I.R. 1929 Rang. 251. 

“ ~ Ven * e < under an unregistered deed-consi¬ 
deration and possession Passed—Subsequent hur- 
chaser under a registered deed—Right of, * 

Where a purchaser of immovable property under 
an unregistered kobala has paid the agreed price to 
the vendor and is placed ra possession, in the absence 
of circumstances showing that such purchaser was not 

Thtlil°J Ue 1 ? 7endo ( v [ ov s P e cific performance, a 
subsequent pi rchaser of the property under a register¬ 
ed conveyance cannot succeed in a suit to recove? pos- 

^ ss ‘ oa the property from such purchaser: 

18 C.W.N. 445 and 24 C.W.N..463 Ref 

fl mnnntTin SUCh a defence to ’be taken does not 

)an !nvasion or evasion of the Registration 
Act. ( Das and JJ.) Mt Akli v. Mt Daho. 

105 I.C. 63 = 7 Pat. 95=9 P.L.T. 308 = 

O , A.I.R. 1928 Pat. 44. 

——Possession under contract of sale. 

A defendant who is in possession of land under a 
conti act of sale can resist a suit for possession by the 
owner: A.I R 1924 Rang. 214 , on. (Brown, J. 

Pindee v. W.H. Pa. 112 I.c. 230 = 6 Rang. 315 = 

D , A.I.R. 1928 Rang. 237. 

—Possession under a contract of sale—Sale in¬ 
valid under S 54, T.P. Act-Right to resist dis¬ 
possession—Protection not right — Conferred, 

Persons in possession of immovable property under 
a contract for sale are entitled to resist a suit for pos¬ 
session, and they still have that right even if the origi¬ 
nal tiansuction purported to be an outright sale but 

a sa ^ e ow ‘ n g t0 the provisions of S. 54 
. . • ct. But it does not mean that a title can be con¬ 
ferred in total disregard of S. 54, T. P. Act or that a 
person who is not in possession of the property can 

SETS S.CSK,ii“"‘ l 

—:r«T AI - R - 1928 Ran «- 124 • 

A person m possession of the property of another is 

he could successfully maintain a suit against that per¬ 
son for specific performance of a contract that would 

b tXX \^x al J ifaXt Eao Saheb V. 

Umrao. 102 I.C. 395 = A.I.R, 1927 Nag. 353. 

hr sale When avails us 

Proof of a valid agreement for sale is a good defence 
o a suit for possession brought by the seller against 
the purchaser, m a case where possession has been 
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PART PERFORMANCE—Suit for possession. 

transferred to the buyer but owing to failure to exe¬ 
cute and register an instrument, there has been no legal 
conveyance of title from seller to purchaser, and 
where a suit for specific performance of the agreement 
for sale would not be barred by limitation. (Robinson, 
C.J. Heald, May Oung, Lcntaigne and Carr.JJ.) 
Ma Myat Thazan v. Ma Dun. 81 I.C. 857 = 

3 Bur. LJ. 78-2 Rang. 285 = 
A.I.R. 1924 Rang. 214. (F.B.) 

- Vendee already in possession—Deed not 

executed but purchase money paid—Vendee can 
resist. 

Where a person agrees to sell his property to 
another who is already in possession and who has 
paid the purchase money but there is no registered 
deed of sale, the vendee can successfully resist a suit 
by the vendor to recover possession of the property, 
although the time has passed within which the vendee 
could have sued to get a sale-deed. A.I.R. 1922 Bom.9, 
Appl. Prideaux, A.J.C. Sampat v. MotilAL. 

71 I.C, 808 = A.I.R. 1923 Nag. 177. 

- T. P, Act, S. 5 4—Vendee given possession but 

no sale-deed executed—Consideration paid Vendor 
cannot sue for possession. 

The plaintiff, who sells an immoveable property to 
defendant, cannot claim possession from defendant- 
vendee who has paid the purchase-money and has 
been all along in possession, though no sale-deed has 
been executed. The equitable principles which 
should be applied to such facts are perfectly clear. 
(1916) 40 Bom. 498, 41 Bom. 438 (F.B.) Approved. 

The defendant-vendee who is, and is entitled to 
remain, in possession though no sale-deed has been 
executed in due time, will not be able to sue the 
plaintiff for sale-deed; and so will have to remain in 
possession for 12 years before he can acquire a good 
title. ( Macleod , C. J. and Shah, J.) Venkatesh 
Damodar Mokashi v. Mallappa Bhimaf a 
Chikkalki. 66 I.C. 868=46 Bom. 722 = 

24 Bom. L.R. 242 = A.I.R. 1922 Bom. 9. 

_ Contract of sale—Defendant put in \ 

possession—Title not passed—Deft, can resist claim 
for possession. 

Where the defendant has been put into possession 
of the land under a contract of sale from the plaintiff, 
although no valid title may have passed and although 
limitation for a suit for specific performance by 
defendant may have expired, defendant can resist the 
plaintiff’s claim for possession on the ground of the 
contract of sale. 29 Mad. 336 and 40 Mad. 1134, 
Dissented from. 10 B. R. 241; 4' 1 All. 187; 
41 Bom. 438 (F.B.); 18 C.W.N. 445 ; 23 C.W.N. 234 
and 42 Cal. 801 (P. C.) Ref. (Brown, J, C.) Maung 
P o Tha v. Maung Ba Din. 76 I. C- 141 = 

4 U-B.R. 179 = A.I.R. 1921 U-B. 10. 
—Miscellaneous. 

- —Suit for possession—Unregistered sale or 

ntortffagc—Possession given—Suit for possession 
or redemption—When can be resisted. 

A sale or mortgage invalid for want of registration 
must be looked upon as an agreement for sale or 
mortgage and if possession has been given in pursuance 
of the transaction the quasi vendee or mortgagee can 
resist a suit for possession or redemption by his vendor 
or mortgagor provided that specific performance can 
be obtained between the parties to the agreement in 
the same Court and at the same time as the subse¬ 
quent legal question falls to be determined, (Carr, J.) 
Maung Po Tok v. Me Ye War. 84 I.C. 468 = 
3 Bur. L. J. 238 = A.I.R. 1925 Rang. 102. 

■ S mall part of consideration fictitious — 
Vendee not to be penalised. 


PATENT—Anticipation. 

A vendee should not be penalized merely because 
he enters as part consideration an item which may 
possibly be fictitious in whole or in part, where that 
item is only a fraction of the purchase money and 
where the sale would be unobjectionable if that-item 
were left out of account, 8 P.R. 1908 Foil. 27 P.R. 
1909, Expl. (Chevis, J.) Ghulam MahammAD v, 

Muhammad Shah. 66 I.C. 898 = 3 L.L.J. 8 — 

A.I.R. 1921 Lah. 231. 

PARTY—Addition of- 

See C. P. Code, O. 1. R. 10. 

PARTY WALL. 

See also (1) Co-sharer. 

(2) Easement, 

—Acquiescence. 

- —Raising party wall— Acquiesced tn—Nature 

in law of the raised portion. 

If one of two neighbouring owners raises a party 
wall, the other owner giving his consent or acquiesc¬ 
ing, then the raised portion must assume the same 
character as the old party wall on which it stands 
and therefore neither party can be allowed to com¬ 
mit a trespass on the party wall so increased, e. g tt 
by opening windows therein. ( Macleod, C.J. and 
Coyaiee, J.) Imambhai Kamruddin v. Rahimbhai 
Usmanbhai. 87 I.C. 977 = 43 Bom- 586 — 

27 Bom. L-R- 5)3 = A.I.R. 1923 Bom. 373. 


—Custom, , . • , , 

The custom prevailing in a Brahmin village accord¬ 
ing to which the eastern wall of a house belongs to 
the owner of the site to the east of that house applies 
even where the eastern site is vacant. (Deyadoss, J ,) 
Meenakshi Ammal v. Krishna Sastrigal 

20 M.L.W. 952 = A.I.R. 1925 Mad- 344. 

- Raised portion—Also a party wall—Liability 

for trespass. 

In a portion raised on an existing joint wall by one 
party with the acquiescence of the other neither 
owner is at liberty to open windows without the 
consent of the other, while the raised portion must 
also be considered to be a party wall. A.I.R. 
1925 Bom. 373, Foil. 82 P.R. 1888, Dist. (Addison, J.) 
Hiralal v. Milkhiram. 108 I.C. 389 = 

i I n inno T KGB 


- Raising without consent—Remedies available. 

If one co-owner raises the party-wall without consent 
or acquiescence of the other co-owner, the latter 
can himself remove the raised portion of the wall 
without rendering himself liable to a claim for 
damages or may come to the Court and ask for an 
injunction in order to get the raised portion removed. 
(Macleod C.J. and Coyajee, J,) ShivpUTRappa u. 
Shivrudrappa. 96 I.C. 432=28 Bom.L-R- 708= 

A.I.R. 1926 Bom- 387. 


PASTURAGE. 


See Easement. 

PATENT. 

—Anticipation. 

- Law regarding anticipation laid down. 

Any information as to the alleged invention given by 
any prior publication must be for the purpose of 
practical utility, equal to that given by the subsequent 
patent. The latter invention must be described in the 
earlier publication that is held to anticipate it, in 
order to sustain the defences of anticipation. Where 
the question is solely one of prior publication, it is not 
enough to prove that an apparatus described in an 
earlier specification could have been used to produce 
this or that result. It must also be shown that the 
specifications contained clear and unmistakable direc¬ 
tions so to use it. It must be shown that the public 
have been so presented with the invention that it is 
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out of the power for any subsequent persons to 
c aim the invention .as his own. {Lord Warrington 
Clyffe^) Canadian General Electric Co., 
Lid. v. Fad A Radio Ltd, 31 m.L.W. 126 = 

_ AIR. 1930 P C. 1 . (P C.) 

———Date of knowledge. 

The date ot the knowledge or use by any other 
person is a date before the invention not before the 
patent, {Lord Warrington of Clyffe.) Canadian 
General Electric Co. Ltd. v. Fa da Radio Ltd. 

31 M.L.W. 126 = A.I.R. 1930 P.C. 1 . (P C ) 
" What amounts to—Suggestions merely fore¬ 
shadowing invention—If sufficient — Test. 

Test is would a man who was grappling with the 
problem solved by the patent attacked and having no 
knowledge of that patent if he had the alleged antici¬ 
pation in his hand, have said, "that gives me what I 
wish”? British Thompson Houston Co. v. Metro¬ 
politan Ctckers Electrical Co : 45 R. P. C, at p. 23 
Otto v. Linford, (ISS2) 46 L. T. N. S. 35 ; Flour 
Oxydystng Co. v. Car & Co., 25 R. P. C. at p. 457 ; 
and . Armstrong Whitworth & Co. v. Hard Castle, 
42 R. P. C. 543 ; Foil, 

It cannot be too carefully kept in mind in patent 
law- that in order to render a document a prior publi¬ 
cation of an invention it must be shown that it pub¬ 
lishes to the world the whole invention, i,e., all that is 
material to instruct the public how to put the inven¬ 
tion in practice. It is not enough that there should 
be suggestions which, taken with suggestions derived 
from other and independent documents, may be 
shown to foreshadow the invention or important steps 
in it. British Ore Concentration Syndicate Ltd. v. 
Minerals Separation Ltd: 26 R. P. C. 147, Foil. 
(Viscount Dunedin.) Pope Alliance Corpora¬ 
tion v. Spanish River Pulp and Paper Mills 
Ltd. h6 IX. 593 = A.IR. 1929 PX. 38. (PX.) 

—Contract. 

■- Right under contract—Different from right 

to make a contract. 

A right acquired does not mean a potential privilege 
enabling a contract to be made, but an actual right 
which was then enjoyed. If the contract has been 
made before the Commonwealth Statute came into 
force, the privilege of Section 6 would have been con¬ 
ferred ; but the power to make such a contract is a 
different thing from the right which the contract con¬ 
fers and it is the latter and not the former, which in 
this connection this section safeguards. (Lord Buck- 
master.) Westralian Powell Wood Process 
LIm. v. Regam. A.I.R 1921 P.C. 228. (P.C.) 

—Infringement. 

-- Mere device to hide. 

A mere useless appendage intended to serve as a 
screen to or a mere device to hide an actual infringe¬ 
ment cannot protect the defendant in an action tor 
damages for infringement of a patented invention. 
{Wazir Hasan, A. J. c.) Sheo Ratan Singh v 
Rajendra Singh. 91 IX. 140 = 2 O-W.N, 908 = 

A.I.R. 1925 Oudh. 652. 

—Inventions. 

•—Prior and Subsequent—Construction of 
words or symbols—Parol evidence. 

The question whether a specification of a prior in¬ 
vention describes the invention claimed by the subse¬ 
quent inventor is a question of construction and parol 
evidence is only admissible for the purpose of explain 
ing words or symbols of art and other such like 
technical matters, and of informing the Court of 
relevant surrounding circumstances. (Lord War r inn - 
ton of Clyffee.) Canadian General Elecuuc 

D. D. Voi, IV—4Q 


PATENT—Partnership. 

Co. Ltd. v. Rada Radio Ltd. 31 M.L.W. 126^ 
p .A.I.R. 1939 PX. 1. (P.C.) 

Simplification — When amounts to * 

In almost every patent or mechanical combina- 
ie elements are old. It must also be 
considered that there may be inventions in what, after 
all, ■ is only simplification. After all, invention is 
finding out something which has not been found out 
by other people. The quid to the patentee is the 
monopoly; the qua is that it presents to the public the 
knowledge which they have not got. The real 
invention often may be and is just the last element of 
the combination. In every case arises a question of 
tact, whether the contrivance before in use was so 
similar to that which the patentee claims that there is 
no invention in the difference. The contrivance must 
be a contrivance in use, not one merely described but 
the application of well known things to an analogous 
use is not the proper subject for a patent. Harwood 
v. Great Northern Ry. Co.., U H.L.C. 654 and 
Morgan & Co. v. Win Dover & Co., the C. Spring 
case, 7 R.P.C, 131, Foil. (Viscoint Dunedin) 
Pope Alliance Corporation v. Spanish River 
Pulp and Paper Mills Ltd. 116 I.C. 593= 

A.I,R. 1929 PX. 38. (P.C.) 

—Novelty. 

——— Subject-matter of invention—Law relating 
to—Alteration slight—Independent ingenuity and 
skill—More efficient result produced—Fit subject 
matter for patent. . 

There must be a substantial exercise of the 
inventive power, or inventive genius, though it may in 
cases be very slight. Slight alterations or improve¬ 
ments may produce important results, and may 
disclose great ingenuity. Sometimes it is a combina¬ 
tion that is the invention; if the invention requires 
independent thought, ingenuity and skill, producing in 
a distinctive form a more efficient result converting a 
comparatively defective apparatus into a useful and 
efficient one, rejecting what is bad and useless in 
former attempts and retaining what is useful, and 
uniting them all into an apparatus which taken as a 
whole, is novel, there is subject-matter of invention. A 
new combination of well-known devices and the 
application thereof to a new and useful purpose, may 
require invention to produce it, and may be good 
subject-matter for a patent. 

Having regard to the conditions of the art of 
wireless telegraphy there is sufficient invention for 
claiming a patent even though the same consists only 
of a small step if it is a step forward. , n <{Lord 

Warrington of Clyffe.) Canadian General 
Electric Co. Ltd., v. Fada Radio Ltd. 

31 M.L.W. 126 = A I R. 1930 PX- 1. (PX.) 

—Partnership. 

- Question of patent rights among partners — 

Court must decide in partnership suit — Duty of 
special Court. 

The Court, which is bound to determine and to 
determine finally and to dispose of questions arising in 
the partnership suits, cannot shirk its duty in deciding 
how the partners intended the patent rights to be 
dealt with, merely because special powers have been 
given to litigants to apply to another Court. The 
special Court under the Patent Act would be bound, 
in deciding any matter in relation to a patent in 
accordance with the sections of the Patent Act, to 
decide the controversy with reference to what had 
been established by the findings of the Court in the 
dissolution of the partnership which would be binding 
upon the parties, in any controversy under the Patent 
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DECENNIAL DIGEST, 1921—1930, 628 


PATENT—Tiles. 

Act. {Walsh, J.) Jwala Prasad v. Raghubir 
Prasad 70 I-C. 833=A.I.R. 1923 All. 17. 

—Tilea- r , 

- Proportions of mixture vaguely described—if 

claim established — Infringement . 

The proportions of the ingredients of a mixture for 
making tiles were only mentioned in the specification 
as "approximate" and "sufficient" and could only be 
treated as referred to in the claim by virtue of further 
indefinite words, viz. "substantially as described.” 

Held ; that the proportions were not claimed by the 
patentee; but that upon the true construction oi the 
patent, the patent (if valid) would be infringed by 
the manufacture of a tile composed of a mixture of 
the ingredient in any proportions. ( Lord Russell of 
Killowen.) Wanganui Sash & Door Factory & 
Timber Co, Ltd., v. Roland Moore Maunder. 

A.I.R. 1930 P C. 115. (P.C.) 

-- Made out of new substance — No inventive 

step taken—Patent invalid. 

Where invention claimed is of making a tile out of a 
new substance, viz. pumice sand, cement plus flax 
tow—and even assuming that neither flax tow nor any 
other fibre had before been used as a reinforcer of a 
concrete composed of cement and pumice sand, there 
is evidence to show that in employing it for that 
purpose the patentee took no inventive step, the 
patent is invalid. ( Lord Russell of Ktllowen.) 
Wanganui Sash & Door Factory & Timber 
Co. Ltd. v, Roland Moore Maunder. 

A.I.R. 1930 P.C. 115. (P.C.) 


—Use of invention by Government. 

.- Subject to statutory obligations—May con¬ 

tract that the use of patent shall take the form of 


l tee cc* 

Although the Crown is at liberty to use the inven¬ 
tion it is only at liberty to use it on condition which 
in the absence of an agreement, involves the settle¬ 
ments of the terms in the manner which the statute 
provides. There is nothing to compel them to exer¬ 
cise their right, and the Crown is at liberty, if it thinks 
fit, to accept the ordinary grant of a licence contain¬ 
ing terms which may differ from those which might 
have been settled either by arbitration or the Court. 
This may only amount in the end to an agreement of 
the terms between the parties; but that is not neces¬ 
sarily the case, since, if in effect an arrangement by 
way of licence does confer upon the Crown, rights of 
termination not otherwise enjoyed, the Crown are at 
liberty to contract that the use of the patent shall take 
the form of a licence. Where the parties have in fact 
contracted that the relationship between themselves 
shall be that of licensor and licensee, although it 
might have been possible that the same result could 
have been reached by other means, this does not pre¬ 
vent the arrangement being what in name it purports 
to be and consequently its being within the provisions 
of Section 87 (b), sub-Section 2. {Lord Buckmaster). 
Westralian Powell Wood Process, Lim. v. 
Regem. A.I.R. 1921P.C. 228. (P.C.) 

PATENTS AND DESIGNS ACT (2 of 1911). 

—S. 28—Invention. 

- Mere usefulness or mere simplicity—Does not 

amount to. 

In patent law the term " utility ” is used, not in the 
abstract, but in a very special sense. Mere useful¬ 
ness is not sufficient to support a patent. Patents for 
making in one piece , articles, previously made in two 
or more pieces, have generally been held invalid. 
So also mr.-iei simplicity in_o nstruction is not an in¬ 
vention. {Gregory, J.) Jnpi*n Vacuum Brake Co. 
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PATNA HIGH COURT RULES AND CIVIL 

CIRCULAR ORDERS—Publication. 

Ltd. v. E. S. Luard. 92 I. C. 1008 = 53 Cal. 306 = 

42 C.L J. 543 = A.I.R. 1926 Cal- 152. 
—S. 29—Invalid grant. 

—-- Want of novelty and prior user-^Grant in¬ 

valid—Each claim to be adjudicated independently 
of the other. 

In the preparation of 1 Banslochan ' the respondent 
had been given patent in respect of the improvement 
discovered by him viz., (1). the addition of sulphuric 
acid to the substance at a defined stage of the process 
i.e., when red hot, (2) in the art of the process of 
heating in a stove constructed as described in the 
patent. In the action for infringement of the patent, 
it was not disputed, that prior lo the date of the said 
patent * banslochan* had been prepared for the 
market by a process which included, (a) washing the 
crude material in water, b treating it at some period 
of the process with sulphuric acid, and (c) calcining 
the mass which had been so treated in an iron stove 
or pan at a high temperature. 

Held, that the claim in respect of improvement 
No. 1 was invalid for want of novelty, and prior user. 

Held. further that in view of the above finding in 
respect of claim No. 1 it was unnecessary to examine 
claim No. 2. 

Held, further that it was necessary to adjudicate in 
each claim independently and not to construe the 
above specification as it was one for a combination 
and not for subject-matters which were distinctively 
claimed. (Lord Carson.) Gopi Lal v. Lakhpat 
Rai. 18 M.L.W. 141 = 28 C. W. N. 343= 

33 M, L. T. 279 = 4 L. R. P. C. 155 = 
A. I. R. 1923 P. C. 103. (P.C.). 
—Ss- 43 & 53—Registration. 

- -When affords protection design not new or 

original—Registration not effective. 

No registration is effective, unless the design or 
configuration, sought to be protected, is new and 
original and not of a pre-existing common type. 
Where the evidence clearly indicated that the designs 
in question were in use from long before the date, 
when the registration of the patent was applied for by 
the plaintiff, 

Held : it was not possible therefore to say that 
those designs were new or original and that the plain¬ 
tiff was entitled to the protection which he sought. 
17 All. 490 Ref. {Kanhaiya Lal and Sulaiman, JJ-) 
Ram Sahai v. Angnoo. 77 I.C. 517 = 

A.I.R. 1923 All. 496. (P.C.) 
PATNA HIGH COURT RULES AND CIYIL 

CIRCULAR ORDERS- 
—Legality. 

- Rules not submitted to Rule Committee. 

The High Court Rules of Patna were framed under 
Cl, 29 of the Letters Patent. Although the rules 
were not submitted to any Rule Committee, they are 
quite legal. Ss. 122 and* 123, C, P. Code, do not 
include the High Court at Patna as it was not 
established when the C. P. Code of 1908 was enacted. 
(Dawson Miller, C.,/. and Mullick, J.) Rajendra 
Kishore v. Kamakhya Narain Singh, 60 I.C. 285 = 
2 P.L.T. 112 = 1921 P.H.C.C. 97 = A.I.R. 1921 Pat- 83. 
—Publication. 

- In High Court and not in Gazette—If 

sufficient. 

The Catna High Court has adopted the General 
Rules and Circular Orders of the Calcutta High Court 
and though these rules have not been published by 
the Patna High Court, the rule by which the Rules of 
the Calcutta High Court were extended was properly 
published and thjs is sufficient publication, as there 
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PATNA HIGH COURT RULES AND CIVIL 
CIRCULAK ORDERS—Special Bench. 

was no necessity to publish the rules in their entirety. 
[Loutts and Sultan Ahmad, JJ.) Ram Chandkika 
Prasad Singh v, Ram Niwaji. 61 I.C. 666 = 

2 P.L.T. 45 = A.I.R, 1921 Pat. 428. 

—Special Bench. 

Question of const itut toti — Whole court to ilecidc 
It is for the Court as a whole and not for the Chief 
Justice to decide whether a particular Full Bench 
decision should be considered by this Court in a 
Bench specially constituted for that purpose. (Das 
ami Rlac fiber sot i, JJ.) Jagadiswar Nakayan v. 
Md. Haziq Hussain. 77 I.C. 851 = 5 P.L.T. 473 = 
1924 P.H.C.C. 142 = A.I.R. 1924 Pat- 537. 
—R. 30—Construction. 

Rule 30 must be construed as subject to Rr. 1 
and 4. {Das and Ross, JJ.) Tarkeshwar Prasad 
Tewari v. Devendka Prasad Tewari. 92 I.C. 184= 
3 P.L.R. 270 = 7 P.L.T. 267=A.I.R. 1926 Pat-180. 

R- 35—Absence of translation. 

- Document cannot be referred to. 

An appellant who wishes to rely upon any docu¬ 
ments is bound under the rules to have provided tran¬ 
slations of them for the Court and in the absence 
thereof, the said documents cannot be referred to by 
the appellant in argument. {Dawson Miller, C. j . 
and Coutts, J.) Kali Dayal v. Umesh Prasad. 

65 I.C. 266 = 1922 P.H.C.C. 33 = 1 Pat. 174 = 

3 P.L.T. 506 = A.I.R. 1922 Pat. 63. 
—R. 37 (b)—Dismissal and withdrawal. 

■- No distinction—Withdrawal after evidence 

taken—Not a dismissal for default. 

No distinction on principle can be drawn between 
the withdrawal of a suit and the dismissal of a suit for 
default, but it cannot be said that where a suit is 
withdrawn after witnesses had in fact been examined 
on behalf of the defendants that such withdrawal 
operates as a dismissal for default and defendant is 
entitled to full costs. ( Das and Ad ami, JJ.) Mohant 
Ram Kishun Das v. Beni Prasad. 65 I.C. 355 = 

3 P.L.T. 314 = A.I.R. 1923 Pat. 90. 

—R. 83—Grounds for report- 

The accused were caught in the act of taking away 
thatching grass which another person had cut earlier. 
On that person remonstrating accused struck him with 
lathi. The Magistrate convicted each of them under 
S. 379 and some under S. 323. Sessions Judge recom¬ 
mended to the High Court to set aside conviction on 
the ground that no theft was established and further 
also under S. 323 as the injuries were trifling, Evi¬ 
dence of the Civil Surgeon showed that hurt was 
actually caused. 

Held : that the Magistrate had not committed any 
error of law in either of his convictions so as to justify 
a report under R. 83, Part 1, General Rules and the 
Circular Orders of the High Court and, there was no 
reason for interfering with decision of the trial 
Court. {James, J.) Kishun Kumar Singh v. 
Emperor. 117 I.C. 646=38 Cr-L.J. 842. 

fc Yol. 1, Ch. XI.R. 45-E—Validity of Vakalatnama. 

*- Signed, but date, party and certificate omit- 

ed — Irregular. 

The mere signing by the pleader of the Vakalat¬ 
nama with the word received’ without date, without 
any indication as to the party from whom he 
received or without any certificate that he was satis- 
fied that the person from whom he received 
it was the party himself or a servant or relation or 
agent is irregular. ( Dawson Miller, C. J. and Mullick 
and Jwala Prasad, JJ.) Banmali Das, In re. 

71 I.C. 209=4 P.L.T, 235 = 1 Pat. R. Cr. 57 = 
iCr L-J.81-l Pat. 689—A-I.R-1922 Pat. 608 .(F.B.) 


PATNA HIGH COURT RULES AND CIYIL 
CIRCULAR ORDERS, Ch. 6 , R. 5—Appeal by 
bonefleiary. 

—Vol. 1, R. 9—Presentation of petitions. 

-- Outside Court and Court hours. 

A presentation of a compromise petition to a judge at 
a railway station beyond Court hours and without an 
appointment previously consented to by the parties is 
not valid. ( Jwala Prasad and Bucl mil, JJ.) 
Skimati Savitri Takhurani v. F. A. Sabai. 

105 I.C. 271=6 Pat. 108 = AI.R. 1927 Pat. 354 . 
—Ch. 1 , R. 14—Identifier. 

No identifier is certainly required now for a service 
of a notice upon a respondent in an appeal pending) 
in the High Court. {Jwala Prasad and Boss, JJ . 
Nagendra Nath Ghosh v. Sambnu Nath Pande. 

65 I.C. 49 = 3- P.L T. 438 = A.I.R. 1923 Pat. 114. 
Ch. 2 , R. 13 ($)—Stay in pending suit by 
Registrar. 

The Registrar of the Patna High Court, has no 
jurisdiction to order stay of proceedings in a suit fas 
distinct from proceedings in execution) pending the 
disposal of an appeal. ( Das and Adami, JJ.) Nena 
Ojha V. Sarbhoo Dutt Ojha. 59 I.C. 883 = 

2 P.L.T. 70 = A.I.R. 1921 Pat. 328. 
—Ch. 2 , Rr. 16, 14, and 13—Receiving of memo¬ 
randum. 

- By Deputy or Assistant Registrar — Validity, 

Whether the receiving of a memorandum of appeal 
is a judicial act or not, Rule 16 e>pressly says that it 
shall be only within the competence of a judge or 
Judges of the High Court, in the absence of the Regis¬ 
trar, to receive a memorandum of appeal, and in the 
face of this express provision the Deputy or the Assis¬ 
tant Registrar could not receive the memorandum of 
appeal. {Jwala Prasad , J.) An and Ram Prambans 
v. Ramgulam Salvi. 71 I.C. 426=3 P.L.T. 820 = 
1922 P.H.C.C* 365 = 1 P.LR. 12 = 2 Pat. 264 = 

A.I.R. 1923 Pat. 150. 
—Ch. 3, Rr. 12 and 8 —Source of belief. 

-- Declarant must give details of. 

When in an affidavit on an interlocutory application 
the declarant makes a statement of his belief he shall, 
if the facts are ascertained from another person, give 
such details of such person as are required by R. 8. If 
the facts are ascertained from a document or copy of a 
document then he must state the source from which it 
was procured and shall state his belief as to the truth 
of such facts. {Dawson Miller, C. J. and Macpher- 
son.J.) Keshub Prasad Singh v. Harihar Prasad 
Singh. 90 I.C. 703 = A.I.R. 1926 Pat. 54. 

—Ch. 5, R. 3—Deficit in Court fee. 

- ■—Not a question of law. 

The question when deficit in Court fee should be 
paid is one of convenience of procedure rather than a 
question of law within R. 3. {Dawson Miller, C. J. 
Mullick and Bucknill, JJ.) HiteNdra Singh v. 
Rameshwar Singh. 62 I.C. 43 = 2 P.L.T. 383 = 

6 P.L J. 293 = 1921 P.H.C.C. 161 = 
A.I.R. 1921 Pat. 88 (F.B.). 
—Ch. 6 , R.-5—Appeal by beneficiary. 

{Obiter )—R. 5. Ch. 6, contemplates cases where the 
beneficiary is not a party, but is affected by the 
decree. {Kulwant Sahay and Macpherson, JJ.) 
Brajasunder Deb v. Bhaban Sahu. iu 3 I.C. 71 / = 

6 Pat. 373 = A. I. R. 1928 Pat. 177. 

- English chancery practice, not applicable — 

Application lies only to establish claim as a bene¬ 
ficiary. 

An action was instituted by certain persons claiming 
to be interested in a certain wakf for the removal of 
the mutwalli and for the administration of the wakf 
i estate. The appellant was not a party to the suit. 
He was a son of the inutwalli and claimed to havs 



















PATNA HIGH COURT RULES AND CIVIL 
CIRCULAR ORDERS, Ch- 7, R. 2—Extension 
of time. 

been elected mutwalli before the decree in the suit 
was passed. A question arose as to whether the 
appellant had a right of appeal. 

Held, that recourse cannot be had to the practice 
that prevails in the Chancery Courts in England, 
when the High Court has itself framed a rule giving 
the right to certain classes of persons to appeal, 
though not parties to the action. 

Held, further that he was not a person mentioned 
either in (5) or (c) of R, 5, Ch. 6 ol the Patna High 
Court Rules. He did not come within (d), for his 
case was that he was elected mutwalli before (and 
not after) the date of the decree. He could not be 
called a beneficiary within the meaning of clause (<r). 
Assuming that he was a beneficiary, he was not seek¬ 
ing to appeal as a beneficiary but as a mutwalli duly 
elected at a meeting of the Shia Mohammedans. 
Under clause (a) a beneficiary may appeal only to 
establish his claim as a beneficiary and not any other 
claim. Assuming that the practice that prevails in 
England, may be applied, the appellant in the present 
case could not by any possibility have been made a 
party to the action for, his claim had arisen since 
the institution of the suit and hence he could not be 
held to be ent tied to appeal. Crawcour v. Salter 
(30 W.R.) 329 and In re, Markham (16 Ch. D. 1.) 
Ref. ( Das and Adami, JJ,) Ahmad Nawab v. 
Abbas Hussain. 61 I.C. 76=6 P-L-J. 43 — 

9 P.L.T, 624 = A.I.R. 1921 Pat. 34. 
—Ch. 7, R. 2 —Extension of time. 

■- Vakalatnama filed after time. 

An appeal was presented without a vakalatnama. 
The vakalatnama was, however, filed subsequently on 
8th November, the appeal having been presented on 
the last date of limitation, namely, on 28th October; 
but it appeared from the endorsement on the vakalat¬ 
nama that it was executed on 28th October and that 
the stamp was also purchased on 28th October. 

Held: that time should be extended to the 8th 
November and the appeal should be registered. 
(Kulwant Sahay and Macpherson, JJ). Ram 
Khelawan Singh v. Diplal Mahton. 107 I.C. 537 = 

6 P.L-T. 608 = A.I.R. 1928 Pat 240- 
—Ch. 7, R. 2—Limitation- 

R. 2, Chap. 7 of the Patna High Court Rules, 
excludes the applicability of S. 12 of the Limitation 
Act to appeals under Cl. 10 of the Letters Patent. 
(Dawson Miller, CJ. and Mullick. J\. Deoki Lal 
v , Ramanand Lal. 59 I-C. Ti9 = 2 P.L.T. 42 = 

A I R. 1921 Pat. 365. 
—Ch.7, R. 4 —Several appeals from one judgment. 
■——-Different appellants—Judgment copies to be 
filed with each memo. 

Where there are several appeals from one judg¬ 
ment by different appellants, the High Court will 
insist under the rules to have copies of judgment 
filed with each memo of appeals though where there 
are several appeals from the same judgment by the 
same appellant, he should be permitted to file one copy 
only of the judgment with the memorandum in one 
of his appeals. (Dawson Miller, C.J , and Coutts.J,) 
RiJan Thakur v. CH AKITA r ThaKur. 69 I.C. 686 = 

1 Pat. 670=4 P.L.T. 290 = A.I.R. 1922 Pat. 580. 
—Ch. 7, R. 6—Limitation. 

-C. P.Code, Ss. 122 and 123— Second Appeal 

“1 Judgment copy not filed in time—If barred. 

R. 6 of Chap, 7 of the Rules of the Patna High 
Court is not a rule made under S. 122 of the C.P. 
Code. Hence R.-6, Chap. 7, does not, therefore, add 
anything to O, 41, R t l, aad a second appeal is not 


PATNI REGULATION—(1819) Patni over Patni- 

barred by limitation notwithstanding that a copy of 
the judgment of the trial Court is not filed in time. 
40 All. 1 (F.B.) Dist. 32 Bom. 14, Foil. (Jwala Prasad 
and Ross, JJ.) Ramdeo Singh v. Mukhan Singh. 

74 I.C. 330 = 1923 P.H C C. 19 = 
A.I.R. 1921 Pat. 509. 

—Ch. 17, R. 5-A—-Criminal Case. 

- Entering appearance by an Advocate — Un¬ 
necessary. 

It has been the invariable practice in Patna High 
Court to allow advocates to appear and act for ac¬ 
cused persons in criminal cases without any authority 
in writing. The new R. 5-A of Chapter 17 of the High 
Court Rules makes it obligatory for an advocate of 
the Patna High Court to file an appointment in writ¬ 
ing in civil cases ; but it does not in any way interfere 
with the practice in criminal cases. (Ross and Kul¬ 
want Sahay, JJ.) Subdu Santal v. Emperor. 

94 I.C. 714=7 P.L.T. 524 = 1926 P.H.C.C. 125 = 
27 Cr. L.J. 666= A.I.R. 1926 Pat. 296. 

PATNI REGULATION (Beng. Reg. 8 of 1819.) 

—Nature of Patni. 

Per Chakravarti , J. —The patni taluqs are really 
grants of the zemindar’s interest without restrictions 
unless specially mentioned in the pattah. 1 Cal. 391 
Ref. (Walmsley and Chakravarti, JJ.) Surendra 
Naravan Sinha v. Raja Bijoya Singh Dudhuria, 

89 I.C. 785 = 52 Cal. 655 = 41 C.L.J. 527 = 
30 C.W.N 233 = A.I.R. 1925 Cal. 962. 

—Nature of proceedings. 

- Not against persons but against tenure. 

Where it was urged that the sale was bad, because 
the proceedings under the Regulation were carried 
on against the previous patnidar who was dead and 
whose name still stood on the books of the landlord, 
Held, proceedings under the patni regulation, 
taken for the realization of arrears of patni rent, are 
not taken against persons at all, but against the tenure; 
and the zamindar is quite right in setting out in his 
petition and notice the name of the patni and the 
names of the patnidars as recorded in his books. The 
Regulation does not contemplate service of notice 
upon the defaulter personally. (Mookerjec and 
Rankin, JJ.) Behakilal Biswas v. Nasimannessa 
Bibi. 73 I.C. 482=37 C-L.J. 222 = 

A.I.R. 1923 Cal-527. 

- Not against patnidar but against tenure. 

The proceedings which are taken under the Putni 
Regulation by the zamiudar for the recovery of his 
dues are proceedings taken, not personally against the 
putnidar but against the tenure which represents the 
security for the rent and therefore the fact that the 
notice of sale gives the name of a person whose title 
as putnidar ultimately failed, does not nullify the sale. 
(Mcokerjee, Ag.C.J. and Fletcher, J.) Be joy Chand 
v. Ashutosh Chuckerbutty. 62 I.C. 73 = 

48 Cal 454 = 25 C-W-N- 42 = A-I.R. 1921 Cal- 494. 
—Patni oyer Patni. 

- Foreign to the scheme of the Regulation—No 

intermediate tenure is created. 

Apart from all authority, it would appear that the 
idea of a putni being created over another Putni is 
absolutely foreign to the scheme of the Putni Regu¬ 
lation and any one familiar with the status of a putni¬ 
dar would consider this position as anomalous. In the 
Putni Regulation, a putnidar has been given certain 
rights as against the zamindar. he putnidar is des¬ 
cribed as a taluqdar of the first degree and it is diffi¬ 
cult to imagine that a tenure can be created over a 
taluqdar of the first degree. There can, however, be 
no objection to the assignment of the right of thq 
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PATNI REGULATION. (1819)-Purchase by 
defaulter- 

aamindar to receive rent from the putu t'dar which he 
is entitled to get under the putni settlement j for 
example, he may create an ijant or he may execute 
a mortgage and make over possession to the mort- 
CP&gee. In such cases, the assignee of the zamindar's 
interest would be entit ed to recover rent from the 
putnidar by virtue of the assignment. 

A'creation of Putni ignoring the previous Putni 
creates no intermediate tenure between Putnidar and 
zamindar and creates no tenure superior to prior 
Putnidar. The Regulation does not contemplate the 
sale under its provisions, of the interest of one above 
a putnidar. (TPhlMis/ej/ and B. B. Ghose, JJ.) 
Rajendra Narain ChoudhUri v. Moulvi Abu 
Naseer Ahiya. 71 I.C. 327 = 50 Cal. 148 = 

27 C.W.N. 189 = 37 C.L.J. 141 = 
A.I.R. 1923 Cal- 189. 

—Purchase by defaulter, 

- Only voidable. 

The purchase of a putni by one of the defaulters is, 
so long as the sale is not set aside, only voidable : 
33 Cal. 666, Ref. (Chatter fee and Cuming, JJ.) 
NlRANKA CHANDRA V. ATUL KRISHNA GHOSE. 

83 I.C. 110 = 41 C.L.J. 149 = 28 C.W-N- 1009 = 

A.I.R. 1925 Cal- 67. 

—Reservations. 

- Strictly to be construed. 

Because the patni instrument does not authorise 
brick-making, it, by implication, does not forbid it and 
a reservation against digging tanks without permission 
is not to be construed as a reservation against the ex¬ 
cavations involved in brick-making. (Wahnsley and 
Chakravcrty, JJ.) Surendra Narayan Sinha v . 
Raja Bijoya Singh Dudhuria. 89 I.C. 785 = 

52 Cal. 655 = 41 C.L.J. 527 = 
30 C.W.N. 233 = A.I.R. 1925 Cal. 962. 
—Restrictions in lease. 

- —Covenants restricting excavation for tank ex¬ 
cavations for brickmaking—Right of landlord to 
restrain. 

A muffasil patni taluk lease according to the provi¬ 
sions of Regulation 8 of 1819 contained no reference to 
minerals or to the sub-soil, or to the right to excavate 
for making bricks. 'here was nothing in the lease to 
suggest that the land included therein was to be put 
to any use other than that to which the zamindari 
lands were subject at the time of the lease. On the 
other hand, the lease contained restrictive covenants 
relating tothe cutting of trees and the excavation of the 
land for the purpose of a tank without a sanad signed 
by the zamindar. The lessee excavated the land for 
brick-making. Landlord sued for an injunction and 
damages. 

Held : that these covenants were inconsistent with a 
grant of the lands with an unlimited and unrestricted 
power to the grantee to use the lands in any way 
which he desired, including the excavation of clay for 
brick-making and causing thereby substantial damage 
to the land and that on using the land for brickmaking 
a id causing substantial damage by the lessees the 
landlord was entitled to the injunction and to damages 
A.I.R. 1925 Cal. 962 Reversed (Str Lancelot Sander¬ 
son). Rajah Bejoy Singh v. Surendera Nakayan- 

111 I.C. 345 = 56 Cal. 1-55 I A. 320 = 
48 C.L.J. 268 = 26 A-L-J. 1233 = 
33 C.W.N. 7 = 28 M.L.W. 853 = 
1928 M.W.N. 841-10 P.L.T. 66 = 
A. I. R. 1928 P.C. 234 = 55 M.L.J. 436. (P.C) 
—Right creating sub-lease. 

The mere mention of a right creating sub-lease in 
the patni lease does not vest the patnidar with a higher 


I PATNI REGULATION. (1819)-Zamlndar and 
Patnidar. 

right than is granted to him under the patni law. 
(Suhrawardy and Duval, JJ.) Durlav Chandra v. 
JAMIRUDDIN AmaHAD. 00 I.C. 405 = 

A I R. 1926 Cal. 314. 

—'Rights of patnidar. 

—~~—Excavations for brick-making , 

Per Chakravarti, J.™All the provisions of the 
Transfer of Property Act cannot be applied by analogy 
to the patni taluqs and patnidar is competent to use or 
lease out land for the manufacture of bricks and 
it is wholly consistent with a patnidar’s right. 
{Wahnsley and Chakravarti, JJ .) Surendra Nara¬ 
yan Sinha v. Raja Bijoya Singh Dudhuria. 

89 I.C. 785 = 52 Cal. 655= 
41 C.L.J. 527=30 C.W.N. 233 = 
A.I.R. 1925 Cal. 962. 

—Scope. 

- Provisions not restrospective. 

Terms of Regulation 8 of 1819 cannot be called in 
aid for the purpose of determining the incidents of a 
pre-regulation patni, {Cuming and Mukerji, JJ.) 
Jogendkalal V. Mahesh Chandra. 112 I.C. 172 = 

55 Cal. 1013 = 47 C.L.J. 387 = 

Ifxu n 32 C.W.N.559 = A.I.R. 1929 Cal. 22. 

—Stipulation for altering rent. 

- —According to increase or diminution of area — 

Not repugnant to patni tenure . 

The grant of a patni connotes the idea that the rent 
is fixed in perpetuity but there is no reason why a 
tenure should cease to be anything but a putni if there 
is a provision in the kabuliyat that the rent should be 
increased in a certain manner if the area of the mouza 
demised is found to be in excess of what was granted. 
That provision does not make the rent reserved vari¬ 
able. The result of that provision simply is that if 
there is a measurement, rent should be increased at a 
certain rate, and if that is donethe same rate will conti¬ 
nue in perpetuity. Besides the enumeration of the 
elements of a patni in the preamble of Regulation 8 of 
1819 does not exclude the idea of rent being altered 
either for increase of area or for diminution of area* 
A.I.R. 1925 P.C. 226: 13 B.L.R, 408, ReK on. 
(B.B. Ghose and Bose JJ.) Arun Chandra Sinha v. 
Ramim Baksh Jaiiagirdar. 120 I.C. 706 = 

56 Cal. 653= A.I.R. 1930 Cal. 81. 

—Unregistered transfer. 

- Transferee may be ignored. 

Until the registration of purchaser’s name has 
been effected the transfer does not affect the zamin¬ 
dar’s right, and in spite of the transfer, the landlord 
may ignore the transferee and may continue to hold the 
recorded tenant responsible for the rent and other 
obligations imposed upon the tenure : 15 Cal. 345 
20 W.R. 380, Rel. {Panton and Mitter, //,) Krishna 
Chandra v. Dinanath Bisvas. 107 i t (j, 357 =, 

54 Cal. 1064 = A.I.R. 1928 Cal. 94 . 

—Use of Patni. 

--- —Limits of. 

If the use of patni does not threaten the complete 
destruction of the property, or if it does not threaten 
such a change as to endanger the rent, the zamindar 
has no cause for complaint. A.I.R. 1924 Cal. 56 Ref. 
(Wahnsley and Chakravarti, JJ.) Surendra 
Narayan Sinha v. Raja Bijoya Singh Dudhuria. 

89 I.C* 785 = 52 Cal. 655=41 C.L.J. 527= 

30 C.W.N. 233 = A.I.R. 1923 Cal. 962. 

—Zamindar and Patnidar. 

——— Relationship. 

The relation between a zamindar and patnidar is 
not similar to the relation between the English owner 
in fee simple and the lessee for a term of years%' 
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PATNI REGULATION (1819), S. 3—Abwabs* f 

(Walmsley and Chakravarti, JJ.) Su kendra Nara- 
yan Sinha v. Raja Bijoya Singh Dudhuria. 

89 I.C. 785 = 52 Cal. 655 = 41 C.L.J. 527 = 
30 C.W.N. 233 = A.I.R, 1925 Cal. 962. 
—S. 3—Abwabs. 

—- Not enforceable. 

An agreement to deliver ghee and goat in a Maurasi 
Mokurrari Kabuliyat which can be called abwabs is not 
enforceable and the provisions of Act X of 1859 and 
VIII of 1869 of the Bengal Council govern S. 3 of Putni 
Regulation, 4 CX. J. 527 distinguished. (17 Cal. 131, 
16 I.A. 152 (P.C.). Referred to. (Suhrawardy and 
Cuming, JJ.) Ram Tar an Tewary v, Kumeda Dasi. 

68 IC. 161 = 26 C W-N. 634 = A.I.R. 1922 Cal. 80. 
—S. 3—Leases. 

The Sub-Cl. (2) contemplates cases not only of 
complete transfer but includes also a lease which is a 
transfer or limited assignment within the meaning of 
sub-Cl. 2. {Suhrawardy and Duval, JJ.) Durlav 
Chandra v. Jamrudden Ahmed. 90 I C. 405 = 

A I R- 1926 Cal. 314. 

—S. 3—Mokarari and Patni. 

— . — Distinction. 

Although there are various points of similarity 
between a mokarari and a patni, there are many 
points of difference. A patni, although in form a 
lease, is not a mere leasehold property. A patnidar 
may let lands in any manner that may be conducive to 
his interest. By the patni deed every right that the 
zamindar has passes to the patnidar, and unless there 
is some limitation expressly mentioned, the patnidar 
can without let and hindrance exercise those rights : 
22 Marsh 28 ; 10 M.I.A. 16 ; A.I.R, 1917 P.C. 8 ; 
12 W.R. 413 and A.I.R, 1925 Cal. 962, Foil. {B. B, 
GhoseandG. N. Roy, JJ.) Rajeswar Prasad v. 
Bhupendra Narayan. 106 I.C. 117 = 55 Cal- 35 = 
45 CL.J. 307 = 32 C.W.N. 16=A.I.R. 1927 Cal- 956. 
—S> 3—Rights of Patnidar- 
Unless there is an express declaration to the cont¬ 
rary in a patni lease, the patni tenure is heritable and 
alienable, and the patnidar acquires all the interest of 
the Bamindar in the subject-matter of the lease. But 
a patni tenure cannot create any right in the sub-soil 
unless it is expressly granted by the lease and the sub¬ 
soil is made the subject-matter of the grant. (Case- 
law discussed. 16 C.L.J. 7 held obsolete.) (Jwala 
Prasad and Adami, JJ .) RamLal KaviraJ v . Satya 
Niranjan Chakravarthy. 1921 P. H.C.C. 49= 

A.I.R. 1921 Pat- 379. 

—S, 3—Sub-soil. 

A patni tenure cannot create any right in the sub¬ 
soil unless it is expressly granted by the lease and the 
sub-soil is made the subject matter of the gram. 
(Case-law discussed, 16 C.L.J. 7 held obsolete). {Juala 
Prasad and Adami. JJ.) Ramlal KaviraJ v. Satya 
Niranjan Chakravarthy. 1921 P.H.C.C. 49.= 

A.I.R. 1921 Pat- 379. 

—S. 5—Liability of Patnidar. 

The liability of the patnidar for rent continues even 
after a transfer till the zamindar registers the trans¬ 
feree of the patnidar as a tenant and removes the 
name of the original patnidar : 20 W.R, 380 ; 
13 M.I.A. 160 (P.C.) ; and (1846), S.D. 372 ; Foil. 
{Suhrawardy and Garlick, JJ.) Tinkari Mukher- 
Jee v, Mahima Niranjan. 114 I.C. 150 = 

48 C.L.J. 392 = 33 C.W.N. 186 = 56 Cal. 524 = 

A I R. 1929 Cal. 108. 

-——When ceases. 

j| The liability of the patnidar for rent docs not cease 
by the deposit of the fee byithe transferee and the 
tender of the necessary security as required by S. 5. 
must be ready, if thu zamindar refuses to register j 


PATNI REGULATION 1819), S.—8—Diminution 

in area. 

his transferee's name and accept the security, to 
follow^ it by the procedure laid down in S. 6 : 
(1864) W.R. 53, Foil.: 22 Cal. 494, Ref.; 19 Cal. 17 and 
16 Cal. 642, Dist. {Suhrawardy and Garlick, JJ.) 
Tinkari MukhekJee v. Mahima Niranjan. 

114 I.C. 150 = 48 C.L.J. 392 = 33 C.W.N. 186= 
56 Cal. 524 = A.I.R. 1929 Cal- 108. 
—S. 5—Unregistcred transferee. 

* - Acquires no right—Transferor liable even 

after transfer—Sale for arrears of rent cannot be 
impugned. 

I'he transfer of a patni tenure is subject to the pay¬ 
ment of fees and security to the landlord as required 
by S. 5, and until these conditions are lulfilled, the 
landlord has a right to refuse to register and otherwise 
to give effect to such alienations by discharging the 
party transferring his interest from personal responsi¬ 
bility and by accepting engagements of the transferee. 
Until the registration of transferor’s name has taken 
place, the transfer does not affect the zamindar's right 
and it does not create any relationship of landlord and 
tenant. In spite of the transfer the landlord may 
ignore the transferee and may continue to hold the 
recorded tenant responsible for the rents and other 
obligations imposed upon the tenure ; and if the tenure 
is sold by the landlord for the arrears of rent due 
therefor in a proceeding against the recorded tenant, 
the purchaser acquires the tenure free from any in¬ 
cumbrance created upon it by act of the defaulting 
proprietor, his representatives or assignees, the 
zamindar having an indefeasible right to hold the 
tenure answ f erab!e for the rent which is his reserved 
property in the tenure. The whole tenure at such a 
sale passes, and not only the right, title and interest 
of the recorded tenant, so that the interest of an un¬ 
recorded transferee ceases and he has no right to 
impugn the sale upon the ground that he w-as not 
made a party to the proceedings taken by the landlord 
in selling up the tenure for the realization of his rent. 
{Jwala Prasad and Bucknill, fj .) Abdul GaffAR 
v. F.B. Downing. 98 I.C. 893=8 P-L.T. 343 = 

5 Pat. 415 = A.I.R. 1926 Pat- 465. 

* - Right to set aside sale. 

An unregistered assignee, though he. cannot claim to 
be a tenant of the landlord and to release his assignor, 
yet has an interest independently of the regulation 
and can impugn a sale held under the Patni Regula¬ 
tions as being no sale at all and as being void against 
everybody else. He can have the sale set aside on 
the ground of its being illegal or irregular, or tained 
with fraud. And if he succeeds in getting the sale set 
aside on the above grounds, he will be restored to the 
position which he had before the sale. But he has no 
right to have the sale set aside upon the ground that 
he was not a party to the proceedings taken by the 
landlord to realize his rent by sale of the holding : 
26 Cal. 677; 17 Cal. 162; 32 Cal. 1031; 20 W.R. 380 ; 
20 Cal. 247 ; 19 Cal. 703 ; 3 C.W.N. 38; 29 C.L.J. 48.; 
A. I. R. 1923 Cal. 527 and 9 C. W. N. 224, Rel. on. 
(Jwala Prasad and Bucknill, JJ.) ABDUL GAFFAR 
v. F.B. Downing. 98 I.C. 893 = 8 P.L.T. 343 = 

5 Pat. 415 = A.I.R. 1926 Pat. 465. 

—S. 8—Diminution, in area. 

Summary levy of rent — Exemption . 

The fact that since its creation a patni has dimi* 
nished in area, from whatever cause, would not exempt 
the patni from the provisions of the Patni Regulation 
as to the summary levying of the rental. (Mookerfce, 
Ag.C.J. and Fletcher, J.) Sh,yr\jini Dasi v. Ka21 
. Abdul - 60 I.C. 452 (Cal-) 
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PATNI REGULATION, (1819), S. 8—Notice— 

Contents and seryico of. 

— S. 8—Notice—Contents and service of. 

Strict conformity with the requirements of the 
regulation in respect of contents and service of notice 
mentioned in Ss. 8 and 10 is essential to secure a valid 
sale. (Lord Shaw.) Bhupendra Narain v. Madar 
Buksh. 92 I.C. 681 =53 Cal 1 = 52 I.A. 439 = 

23 M.L.W. 9 = A.I.R. 1925 P.C. 297. (P.C.) 
— S. 8 —Notice—Contents of. 

- Zemindar's liability to comply with require - 

ments . 

Section 10 contemplates a self-contained notice, 
which comprises not only a specification of the arrears 
and notification that the sale will be held on the 1st 
Jaistha if the amount claimed be not paid before that 
date, but also a statement of the lots proposed to be 
so’d in the order in which the sale will be held. 
47 Cal. 337 Appr. 

The zemindar is exclusively answerable for the 
observance of the forms prescribed in Section 8, 
Clause 2. Strict conformity with the requirements of 
the Regulation in respect o the contents and service 
of the notice mentioned in Sections 8 and 10 is essen¬ 
tial to secure a valid sale. Case law referred. 
{Mockerjee and Panton, JJ.) Bhupendra Narain 
Singh v. Madar Bux. 66 I.C. 793=34 C-L.J. 399 = 

A.I-R. 1921 Cal. 296. 

—S. 8—Notice—Validity of- 

As regards validity of notice S. 8 is to be read with 
S. 10: 20 Cal. 86. (P. C.), Dist. ( Graham and Mitter, 
JJ.) Khyarennessa Choudarhani v. Satya 
Bhanu Ghosal. A.I.R. 1930 Cal. 599. 

—S. 8—Publication of petition not necessary. 

Publication of the original petition filed by the 
zamindar is not a substantial portion of the process to 
be observed by the zamindar and its non-publication 
does not affect the validity of the sale: 14 Cal. 365 
(P. C.) and 20 Cal. 86 (P. C,), Bel. on. (B. B. Ghose 
and Bose, JJ.) Arun Chandra Sinha v. Rahim 
Baksh Jahagirdar. 120 I-C. 706 “56 Cal. 653 = 

A.I.R. 1930 Cal. 81. 

—S. 8—Special procedure- 

- Applies only where zamindar expressly 

reserves right to sell. 

By the first paragraph of S. 8, it is provided that 
zamindars shall be entitled to apply for periodical sales 
of any tenures upon which the right of selling for an 
arrear of rent have been specially reserved by stipula¬ 
tion in the engagements interchanged on the creation 
of the tenure. Paragraphs 2 and 3, S. 8 lay down the 
procedure which should govern such a sale. This 
special procedure can only be taken advantage of by 
the zamindar where he reserves an express right to 
him of selling the tenure for an arrear of rent. 
Where there is no special reservation of that right the 
procedure as laid down in the regulation cannot be 
followed by the zamindar: 7 W. R. 260, Foil. 
{Das and Allanson, JJ •) Mangobinda Sahu v, 
Satya Niranjan. 112 LC. 659=9 P.L.T. 593 = 

8 Pat. 190 = A.I.R. 1928 Pat. 482. 

—S. 11—Application of Tenancy Act. _ 

- Applies where Patni law ts silent ^Right 

under general law not taken away Additional 
summary remedy given. 

Section 195 (e) of the Bengal Tenancy. Act says that 
the Bengal Tenancy Act would not apply to enact¬ 
ments relating to patni tenures in so far as it relates to 
those tenures. Where the patni law is silent, the 
provisions of the general rent law would apply. The 
Patni Regulation does not take away the right of the 
zamindar to proceed in the ordinary way under the 
general law to recover arrears of rent; it only gives 


PATNI REGULATION, (1819). S. ll—Power of 
transfer. 

him an - additional right to recover rent by a summary 
process of sale which is restricted to the recovery of rent 
for only one year : 22 C, W. N. 131 and 19.CaI. 504, 
Foil. (Jwala Prasad and Bucknill, JJ,) SHAIKH 
I Abdul Gaffar v. F. B. Downing. 98 I.C. 893 = 
5 Pat. 415 = 8. P.L.T. 343 = A.I.R. 1926 Pat. 465. 
—S. 11—Khudkasht raiyat. 

- Protection from ejection. 

Under Section 11 a person who is a Khudkasht 
raiyat is protected from ejection from the holding 
including the part lie uses for residential purposes as 
well as the waste land and the land he cultivates. 
{ Newbotdd, J.) E. Krishna Pramada Dasi u. Rash 
Behari Das. 67 I.C. 709 = A.I.R. 1923 Cal. 327. 
—S. ll^Occupancy raiyat. 

- Other than Khudkasht raiyat—Protection 

from ejection. 

Clause 3, S. 11 only provides certain restrictions on 
the right of an auction-purchaser to eject certain 
persons, which right has been given by the previous 
clauses of that section. If the right of the person in 
occupation does not come within the first or the second 
clause of that section, and if the occupier of the land 
is protected from ejectment by some other law, 
there is no reason to suppose that S. 11 of the 
Regulation gives authority to the auction-purchaser to 
eject that occupier of the land by virtue of his pur¬ 
chase : 3 C. W. N. 13 Doubted. 

'he proviso in the third clause does not mean that 
persons in occupation not coming within the definition 
of khudkasht raiyats, are liable to be ejected, even if 
they have acquired occupancy rights under the tenancy 
law. {B. B. Ghose and Roy, JJ.) Rash Behari 
Mandal v. Hemanta Kumar Ghose. 106 I.C. 71 = 

54 Cal. 788 = A.I.R. 1928 Cal. 52. 
—S. 11—Occupancy tenant. 

- Protection from eviction—Policy of the law. 

The policy of the law at the time of the enactment 
of the patni regulations seem to have been to protect 
from eviction those cultivating the land ; at the time 
of the enactment of the patni regulations, occupancy 
rights did not exist, those cultivating the lands were 
either khudkhast ryots, that is ryots of the village 
cultivating the lands, or paikast ryots who were 
cultivators who came from outside the village. Conse¬ 
quently, S. 11 of the Patni Regulations extends 
protection to the only cultivating ryots of the village 
then known namely khudkhast ryots or resident and 
hereditary cultivators. It has been the policy of the 
law throughout to protect those actually on the land 
and cultivating it. Therefore, these occupancy tenants 
also must be deemed to be protected. Greaves and 
Chakravarty.JJ .) Jnanendra Mohan Bhaduriv. 
Harendra Krishna De. 87 I.C. 32 = 

A.I.R. 1925 Cal. 1169. 

—3. 11—Power of transfer. 

- Provision relating to the contingency of a 

transfer—Cannot be construed as giving power. 

Where the pattah by which the Chowkidari 
Chakran lands were granted provided " if the land be 
transferred by gift, sale or succession, the costs what¬ 
ever may be incurred by the Raj estate for making an 
enquiry as to who is the person in possession for the 
time or whatever loss may be suffered by the Raj 
estate on account of the name of the present occupier 
not being registered shall be paid by the present 
occupier without objection.” 

Held : that these provisions cannot be construed as 
giving an express authority to make a transfer as 
contemplated by the provisions of the second para¬ 
graph of Cl. (1) of S. II of the Registration Act, VIII 
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PATNI REGULATION, (1819), S. 11—Realization 
of rent. 

of 1819 and Iherefore a purchaser of the Putni Taluq 
at the regulation sale was entitled to the chowkidari 
lands. *( Walmsley and B. B. Ghose, JJ.) Srimati 
Kanchan Barani Debi v. Umesh Chandra Roy. 

87 1C. 529=41 G.L.J. 295 = 
A.I.R. 1925 Cal. 807, | 

—S-11—Realization of rent- 

- Summary procedure does not exclude proce¬ 
dure under the general law. 

Even if a landlord allows his rent to fall into arrear 
for a period exceeding one year, he is not debarred 
from realizing it uuder ordinary law. The Patni 
Regulation gives to the zamindar the right to realize 
the rent by a summary procedure and that summary 
procedure is restricted only to periodical rents. But 
the zamindar is not bound to realize his rent every six 
months. He can wait for a longer period, and if he 
does wait for a longer period he can proceed under the 
general law for the realization of his rent. ( Jwala 
Prasad and Bucknill, JJ.) Abdul Gaffar v. F. B. 
Downing. 98 I.C. 893 = 5 Pat. 415 = 8 P.L.T. 343 = 

A.I.R. 1926 Pat. 465. 

—S. 11—Rights of landlord- 

- Not limited to receiving rent only . 

In saying that the rent is reserved property of the 
landlord in the tenure, the framers of the regulation 
mean no more than the rent is the first charge on the 
tenure, so that the holder of the tenure cannot enter 
into any transaction so as to bar the indefeasible right 
of the zamindar to hold the tenures of his creation 
answerable for the rent in the state in which he creat¬ 
ed it. But it does not follow that he has no interest 
in such tenure other than receiving rent in respect 
thereof: 7 Cal. 585 and 24 Cal. 440, Ref. {Das and 
Allan son, JJ.) Mangobinda Sahu v. Satya Njran- 

jan. 112 1,0. 659 = 9 P.L-T- 593 = 8 Pat. 190 = 

A.I.R. 1928 Pat. 482. 

—S. 14—Right of transfer- 

*- —Not mere incumbrances—Must be specifically 

given in the lease. 

The terms of S. 11, Cl. 1, are not satisfied unless at 
least the right of transfer is expressly stated in the 
lease or other engagement to be a right to make 
transfers which shall not be mere “incumbrances. 

The meaning of second para of the clause is that no 
transfer is to bar the indefeasible right of the Zemin¬ 
dar unless it is made with the condition that it shall 
not amount merely to an incumbrance and such con¬ 
dition can only be annexed where express authority 
for that purpose has been received from the Zemindar 
or superior landlord. {Richardson and Suhrawardy, 
JJ ,) Gopal Chandra Poddar v . Dwakika Nath 
Dutta, 69 I.C. 655 = A.3.R. 1924 Cal. 353. 

—S. 11—Sub-lease. 

- Right to create must be specifically conferred 

in the lease. 

The sub-clause requires that in order that the zamin¬ 
dar should be bound by the sub-lease created by the 
patnidar and to defeat the zemindar’s right to hold 
the tenure of his creation answerable in the state in 
which he created it for bis rent, the patni lease must 
confer on the patnidar the right to create such an 
under-tenure as will bar the above indefeasible right of 
the zamindar. {Suhrawardy and Duval, JJ.) 
Durlav Chandra v. Jamiruddin Aiiamad. 

90 I.C. 405 = A.I.R. 1926 Cal. 314. 
—S- 13—Girbidar. * ^ 

- Patnidar not entitled to disturb. i 

The position of the girbidars is the same as that of 
a usufructuary mortgagee in possession ; and the | 
patnidar is not entitled to disturb his possession by 


PATNI REGULATION, (1819)—S. 14—Refund of 
purchase money. 

granting a lease to other persons and lease so granted is 
not in any way binding on the girbidars : 11 W. R. 357, 
Foil. : 12 Cal. 185 ; 15 C.W.N. 404 ; and 7 C.L.J. 60 ; 
Ref. (Cuming and Mukerji, JJ.) Tata Iron 
Steel & Co. v. Radha Moni Dasi 110 I.C. 644 = 

A.I.R. 1928 Cal. 826. 

—S. 14—Irregular sale- 

- How avoided—Second sale during pendency 

of setting aside proceedings — Effect. 

An irregular sale is only voidable capable of being 
avoided by a suit under S. 14. If a second sale is held 
during the pendency of proceedings to set aside the 
first, the second becomes a part of the first and would 
stand or fall with it. {Richardson and Shamsul 
Bud a, JJ.) Maharajadhiraja of Burdwan v. 
Mkitunjoy Ghose. 60 I.C. 182=45 Cal. 782= 

24 C.W.N. 785. 

—S. 14—Notice —Service of, 

- How effected — Manner of publishing the 

notice of sale—Irregular sale—Second sale during 
the pendency of proceedings to set aside the first. 

The notice of sale need not be served personally. It 
is sufficient if it is posted on the office of the defaulter. 
[Richardson and Shamsul Huda, JJ.) Maha- 
rajadhirai of Burdwan v. Mritunjoy Ghose. 

'60 I.C. 182=47 Cal. 782 = 24 C.W.N, 785. 

—S. 14—Purchaser s remedy. 

- Separate suit barred. 

The purchaser must have recourse to the remedy 
provided by Section 14 to the extent that it is avail¬ 
able and he cannot maintain a separate suit to obtain 
the relief which if he had so desired might have been 
granted to him against the zamindar in the suit for 
reversal of the sale. 46 'al. 670 ; 1 C.L.R. 236 ; 
20 Cal. 746; 24 C.W.N. 617; 48 Cal. 454 Foil. 
5 C.L.J, 59, Expl. and Dist. [Mookerjee and Rankin, 
JJ.) Chowdhury Mohamad Amin v. Bijoy Chand 
Mahatab. 75 I.C. 20=50 Cal. 756 = 38 C.L.J. 192 = 

A.I.R, 1923 Cal- 732. 

—S. 14—Refund of purchase-money. 

- Sale )f patni in a rent decree—Surplus with¬ 
drawn by a creditor of one patnidar—Sale subse¬ 
quently set aside—Zamindar made to pay whole 
purchase-money—Suit lies by zamindar against the 
creditor. 

Certain patni was sold for arrears of rent under 
patni regulation on 17th December 1919 and was 
purchased by a third party. The zamindars took 
out their dues from the purchase-money and the 
balance remained in deposit. A decree-holder against 
one of the patnidars attached the surplus sale pro¬ 
ceeds on 4th June 1920 and realized his dues in full 
under that attachment on 25th September 1920. Some 
of the darpatnidars, however, on 17th September 1920, 
brought a suit to have the patni sale set aside. The 
suit was decreed and the zamindars had to refund to 
the auction-purchaser the amount which the auction- 
purchaser had paid for the patni at the patni auction. 
Thereafter, a suit was brought by the zamindars 
against the decree-holder to recover with interest 
Rs, 161 which he had withdrawn by attachment 
under the money decree. 

Held : that the decree-holder took the risk of with¬ 
drawing the money when the period of limitation for 
bringing a suit to set aside the sale had not yet ex¬ 
pired. He acted at his own risk and was therefore 
liable lo refund the amount: 38 C.L.J, 137, Rel. on. 
{Duval, J.) Shiba Kumari Debi v. Duksha Balu 
Da S s I ho I.c. 49 = 4/ C.LJ. 369 = 

A I R- 1928 Gal. 296. 
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PATNI REGULATION, s, H— Refund of hop- 
chase money. K 

Paint Sale—Part of purchase-money with- 
arrow by a holder of decree against Patnidar's 
judgment creditor—Sale subsequently set aside —■ 

Purchaser can sue for refund of money with - 

drawn* 


A person had a decree against the judgment-credi¬ 
tor of a Patnidar and withdrew, in execution of his 
decree, a part of the purchase money deposited in the 
Collectorate by the purchaser of the patni at a sale, 
he d under Section 14, Patni Taluks Regulation. 
When the patni sale had been set aside by a com¬ 
promise decree in a suit brought by the Patnidar 
against the Zamindar and the purchaser ; 

Held : the purchaser had a right to maintain a 
suit against the person who had withdrawn the 
portion of the purchase-money, for recovery of 
amount withdrawn. 3 Ch. 483; 21 W.R. 252 referred 
to, (Jwala Prasad t and Ross, J*) Maha- 

raj Bahadur Singh v. Shaikh Abdul Rahim. 

62 I.C. 900 = 1 Pat. 5 = 3 Pat. L. T. 37 = 

e „ _ A.I.R- 1922 Pat. 394. 

S. 14^—-Right to set aside sale. 

*- Limited to person mentioned in the Section. 

A sale under the Regulation can only be questioned 
by a person entitled to do so under S. 14 of the Regu- 
latjon and the title of the purchaser under the Regu- 
lation sale cannot be questioned collaterally. But the 
sale must be held with jurisdiction. It seems that 
the whole scheme of the Putni Regulation is that the 
Putnidar is the only person whose interest can be 
sold under the Regulation and not the interest of a 
person who is created a putnidar ignoring the pre¬ 
viously created putnidar. (Walmsley and B. B. 
Ghose, JJ.) Rajendra Narain Choudhuri v . 
Moulvi Abu Naseeer Ahiya. 71 I.C. 327 = 

50 Cal. 146 = 27 C.W.N. 189 = 37 C.L.J. 141 = 

A.I.R. 1923 Cal. 189. 

"“8. 14—Setting aside sale. 

A sale held under the regulation can only be set 
aside by a suit as provided under S. 14, Regn. 1819 
and it cannot be challenged by proceedings of a 
different character. (B. B. Ghose and Mullick.JJ.) 
Nalinakha v. Ram Ratan. 104 I.C. 151 = 

46 C.L.J. 51= A.I.R. 1927 Cal. 733. 


PENAL CODE, (i860). 

■ Sutt against one deriving title under pur¬ 
chaser and previous putnidars—Regulation does 
not apply . 

Where a suit was brought not only against the 
zamindar and the purchaser but also against one who 
had derived his title from the purchaser, as well as 
the previous owners of the patni. 

Held : that the suit ttas not one for setting aside 
the sale under the patni regulation. (B. B. Ghose 
and Mullick. JJ .) Nalinakha Sinha v. Ram Taran. 

104 I.C. 151 = 46 C-L.J. 51 = 
A.I.R. 1927 Cal. 733. 

—S. 14—Two Sales* 

- Sale under Public Demands Recovery Act-* 

Not confirmed—Sale under Regulation not bad. 

If on the date of sale of Patni taluq under S, 14 of 
the Regulation (9 of 1819) there is another order 
existing for the sale of the same property under 
Public Demands Recovery Act, unless this latter sale 
is confirmed thereby vesting the title in-the purchaser, 
under S. 20 of the Public Demands Recovery Act, the 
sale under S. 14 of the Regulation is not bad, and 
passes good title to the purchaser: A, I. R. 1918 P. C 
159, and 15 Cal. 546 Ref. 12 Cal. 597, Dist* 
(Graham and Mitter,JJ.) KhYarennessa Chou- 

DHURANI V . SATYA BHANU GhOSAL. 

A. I. R. 1930 Cal. 599. 

PATTA AND PATTADAR. 

See (1) Land Tenure. 

(2) Ryotwari. 

PATWARI PAPERS. 

See Evidence Act, S. 35. 

PAUPER—Appeal, 

See C. P. Code, O. 44, R. 1. 

—Suit. 

See C. P. Code, O. 33. 

PAYMENT INTO COURT, 

See (1) C. P. Code, O. 34. 

(2) T. P. Act, S. 83. 

PAYMENT UNDER ARREST. 

See Contract Act, S. 70. 

PEDIGREE. 

See Evidence Act, S. 32. 


PENAL CODE 

(Act XLV op 1860) 


STATUTE INDEX 


Abandonment of child, S. 317 
Abduction defined. S. 362 
Abduction of child under ten years, S. 369 
Abduction to cause hurt or fer slavery, S. 367 
Abduction to commit murder, S. 364 
Abduction to compel marriage, S. 366 
Abduction to confine wrongfully, S, 365 
Abetment defined, Ss. 107, 108 
Abetment of assault by soldier on his superior. 
Ss. 133, 134 

Abetment of bribery, S. 164 
Abetment of desertion by soldier or sailor, S. 135 
Abetment of insubordination by soldier or sailor 
S. 138 

Abetment of mutiny, Ss. 131, 132 
D. D. Vol. IV—41 


Abetment of offence committed beyond British India 
S. 108-A 

Abetment of offence committed by public or persons 
more than ten, S. 117 H 

Abetment of offence punishable with imprisonment 
where abettor or person abetted is public servant 
S. 116 ' 

Abetment of offence, punishable imprisonment where 
offence not committed, S. 116 

Abetment of offences, Ss. 107—120 (Chap. V.) 
Abetment of suicide, S. 306 

Abetment of suicide by child or insane person S 305 
Abetment of waging war against Queen S 121 

punishment for, if. offence committed. 

S* 109 

















